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A  LIST  OF  CASES. 


Acts  (of   Parliament  relating 

to  Ireland,  . .  xiii 

Allen  and  Ware  v  Baldwin,     120 
Anonymous  (a  surety  of  a  te- 
nant under  Court  discharged 
as  an  insolvent  debtor),     . .     21 
Arbutnot,  Ciiarles,  v  the  Rev. 
E.  Leslie,  . .     40 

Do.  V  do.   . .     83 

Ashe  V  Lower  and  Bower,  . .    145 
Attorney- General  v    Browne 
and  Sheehan,  r .        9 

Barret  u  Johnson,  ..      17 

Bailie,  James,    and    others  v 

Mills  and  others,  ..      67 

Bailieaiid others  u  Mills.  ..  106 
Beard  v  Foran,  . .    164 

Bennis  v  Watson,  . .     72 

Bell,  Executor  of,       Vv  cods 

and  Aijchewleck,  ..183 

Be  van,  one  of  the  Attornies, 

'uCGrady'and  Be\  an  ..  30 
Biddings  (opened  at  an  ad- 
vance of  lOper  cent.,  and 
on  payment  of  the  expenses 
of  a  former  sale,  and  plain- 
tiff's costs  of  motion)  ..  51 
Blackwood  u  Gregg,  ..    131 

Bradley  v  Grattan,  . .     33 

Brittan  w  Allingham,  ..   204 

Burston  v  Egar  and  others  . .    182 
Bury  and  Browne  and  Wife  u 
Curran,  ..      19 

Cleary  t;  Keown,  ..     47 

Coatesv  Wiliiaras,  ..79 

Codd  V  Hyde,  . .     90 

Corporation  of  Dublin,  Lessee 

of,  V  Scarlet,  . .    165 

Costellos   V    Clarke,   (in   the 

matter  of  Co.'-:tellos,  minors)  222 
Creighton  "J  Kiiig,  ..    105 

Cremorne,  a  minor,  in  Re,  . .  95 
Carwen  u  Maguire,  ,.     54 


Dawson  v 

cedent, 
Dillon  V  Persse, 
Dinnan  v  Aubrev 


Folev,  Tithe  Pre- 


157 
115 

88 


Digest  of  Cases,  Hayes,  Na- 
pier and  Alcock,  and  Hud- 
son and  Brooke,  Appendix. 

ito  xxvii 
Dixon  V  Power,  ,  .    156 

Drought  u  Chamberlain,       ..   176 
Doneraile,  Lord,  v  Ejector,        82 

Edwards  u  Lord  Langford,  . .      10 
Ellis u  Mulloy.  ^  ..5 

Ferguson  i;  Browne,             ••  123 

V  Executor  of  Ormsby  152 

Fox  u  Whitty,                        ••  78 

Foster,  Petitioner,  in  re,      . .  188 

Gamble,  Lessee  of,  v  Ejector,     94 
Goodricke  u  Hiery,  <•   201 

Grant  v  Himt,  . .        9 

Grady,  Petitioner,  ex  parte. .     95 
Greeni)  M'Clintock,  ..    153 

Greenham  v  Star  and  others      149 

Hacketts,  minors, 

Do.         do.  in  re  ..132 

Do.         do.  ..185 

Hall  v  Hazzard,  . .  201 

HewEon  V  Heir  and  Terre-te- 
nants of  O '  G  rady, 
Hopkins  v  Fitzgerald, 
Houlditch  V  Burston  and  Sti 
ton. 


in- 


Jackson  v  M'Nulty, 
Johnson  v  Nagle  and  other 
Jones,  Lessee,!)  Mills, 

Keough  V  Pentland, 
Keown  uKeown, 

Kelly  V , 

King, the,  v  the  Rev.  H.  To 

reus, 
V  the  Archbishop  of  Du 

lin, 

V  Mannah, 

King  V  the  Marquis  of  Wei- 

lesley. 
Kirby  v  Kendrick, 
Kir  wan  J  Lessee  of,  v  Blake 


175 

218 

85 

32 

69 
46 

162 

46 

202 


.  174 

b- 
28 
84 

47 

58 
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A  LIST  OF  CASES. 


Lawless  v  Shaw,  . .  206 

Lloyd  V  Lord  Trimbleslon  . .    159 
Longford,  Lord,  v  O'Reilly, 

and  several  others  r  same,  41 
Loughlan  V  Cullen,  . .      76 

Lucan,  Lord,  t;  Latouche,  ..    169 
London  Society,    Lessee  of, 

V  Gvvynne's  Charities,  . .  27 
Lord  Lemplemore,  Lessee  of, 

V  Officers  of  Ordnance,  . .  73 
Lessee  v  Ejector,  . .  36 
— —  V  Casual  Ejector,  . .  58 
Lyons,  in  the  matter  of,       . .     69 

Martin,    Lessee,     v     Casual 

Ejector,  . .     34 

Martin  r'Sandford,  ..     59 

Macarfney, . ,  v  Magrath,      70 

Mahon  v  Dawson,  . .        4 

Mahon  r  Jackson,  ..    195 

Maitiand  u  Waddell,  ..     91 

Maxwell  v  Dixon,  . .      96 

MacAuley  v  Innis,  . .     70 

M'Namara  u  Church,  ..        1 

M'Mahon,   a  Lunatic,  in  the 

matter  of,  ..    168 

M^Mahou  V  O'Callaghan  .-116 
M'Donaghy  Smith,  . .   153 

M'DonnelltJ  Quin,  .  ,    119 

MacVeagh  and  Wifer  M'Ca- 

verao-h,  ,  .   202 

JMitcheli      u     Hutchens    and 

Ilutchens.  .,     37 

Montgomery,  Lessee  ofu  Hill  175 
Mooney,  Lessee  of,  u  Markey  1 1 
Moran  y  Edwards,  ..      15 

Muskery  v  Chinnery  . .     87 

Muskerry,  Lord,  r  Chinnery,   107 

Napier  t*  Napier,  ..212 

Napier  u   Napier,  ..154 

Nash  u  II utiles,  ..    181 

Nicholson  c  Kalkner,  . .     69 

Nolan,  in  re,  .  .      89 

Nolau' ,  ..199 

Noel  ti  Cregor}-,  ..  218 

O'llara,  Lessee  of,  v  Griffin 

and  others,  . .  93 

O'Doberly  v  Fox,  .  .  36 

O'Heilly  v  Patterson.  ..  14 

Osbyrne,  Lessee,  u  Crotty,  ..  12 


Persse  v  Persse, 
Perry  v  Moriarty 
Pearson  v  


..  190 
..  9 
..  203 


Perry  v  Thompson :  same  v 

same, 
Plumtree  v ~, 


26 
116 
125 
166 


Prenderg-ast  v  Eyre, 

Do.       V     do. 
Power,  Custodee  of,u  Barron  184 
Purcell   and    Co.  v  Sheehan 
and  Glynne,  . .      18 

Richards  15  Burke,  ..  \5d 
Roche  u  Johnson,  ..  100 
Roe  V  King,  . .  110 
Robinson  v  Robinson,  . .  43 
Ross  V  Halpin,  . .  205 
Rutledge,  Lessee  of,  v  Rut- 
ledge,  . .  88 

Sandes  v  Hogan,                   . .  82 

Scott  V  Roth,                          . .  24 

Shaw  u  Jackson,                    ••  131 

Shelbourne  u  Burke,  ••  115 
Scarlet,  v  the  Corporation  of 

Dublin,                               ..  205 

Sidney  v  M'Donnell,             . .  152 

Sisson,  Lessee,  t;  Cassan,  ..  174 
Smithwick  v  Smithwick,     180-181 

Smith  v  Irwine,                     •  •  44 

Stewart  u  Huddart,                ..  22 

Do.  v  do.  . .  25 
Strong  and  others  v  Hill  and 

others,                                 ..  61 

Sullivan,  Lessee,  v  Ejector..  60 

Tottenham  u  Tottenham,  ••  79 
Trimleston,  Lord,  tiKemmis  197 
Tracy  v  Power,  •  •      48 

Tracy  v  Hinds,  . .    173 

Tyrrell  v  Bristow^,  ..    198 

Troy  V  Kirk,  ..     49 

Turner,  a  lunatic,  committee 

of  V  Kent  and  others,        , ,      86 
Turner  vMoffit,  ..    112 

Turner  v  Mills,  . .     2y 

Tultev  Macgillicuddy,  ..      52 

Tyrrell  u  Bristow,  ••     91 

Usher  v  Moore,  . .  2 1  ^ 

Wallace  v  Norton,  . .  1 78 
Ward  V  Mills,  ..211 
Walker  u  Southwell,  ..  92 
White,  Lpssee  of,  u  Ejector,  151 
Wilson,  Executor  of,  v  Wil- 
son, . .  '^S 
Whitney  v  Giles  and  another  130 
Wynne  u  Kelly,                   , ,  $ 


INDEX. 


ABATEMENT, 

(Costs  of.)  Where  an  ac- 
lion  abates,  or  is  abandon- 
ed, and  another  action 
is  brought,  and  plain- 
tiff's attorney  changed, 
plaintiff  will  not  be  restrain- 
ed from  proceeding  till  the 
costs  of  the  former  action 
be  paid.  Lessee  Mooney  v. 
Mackey,  K.  B. 

ABSOLUTE  ORDER. 

The  grounds  upon  which  a 
conditional  order  has  been 
obtained,  are  the  only 
grounds  upon  which  it  can 
be  made  absolute.  Martin 
V.  Sandford.  Ex.  of  Pleas, 

ACCEPTANCE. 

Vide  action  on  bill  of  ex- 
change PurceU  and  Co.  v. 
Sheehan  and  Glynn.  Ex.  of 
Pleas, 

ACTION 

On  bill  of  exchange  ;  defen- 
dant's clerk  had  accepted 
the  bill  in  defendant's  name, 
and  afterwards  authorised  an 
attorney  to  give  the  plea  of 
confession  in  this  action,  de- 
fedant  being  altogether 
ignorant  of  the  circumstan- 
ces till  execution  threatened 
to  be  issued.  The  proceed- 
ings set  aside  upon  a  com- 
mon appearance  entered, 
an  attorney  authorised  by 
the  clerk,  only,beingincom- 
petent  to  give  a  plea  of  con- 
fession for  defendant.  P%ir- 


11 


59 


18 


cell  and  Co.  v.  Sheehan  and 
Glynn.  Ex.  of  Pleas,  18 

2.  For  work  and  labor.  Plain- 
tiff, an  unqualified  person, 
served  a  bill  of  costs,  incur- 
red in  prosecuting  and  de- 
fending suits,  but  proved 
other  services  in  these  suits, 
not  exclusively  professional. 
Upon  motion  to  set  aside 
the  verdict  for  the  plaintiff, 
held — that  the  jury  having 
been  directed  to  leave  out 
the  bill  of  costs,  the  verdict 
found,  independent  of  the 
bill   should  stand.     Moran 

V.  Edwards.  Ex.  of  Pleas,      15 

3.  For  an  attorney's  bill  of 
costs.  Vide  costs.  Bevan, 
one     of    the    attornies,    v. 

0' Grady  and  Bevan.    C.  P.     30 

4.  On  5,  Geo.  4,  c.  91, 
against  a  clergyman  for 
non    residence..  Vide  Act,     40 

5  By  a  clerk  for  arrears  of 
salary.  Defendant's  plea 
set  off,  and  statute  of  limi- 
tations. Lougknan  v.  Cul- 
len.     C.  P.  76 

6  For  an  attorney's  bill  of 
costs.  Defendant  had  ob- 
tained the  usual  side,  bar 
rule,  for  liberty  to  change 
the  plaintiff's  his  attorney, 
upon  payment  of  costs. 
Held,  that  this  being  an  act, 
and  not  a  mere  promise 
in  words  only,  was  suffi- 
cient to  take  the  case  out 
of  the  statute  of  limitations. 
Allen  and  Ware  v.  Baldwin. 
Ex.  Pleas,  120 


INDEX. 


.  C For  false  imprisonment.) 
Ill  an  action  of  trespass  for 
false  imprisonment,  the 
plaintiff  may  give  a  release 
to  the  action  without  the 
knowledge  of  his  attorney. 
M'Mahon  v.  Cullaghcui. 
C.  P.  116 

8  Under  5,  Geo.  4.  Chap.  91, 
for  non  residence,  jirbut- 
not  V.  the  Rev.  E.  Leslie,       83 

ACT. 

1.  44,  Geo.  3,  c.  95.  Convey- 
ance by  tenant  forlife,  under 
that  act,  will  not  be  set  aside 
on  grounds  of  public  policy. 
Serable ;  remainder-man's 
remedy  is  by  petition  of 
right.  Lessee  Lord  Temple- 
more  an  d  another  v.  the  prin- 
cipal ojfflcers  of  his  Majes- 
ty''s    ordnance.     C.  P.  73 

2  (,0f  1  Wm.  IV.  chap.  60.)  The 
provisions  of  the  statute,  1,  Wm. 

IV.  chap.  60,  that  the  Court  of 
Chancery  may  appoint  a  person 
to  convey,  where  trustees  of  re- 
al estate  &c.,  are  out  of  the  juris- 
diction, do  not  apply  to  the  case 
where  the  heir  at  law  of  amortga- 
gee,  in  fee,  is  out  of  the  jurisdic- 
tion,  and  the  beneficial  interest  in 
the  mortgage  debt  is  vested  in 
another  person.  Balie  and  others 

V.  Mills  and  others  ;  Jas.  Bailie 
and  others,  petitioners,  PVilliam 
MacCormackf  respondent.  Rolls 

67 

3  Subletting,  important  decision 
on.     Troy  v.  Kirk.  K.  B.         49 

4  5  Geo.  IV.  Cap.  91.  (action  on,) 
Action  on  statute  5  Geo.  IV, 
cap.  91,  motion  to  stay  proceed- 
ings, until  surety  given  for  costs, 
refused.  The  action  not  ap- 
pearing to  be  vexatious,  and  the 
plaintiff  being  solvent,  such  mo- 
tion requires  special  grounds. 
Arbutnot  v.  Leslie.  Ex.  of  Pleas, 

40 

5  5,  Geo.  IV.  cap.  91.  (Action  for 
non  residence.)  Downpatrick 
Lent  assizes.  Charles  Arbutnot 
V.  the  Rev,  E.  Leslie.  83 


ADMINISTRATION, 

(Liability    of.)       Vide     practice. 

Innis  V.  Mc/iuley.  70 

2  Vide    Will.     In    the  matter  of 

Costellos.     Rolls.  222 

ADMISSION  OF  ATTORNEY. 

1  Application  lo  admit  an  attorney. 
Serable —  that  the  discretionary 
power  of  the  Court,  under  13  and 
14  Geo.  III.  cap.  23,  does  not 
extend  to  dispense  with  the  re- 
gular apprenticeship,  under  the 
7th  Geo.  II.  c.  2.  In  re  Nolan. 
K.  B.  199 

2  (Of  attorney,)  Application  to 
admit  a  person  who  had  not 
served  an  apprenticeship.  Re- 
fused. Vide  Ex  parte  Orady 
petitioner.     Ex.  of   Pleas,       95 

4  (Of  attorney.)  Vide  In  re  Nolan. 
K.  B.  89 

AFFIDAVIT. 

1  Vide  Practice.  Burst onv.  Eager. 
Eq.  Ex.  182 

2  Application  to  take  off  the  bill 
in  the  Exchequer,  where,  an  ap- 
plication is  made  to  take  an  affi- 
davit, or  answer  off  the  file,  for 
the  purpose  of  instituting  a  pro- 
secution for  perjury,  the  Court 
will  examine  into  the  facts  of  the 
case,  and  the  motives  of  the  pro- 
secutor, and  will  refuse  the  ap- 
plication, unless  it  appear  to  be 
made  solely  for  the  purposes  of 
justice.  M'Donagh  v.  Smith. 
Ex.  of  Pleas,  153 

3  To  hold  to  bail.  Vide  Kirbey 
and  another  v.  Kenricke.  58 
M^Auley  v.  Innis.  K.  B.         70 

4  Should  negative  the  statute  of 
limitations.  Kirbey  and  another 
V.  Kenricke.    Ex.  Pleas,  58 

5  To  hold  to  bail.  Vide  Practice, 
O'Doherty  v.  Fox.  Ex.  Pleas,  36 

AGENT. 

Recommendation,  of  testator  to  de- 
visee, to  continue  such  a  person 
as  agent — set  aside.  Vide  De- 
vise. Laxdess  v.  Shaiv.  Chan- 
cery, 206 

ANSWER. 

Vide  Pleading.  Usher  v.  Moore. 
Rolls,  21  a 


JNDEX. 


Ill 


ANNUITY 

Charged  on  benefice — deed.  Vide 
Strong  and  others  v.  Hill  and 
others,     Chancery,  Q\ 

AMENDxMENT 

1  (0/  judgment  roll)  Jiidgraenl 
roll  amended,  as  to  the  christian 
name  of  cognizee.  King  v,  the 
Marquis  Wellesley.     K.  B.      47 

2  (Without  prejudice  to  process) 
Vide  Practice,  52 

3  Of  judgment  Roll.  Judgment 
roll  will  be  amended,  in  the  des- 
cription of  cognizor,  on  affida- 
vit of  identity  of  person,  and 
that  on  search  made  in  all  com- 
mon law  courts  nj  other  judg- 
ment a))pears  against  him.  Grant 
V.  Hu7it.     K.  B.  9 

APPEAL 

From  the  Rolls.  A  defendant, 
who  had  filed  his  ansiver,  after  a 
consent  entered  into  between 
the  plaintiflT  and  other  defen- 
dants, to  dismiss  the  bill,  upon 
payment  of  all  the  defendant's 
costs,  but  no  rule  to  dismiss  en- 
tered. Held — by  the  Master 
of  the  Rolls,  entitled  to  the 
costs  of  his  answer;  but  the  de- 
cision reversed  by  the  Lord 
Chancellor.  Lord  Longfoid  v. 
0''Reilly,;  Vale  v.  same;  Er- 
sHne  V.  same.     Chancery,       41 

ARREARS 

Of  a  rent  charge.  Vide  Demur- 
rer.    Beard  v.  Foran.  K.B.  164 

ATTACHMENT. 

1  Vide  Award.  Napier  v.  Napier. 
Ex.  of  Pleas,  154 

2  Vide  Custodiam.  In  re  Power, 
Custodee,  v.  Barren.  Ex.  Reve- 
nue side,  184 

ATTORNEY 

1  Vide  Admission.  In  re  Nolan. 
K.  B.  199. 

2  (Service  of  rule  to  plead  on.) 
Where  the  defendant  hasappear- 
ed,  and  his  attorney's  registered 
residence  is  an  uninhabited 
house,   so  that  the  usual  service 


of  the  rules  to  plead  cannot  be 
eftected ;  upon  full  affidavit  of 
the  facts  a  rule  will  be  obtained 
ill  the  office  Goodrich  v. 
Hiery.     K.  B.  20 1 

3  Admission  of.  Application  to 
admit  an  attorney,  who  had  only 
served  two  years'  apprenticeship 
to  his  father ;  his  father  being 
dead,  and  the  application  being 
made  at  the  instance  of  several 
of  his  father's  clients.  The 
matter  re/erred  to  the  Exami- 
ners as  is  the  practice  of  this 
Court  in  such  cases.  In  re  No  an. 
K.  B.  89 

4  (Admission  of.)  Application  to 
admit  a  person  an  attorney,  who 
had  not  been  apprenticed;  re- 
fused. The  act  which  allows 
a  discretionary  power  to  the 
Court,  in  the  admission  of  At- 
torn:es,  only  applies  to  the  case 
of  apprentices.  Ex  parte  Grady, 
Petitioner.  Ex.  of  Pleas,         95 

AWARDS. 

Showing  cause.  Vide  Practice. 
Saundersv.  Hogan.  Ex  of  Pleas, 

82 

2  Where  a  conditional  order  has 
been  obtained,  and  an  affidavit 
is  filed,  as  cause,  and  before  any 
application  or  notice  to  make 
the  order  absolute,  but  not  in  the 
regular  time  ;  a  further  affidavit 
is  filed  as  cause  ;  the  second  af- 
fidavit cannot  be  used  on  the 
motion  to  make  the  order  ab- 
solute, without  first  obtaining 
the  permission  of  the  Court. 
Where  an  award  is  made  for  the 
payment  of  money,  with  interest 
until  paid,  no  attachment  will 
lie  for  breach  by  non-payment. 
Napier  v.  Napier.  Ex.  of  Pleas, 

154 

3  Under  statute  lO,  Wm.  Ill.cap. 
14,  an  award  will  not  be  con- 
firmed after  one  term  has  elapsed 
after  making  the  award.  Robin- 
son V.  Robinson.  Rolls,  43 


BAD  TITLE. 

Vide    Title,     Prendergast  v. 
Eyre, 


\26 
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INDEX, 


BAIL. 

1.  Bail  before  a  commissioner 
in  the  country,  on  the  terms 
of  paying  costs.  The  notice 
served  calling  on  plaintiff  to 
give  security  lor  costs. 
Perry  y,Moriariy.     K.  B.         9 

2  Affidavitto  hold  to  bail  should 
negative  the  statute  of  li- 
mitations. Knhy  and  ano- 
ther V.  Henriche.  Ex. Pleas,     58 

3.  A  person  arrested  on  a 
marked  writ,  endorses  a  bill 
of  exchange  to  the  sheriff, 
as  a  deposit,  in  lieu  of  bail 
to  the  action,  and  after- 
wards pays  the  debt  and  is 
discharged,  having  pre' 
viously  to  payment  of  the 
debt  demanded  the  bill. — 
Held,  thattrover  lay  against 
the  sheriff.  Binnis  v.fFat- 
S071.     K.  B.  72 

BARON  AND  FEME. 
Curwen  v.  Maguire.KK.  Pleas,    54 

BENEFICES. 

(Lien  on.)  A  beneficed  cler- 
gyman executes  an  annuity 
deed,  with  a  covenant  to 
charge  his  future  prefer- 
ment,and  subsequently  ob- 
tains another  benefice.—- 
Held — tbat  judgment  credi- 
tors who  have  lodged  levaris 
with  the  bishop,  are  entitled 
to  priority  over  the  annui- 
tant, notwithstanding  any 
irregularities  in  the  issuinar 
of  their  sequestrations,  the 
annuitant  having  by  his  bill 
treated  thera  as  sequestra- 
tion creditors.  Semble— a 
covenant  of  this  kind  is  no 
lien  on  the  benelice.  Strong 
aiicl  others  V ,  Hill  and  others. 
Chan.  61 

BILL. 

1  {0[  Exchange-Acceptance. ) 
Where  a  bill  of  exchange  is, 
in  body  of  it,  payable  at  a 
particular  place,  it  must  be 
presented  at  that  place, 
though  accepted  generally  ; 


and  in  an  action  agdinijt 
the  acceptor,  such  present- 
ment must  be  averred  and 
proved.  The  acts  Island  2d 
Geo.  4,  cap.  78,  and  9  Geo. 
4,  cap.  24,  apply  only  to 
cases  where  the  particular- 
ity is  expressed  in  the  ac- 
ceptance, and  not  in  the 
body  of  the  bill.  Roche  v, 
Johnson.    Ex.  Pleas, 

2.  Action  on  a  bill  of  ex- 
change. Defendant  having 
accepted  the  bill,  it  was  en- 
dorsed by  the  payee,  and  the 
defendant  subsequently  en- 
dorsed it  over  to  the  plaintiff, 
there  was  no  consideration 
given  by  the  drawer,  who 
was  also  the  payee  to  de- 
fendant, nor  by  the  plaintiff 
to  the  payee — and  plaintiff 
was  called  on  by  notice  to 
prove  that  there  was.  Held 
—  that  as  there  was  no  evi- 
dence of  the  dealing  being 
between  the  plaintiff  and  the 
payee,  the  case  must  be  con- 
sidered betu^een  the  plain- 
tiff and  defendant,  as  im- 
mediate parties,  and  the 
consideration  not  being 
impeached  as  between  them 
the  plaintiff  need  not  prove 
the  consideration  given.' — 
Wallace  v.  Norton-     C  P. 

3.  To  sheriffas  deposit,  in  lieu 
of  bail  to  action.  Vide 
Bennis  v.  TFatson.    K.  B. 

4.  Vide  Action  on. 

5.  (Ofparticiilars.)  Vide  Prac- 
tice. Scarlet  v.  7he  Cor- 
poratim  of  Duhlin,  Ex.  of 
Pleas, 

6.  Vide  Will.  In  the  matter 
of  Costellos,  minors.  Rolls. 


100 


178 


18 


205 


222 


BILL  OF  SUPPLEMENT. 

Vide  Demurrer.  Lord  Lucan 
v.  Latouchc.      Rolls,  169 

BIDDINGS. 

(Opening.)  Biddings  opened  at 
an  advance  of  10/.  per  cent. 
on  payment  of  expenses  of 
former  sale,  and  plaintiff's 
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(postsof  the  motion.  Equity 
Ex.  51 

BISHOP. 

Not  to  be  compelled  to  exa- 
mine or  ordain  a  candidate 
for  orders.  Vide  Manda- 
mus, Rex.  V.  Archbishop  of 
Dublin.  28 

BOND,  AND  WARRANT  OF 
ATTORNEY. 

Jiidament    on.        Vide    Walker  v. 

Smith  well,  K.  B.  92 

2.     Vide    VVarrant   of    Attorney, 

Hex.  V.   Halpin,  C.  Pleas,         205 

^CLERGYMAN. 

Action  against,  for  non-residence. 
Vide  Act,  Arhutnot  v,  Leslie.,  40 

COMMISSION, 

To  examine  witness  abroad,  can 
only  issue  by  consent.  Semble 
— where  such  consent  refused, 
Court  will  stay  proceedings,  so 
as  to  enable  the  party  to  exa- 
mine. Bradley  v.  Grattan,  C. 
P.  33 

2.  —  (To  portion  bog,  &c.)  Ap- 
plication, under  the  5th  Geo.  2, 
c.  9,  for  a  commission  to  portion 
out  waste  hog  or  moss,  lough  or 
land,  subject  to  flood,  amongst 
the  proprietors  of  the  profitable 
land    adjoining.       Order— that 

.  the  matter  of  the  petition  should 
be  heard  on  a  certain  day.  In 
re  Foster,  petitioner,  l^oWs,    188 

CONSENT 

Must  be  had  to  examine  witness 
abroad.  Vide  Commission. — 
Bradley  v.   Grattan,  C.  P.     33 

CONTEMPT. 

Wiierea  contempt  has  been  com- 
mitted by  marrying  a  ward  of 
the  court, a  person  whose  object 
appears  to  have  been  I  be  ward's 
fortune,  will  not  be  allowed  to 
touch  any  part  of  it ;  the  whole 
will  be  put  in  settlement,  and  even 
the  power  of  disposal  which  the 
ward  would  otherwise  have  had, 
will  be  curtailed,  though  a  power 


to  make  a  testamentary  disposi- 
tion of  a  part  on  the  husijand, 
will  perhaps  be  given  to  the  wife. 
Cases  of  this  kind  all  rest  in 
the  discretion  of  the  Court.  In 
re  Hackets,  minors,    Chan.  185 

COSTS. 

1 .  Where  a  rule  has  been  obtained 
for  judgment,  as  in  case  of  a 
non-suit,  and  the  plaintiff  gives 
peremtory  undertaking  to  goto 
trial,  the  defendant  is  entitled  to 
the  cosis,  both  of  the  conditional 
rule  and  also  the  motion  to  make 
it  absolute.  Tyrrell  v,  Br  is  to  we, 
K.  B.  198 

2.  Vide  Elegit.  Lessee  Kirwan 
V.  Blake.     C.  P.  Ml 

3.  (Taxation  of.)  Vide  Practice. 
Lessee  Sisson  v.  Cassin.     K.  B. 

174 

4.  On  rule  to  discontinue.  Vide 
Demurrer.  Lessee  Corporation 
of  Dublin  V.  Scarlet,  K.  B.    165 

5.  Security  for.  Vide  Shaw  v. 
Jackson.     Rolls,  131 

6.  (Attorney's  bill  of.)  Vide  Ac- 
tion, Allen  and  Ware  v,  Bald- 
win.    Ex.  Pleas,  120 

7.  (Taxation  of.)  The  sum  of  five 
guineas  is  the  sum  generally  al- 
lowed on  taxation  of  costs  be- 
tween party  and  party,  in  the 
Common  Pleas,  for  the  attor- 
ney's attendance  during  a  trial 
at  the  assizes,  and  this  may  be 
varied  according  to  the  discre- 
tion of  the  officer.  McDonnell 
v.Quinn.     C.  Pleas,  119 

8.  (Action  for.)  Action  by  an 
attorney  for  his  costs,  where  a 
special  agreement  is  alleged  to 
have  been  with  an  attorney  pre- 
vious to  his  employment,  as  to 
the  amount  of  costs  to  be  charged 
by  him,  the  part}-  who  is  sued 
for  full  costs,  may  apply  to  have 
proceedings  stayed,  until  costs 
taxed,  having  ofi'ered  to  pay  what 
in  case  of  the  special  agreement 
existing,  he  would  be  liable  to. 
The  question  as  to  the  special 
agreement,  to  be  an  issue  on  the 
trial  of  the  action  and  the  costs  of 
the  motion  to  abide  the  event  of 
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the  trial.  Bevan,  one  of  the 
attornies,  v.  0' Grady  and  Be- 
van.     C.  Pleas,  30 

9.  Costs  of  an  action  on  a  judg- 
ment refused,  because  it  did  not 
appear  that  previous  to  the  action 
brought,  any  means  were  taken 
to  recover  the  amount  of  the 
judgment  in  the  usual  way.— 
Jackson  v.  M'Nulty.     C.  Pleas, 

32 

10.  (Taxing  of.)  Vide  Practice, 
— Lessee     Loudon     Society     v. 

G Wynne's  Charities.    K.  B.  27 

11.  Rule  to  discontinue  action,  in 
consequence  of  irregularity. — 
Costs  should  be  paid  before  a  se- 
cond commenced.  Vide  Prac 
tice,     Turner  v.  Mills.  C.  Pleas, 

29 

CONVEYANCE. 

1.  By  tenant  for  life  to  the  crown. 
Vide  Lessee  Lord  Teinplemore  v. 
the  Officers  of  Ordnance.  C. 
Pleas,  73 

2.  (Fraudulent.)  Where  the  wife 
was,  prior  to  marriage,  entitleu 
to  a  sum  of  money  charged  upon 
lands,  and  the  husband,  after 
marriage,  having  been  paid  part 
of  the  charge,  thereupon  settled 
the  remainder  upon  the  wife  and 
her  issue,  and  afterwards  the  is- 
sue of  the  marriage  being  igno- 
rant of  the  settlement  and  their 
rights  thereunder,  join  their  fa- 
ther in  a  deed  of  assignment  of 
the  charge  to  a  creditor  of  the 
father,  who  had  notice  of  the 
settlement.  Held — that  the  lat- 
ter deed  was  fraudulent  and  void, 
as  against  the  issue  having  been 
executed  under  misrepresenta- 
tion, and  in  ignorance  of  their 
rights.  A  settlement,  after  mar- 
riage, of  the  wife's  fortune,  if 
made  under  such  circumstances 
as  to  afford  a  presumption  of 
contract,  is  not  voluntary  and 
fraudulent  within  the  10  (Jar.  I. 
Stat.  2,  cap.  3,  Irish.  A  settle- 
ment of  personal  property  is  not 
within  the  statute  of  fraudulent 
conveyances.  Ashe  v.  Lowe, 
Bower  J  and  another.  145 


COUNSEL. 

(Signature  of)  Need  not  be  signed 
to  ejectment,  except  for  filing. 
Lessee  Sullivan  v.  Ejector.  Ex.  P. 

60 

COVENANT, 

Vide  Demurrer.  Beard  v.  Foran. 
K.  B.  164 

CREDITOR. 

Vide  Elegit.  Perssev,  Persse.  190 

CROWN. 

1.  (Conveyance  to,  by  tenant  for 
life.)  Vide  Lessee  Lord  Temple- 
more  w  the  Officer i>  of  Ordnance. 
C.  Pleas.  73 

2.  Debts — Insolvent  Debtor.  Vide 
Surety.  21 

CUSTODY. 

Where  proceedings  are  stayed  by 
a  defendant  in  custody,  he  will 
not  be  discharged  as  of  course, 
although  no  proceedings  has 
been  had  for  three  terms.  Codd 
V.  Hyde.     K.  B.  90 

2.  (On  criminal  charge.)  Where 
a  party  is  in  custody  on  a  cri- 
minal charge,  no  detainer  can 
be  lodged  against  him  without 
leave  of  the  Court.  Cleary  v. 
Kean.     K.  B.  47 

3.  (On  criminal  charge.)  Where 
a  party  wa-s  in  custody  under  a 
criminal  charge,  application  for 
liberty  to  charge  him  with  pro- 
cess on  a  civil  action  granted. 
Semble — that  he  cannot  be  so 
charged  with  process  in  a  civil 
action  without  leave  of  the 
Court.  In  the  King  v.  the  Rev, 
H.  Torrens.     K.  B.  174 

CUSTODIAM. 

Custodiara  against  the  head  land- 
lord. The  mesne  landlord  dis- 
trains his  sub-tenant  without 
leave  of  the  Court.  Attachment 
refused  with  costs,  no  order 
being  served  on  sub  tenant  to 
pay  rent  to  custodee.  In  re 
Power,  custodee^  V.  Barron.  Ex. 
(revenue  side)  184 

DECREE. 
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i .  Vide  Rehearing".  M'Namara  v. 
Church,   Chan.  1 

2.  (Reversal  of.)  Vide  Appeal. 
Lord  Longford  y.  O'^Reilly,     41 

3.  (Sale  under.)  Vide  Sale.  Ellis 
V.  Molloy.     Rolls.  55 

4.  Where  an  account  of  d-ebtsand 
assets  of  testator  is  directed,  the 
decree  must  be  made  up  for  the 
protection  of  the  executor — it 
must  also  be  made  up  as  the  re- 
gjii^ter  is  entitled  to  his  fees  up<ni 
it.  Where  a  plaintiff  has  realized 
the  fund  in  Court,  the  Court 
will,  in  its  discretion,  allow  him 
to  draw  out  money  to  carry  on 
the  cause.  Ward  v.  Mills. 
Rolls,  211 

DETAINER. 

Where  a  party  is  in  custody,  on  a 
crirainal  charge,  no  detainer  can 
be  lodged  ao^ainst  him,  without 
leave  of  the  CoErt.  CI  ear  y  v. 
Kean,     K.  B.  47 

DEMURRER. 

1.  (Interrogatory.)  Vide  inter- 
rogatory Muskerry  v.  Chinnery. 
Rolls,  87 

2.  Declaration  in  covenant  for  ar- 
rears of  a  rent  charge,  not  stat- 
ing the  commencement  of  the 
term  for  which  rent  granted, 
nor  averring  that  the  term  was 
subsisting,  or  that  the  rent  had 
continuance,  and  omitting  to  set 
out  the  days  on  which  the  rent 
was  payable.  Held  bad  on  spe- 
cial demurrer.  Beard  V.  Foran. 
K.B.  164 

3.  Administrator  de  bonis  non, 
must  be  made  a  party  by  supple- 
mental bill,  and  not  by  revivor. 
The  matter  of  a  supplemental 
bill  must  be  material,  and  homo- 
geneous H'ith  that  of  the  original 

.  bill  which  it  may  strengthen  and 
explain.  Lord  Lucan  v.  Latouche. 
Rolls,  169 

4.  Vide  Titbe  Composition.  Dixon 
V.Power.     Ex.  of  Pleas,        156 

5.  Vide  Interrogatory.  Lord 
Muskerry   v.  Chinnery.     Rolls, 

107 

6.  Multifariousness.   Plaintiffhav- 


ing  entered  into  an  agreement 
with  one  of  the  resid  uary  legatees 
for  a  purchase  of  a  moiety  of  the 
residuary  fund,  and  having  a 
conveyancing  of  his  moiety  from 
the  other  bill  filed  to  carry  the 
trusts  of  the  will  into  execution, 
and  praying  that  the  residuum 
should  be  conveyed  to  him,  to 
which  the  trustees  aud  executors, 
and  also  the  residuary  legatees, 
were  parties  defendants.  Held 
Multifarious.  Napier  v.  Na- 
pier, Roils,  212 

DEFENDANT. 

(In  custody.)  Where  proceed ino-s 
are  stayed  by  a  defendant  in  cus- 
tody, he  will  not  be  discharged 
as  of  course,  although  no  pro- 
ceedings has  been  had  for  three 
terms.     Codd  v.    //z/rfe.     K.   H. 

90 

DEED. 

1.  (Fraudulent.)  Bill  to  set  aside 
a  fraudulent  deed  of  lands,  of 
which  defendant  is  in  possession, 
and  for  an  account  of  the  rents 
and  profits  received  by  him,  an 
ejectment  having  been  directed 
to  le  brought  by  the  plaintiff, 
and  verdict  in  his  favor ;  the  de- 
fendant dies,  and  the  Equity 
cause  is  revived  against  his  per- 
sonal repre-sentative.  The  Court 
decreed  an  account  of  the  mesne 
rents  and  profits  received  by  the 
defendant  in  his  lifetime.  Black- 
wood   V.    Gregg.       Equity  Ex. 

134 

2.  (Production  of.)  Vide  Prac- 
tice. Keoitgh  V.  Pentland.  Rolls 

162 

DECLARATION. 

Vide  Demurrer.  Beard  v.  Foran. 
K.  B,  164 

DISCONTINUE. 

(Rule  to  )  Where  a  rule  is  ob- 
tained for  liberty  to  discontinue 
upon  payment  of  costs,  if  the 
costs  are  not  paid  when  furnished 
the  rule  falls  to  the  ground,  and 
if  the  cause  have  been  at  issue  the 
necessary    length  of  time,  the 
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defendant  may  move  for  judg- 
ment as  ill  case  of  a  non-suit ; 
but  the  plaintifFs  attorney  is  not 
required  to  2;i''e  an  undertaking 
to  pay  the  eosts.  Lessee  Corpo- 
ration of  Dublin  V.  Scarlett.  K. 
B.  165 

DISCHARGE. 

(Of  purchaser.;  Vide  Title. — 
Prendervast  v.  Eyre,  125 

2.  (Of  piachaser,)  Vide  Practice. 
Prendergast  v.  Eyre.  Chancery, 

166 

DRAWING  MONEY,  LODG 

ED  IN  COURT. 
Tide    money    paid  into    court. — 
Fergusson  v.  Browne.     E.  Pleas 

12.3 

DEVISE. 

Demise  to  A.  for  life,  with  a  di- 
rection that  it  was  testator's  par- 
ticular desire,  that  the  said  A. 
should  continue  B.  as  his  agent, 
in  the  receipt  and  management 
of  the  estates  devised,  at  the 
usual  fees  allowed  to  agents.  A. 
discontinues  B.  as  agent ;  hill  by 
B.  praying  that  heshou'd  be  con- 
tinued as  agent,  and  have  a  lien 
on  the  rents  for  his  fees.  Held 
— that  this  direction  of  testator 
amounted  to  a  mere  recommen- 
dation of  plaintiff,  and  constitu- 
ted no  trust  or  lien,  nor  affixed 
any  condition  to  the  devisee. — 
Lawless  V.  S/iaiv.  Chancery,  206 

ELEGIT. 

1 .  in  an  account  before  the  officer, 
on  foot  of  an  elegit,  interest  al- 
lowed on  the  costs  of  a  judg- 
ment in  case.  Tracy  v.  Power. 
K.  B.  48 

2.  A  puisne  judgment  creditor 
who  has  issued  an  elegit  and  ob- 
tained a  finding,  and  also  filed 
his  bill,  but  who  has  not  got 
into  possession  nor  obtained  a 
receiver,  is  notanecessary  parly 
to  a  bill  by  a  prior  incumbrancer. 
Perssev.  Persse.     Roll,  190 

3.  Serable — Where  an  ejectment 
is  brought  by  an  elegit  creditor, 


proceedings  will  not  be  stayed 
until  security  be  given  for  costs. 
Lessee  Kirwan  v.  Blake.  C. 
Pleas,  177 

EJECTMENT. 

1 .  Vide  Elegit.  Lessee  Kirwan 
V,  Blake.     C.  Pleas,  177 

2.  Judgment  in  ejectment  allowed 
to  be  entered  on  warrant  of  at- 
torney, given  by  the  mortgagor 
to  a  mortgagee.  Semble — tiiis 
is  the  first  application  of  the  kin  J^ 
in  Ireland.  Lessee  Montgomery 
V.  Hill.     K.  B.  J  75 

3.  Where  a  conditional  order  has 
been  obtained,  the  only  docu- 
ments which  can  be  used  by  the 
party  who  has  taken  the  order, 
on  the  motion  to  make  it  abso- 
lute, are  those  upon  which  it  is 
granted.  To  support  an  appli- 
cation to  set  aside  a  judgment  in 
ejectment,  and  for  liberty  to  take 
defence,  there  must  bean  affida- 
vit of  merits,  in  which  the  appli- 
cant must  set  out  his  title.  Les- 
see White  V.  Ejector.  ¥^x.  P.  151 

4.  Affidavit  of  merits  to  ground 
motion  to  set  aside  judgment 
and  executionin  ejectment,  must 
state  the  title  upon  which  the 
defendant  rests  his  defence,  and 
should  be  made  by  the  defen- 
dant himself.  Lessee  Gamble  v. 
Ejector.     Ex.  Pleas,  94 

5.  Kule  71151,  that  tenants  should 
confine  their  defence  to  that  part 
of  the  lands  in  their  possession, 
cause  shewn  that  the  rule  was 
obtained  after  the  second  decla- 
ration in  ejectment  filed,  and 
that  some  of  the  tenants  had  a 
right  of  pasturage  over  the  entil-e 
lands — cause  disallowed,  but  the 
lessor  of  plaintiff  to  pay  costs  of 
taking  defence  and  of  the  mo- 
tion. Lessee  0'Hara\.  Griffin. 
C.  Pleas,  93 

6.  Nonsuit.  Vide  Election  to  be 
non-suited.  Lessee  Rutledge  v. 
Riitledge.     K.  B.  88 

7.  Where  a  second  ejectment  is 
brought  for  the  same  premises, 
an  order  will  be  granted  to  enter 

I     up  judgment  as  in  case  of  a  non- 
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suit  in  the  first,  and  at  the  same 
time,  another  order  to  stay  pro 
ceedings  in  the  second  until  the 
costs  of  the  first  be  paid,  but 
there  must  be  an  affidavit  filed 
in  each  cause.  Lessee  Macart- 
ney V.  Magralh  ;  .^ame  v.  same. 
K.  B.  TO 

8.  The  declaration  in  ejectment 
need  not  have  counsel's  signa- 
ture, unless  for  the  purpose  of 
filing  it.  Lessee  Sullivan  v.  Ejec- 
tor.    Ex.  Pleas,  60 

9.  Substitution  of  service  refused, 
where  tenant  resided,  service 
made  upon  his  wife's  servant. 
Lessee  v.  Casual  Ejector.  Ex. 
Pleas,  58 

10.  (Service  of.)  Semble- Motion 
that  service  of  declaration  in 
ejectment,  by  posting,  may  be 
deemed  good  service  will  be  re- 
fused, in  a  case  where  but  one 
attempt  was  made  to  serve  the 
party,  although  the  door  be  shut 
against  the  process-server.  Les- 
see V.  Ejector,  36 

11.  (Service  of.)  Ejectment  for 
non-payment  of  rent.  Service 
of  declaration  of  ejectment  on 
lessee,  by  posting  a  copy  on  his 
hall  door,  and  serving  a  copy  on 
his  gate-keeper,  deemed  good 
service  where  personal  service 
had  been  frequently  before  at- 
attempted  and  failed,  in  conse- 
quence of  lessee  keeping  out  ot 
the  way,  and  his  doors  closed  to 
prevent  such  service.  Lessee 
Martin  V.  Casual  Ejector.  Ex. 
Pleas,  34 

12.  On  trial  of  an  ejectment  upon 
notice  to  quit,  one  of  plaintiii's 
witnesses  admitted  receipt  of 
rent  from  defendant,  subsequent 
to  the  notice.  Held — Judge 
properly  left  to  the  jury  quo  ani- 
1710  the  rent  was  received. — 
Where  verdict  for  defendant, 
new  trial  granted,  on  payment  of 
costs.  Lessee  Bury  and  Browne 
and  ^Vife,  v.  Curran.  C  .  P.      19 

13.  One  of  the  several  under-ten- 
ants who  had  taken  defence,  not 
at  liberty  to  file  a  second  decla- 
ration in  ejectment,  and  enter 


up  judgment  as  in  case  of  a  non- 
suit, where  another  ejeciment 
had  been  brought  in  the  Exche- 
quer, and  motion  there  to  stay 
proceedings  in  Ibis  court,  until 
payment  ot  under  tenants'  costs 
refused.  Lessee  Osborne  v. 
Crotty.     K.   B.  12 

ELECTION- 


I.  Upon  an  application  that  the 
plaintiii'  should  elect  whether  he 
will  proceed  at  law  or  in  Equi- 
ty ;  the  Court  will,  if  the  facts 
be  clear,  decide  at  once,  without 
a  reference  to  the  Master  ;  but 
if  the  assertion  that  the  action 
and  suit  are  for  the  same  matter 
be  denied,  such  reference  will  be 
directed  to  inquire  into  the  facts. 
Lord  Trimleston  v.  Kemmis. — 
Rolls,  197 

t.  To  be  non-suited.  A  plain tilfs 
right  to  elect  to  be  non-suited, 
is  not  controlled  by  a  consent 
entered  into  by  the  parlies,  that 
a  specific  issue  only  should  be 
tried.  Lessee  Rutledge  v.  Rut- 
ledge.     K.  B.  88 

EQUITY. 

(A  plaintiii's  right  to  proceed  in.) 
Vide  Election.  Lord  Trimles- 
lon  V.  Kemmis.  197 

EVIDENCE. 

1 .  Judgment  obtained  by  defendant 
as  executor — no  set  otf  against 
debt  due  by  him  personally.  Fox 
V.  Whitty.     C.  P.  78 

2.  A  person  convicted  upon  cir- 
cumstantial evidence  for  stealing 
a  bullock,  and  only  prisoner's 
hands  found  bloody,  part  of  a 
beast's  flesh  and  hoofs  found  in 
prisoner's  house,  which  corres- 
pended  with  tracks.  Rex  v. 
Mannah.  Carrickfergus  Spring 
Assizes,  1 83 J.  84 

EXECUTION. 

1.  Vide  Re-hearing.      M'Namara 

V.  Church  and  ot/iers.     Chan.    1 

2.  Where  the  parties  interested 
have  notice,  and  do  not  object, 
an  executor  allowed  to  discharge 
himself  by  his  affidavit,  and  on 
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productian  of  the  vouchers  as  to 
paymetits  and  disbursements,  the 
items  of  m  hich  are  each  above 
the  amount  of  405.,  althouoh 
this  is  contrary  to  the  usual 
course  of  practice  in  this  coun- 
try.    Creighton  v.  King.   Chan, 

105 
Of  Obligee.  Vide  Prerogative. 
JFilson  V.  Wilson.     K.  B.      88 

.  No  set  off  can  be  made  against 
him  for  debt  due  by  him  person- 
ally.    Fox  V.  Whitty.  C.  P.  78 

.  To  hold  bail.  Vide  Practice. 
APAuley  V.  Innis.  70 


EXECUTOR. 

(Protection    of,) 
Ward  V.  Mills. 


Vide 
Rolls. 


Decree. 

211 


EXAMINATION 

(Of  witness  after  publication.) — 
Vide  witness.  Smithwick  v. 
Smithwick.     Equity  Ex.       181 

FALSE  IMPRISONMENT, 

(Release  to.)  Without  know- 
ledge of  plaintiff's  attorney. 
M'Muhon  V.  Callagkan,  C.  Plea^, 

116 

FEES  OF  REGISTER. 

Vide  Decree,  JVatd  v.  Mills. 
Rolls,  211 


HEIR      AT      LAW     MORT- 
GAGEE. 

(Under  act  1st  Wm.  IV.  cap.  68.) 
In  fee  is  a  trustee  within  the  pro- 
visions of  that  ac',  and  therelore, 
when  he  is  out  of  the  jurisdiction, 
or  refuses  to  convey  the  legal  es- 
tate, in  case  of  redemption  of  the 
mortgage,  the  Court  will  appoint 
a  person  in  his  place,  to  execute 
there-conveyance.  A  reference 
to  inquire  the  grounds  of  his 
refusal  under  special  circumstan- 
ces. Bailie  and  others  v.  Mills, 
and  in  re  Bailie  and  others,  peti- 
tioners, and  M^Cormick  respond- 


ent.    Rolls, 

HUSBAND 

(  Separation 
Masi'uire. 


106 


AND 

of.) 


WIFE, 

Curwen 


V. 

54 


FUNDS. 

All  money  of  minors  must  be  in- 
vested in  the  funds.  V  ide  money. 
Roe  a  minor.    Rolls,  110 

FRAUDULENT  DEED. 

Vide  Deed.  Blackwood  v.  Gregg 
Equity  Ex.  134 

2  Conveyance.  Vide  conveyance. 
Ashe  v.  Lowe,  Bower  and 
another.    E.  Ex.  145 

HABERE, 

(Motion  to  renew) — refused.  Vide 
Renewal  of  writ.  Lord  Done- 
raile  v.  Ejector.     Ex,  of  Pleas, 

82 

HEARING 

Before  time  to  prove  answer. 
O'Reilly  v.  Patterson,  E.  Ex.  11 


IMPRISONMENT, 

(False.)  Release  to,  without 
knowledge  of  plaintiffs  attorney. 
M'Mahon  v.  O'Callaghan.  C.  P. 

116 

INSOLVENT. 

1  A  judgment  obtained  against  an 
insolvent,  upon  a  bond  executed 
previous  to  bis  insolvency,  but 
payable  ";^ upon  a  contingenc}-, 
which  did  not  happen  until  after 
his  discharge  under  the  insolvent 
act,  53  Geo.  III.  cap.  138,  will  be 
set  a.side,  and  the  insolvent,  if 
arrested  under  it,  will  be  dis- 
charged. Turner  v.  Maffett. 
K.B.  112 

2  (A  surety  of  a  tenant  under 
Court.)     Vide  Surety.  2i 

INTEREST 

Is  recoverable  on  an  action  of  debt 
upon  a  judgment  in  case,  and  the 
common  count  for  interest  is 
sufficient,  without  showing  a 
special  contract.  Maxwell^  ex- 
ecutor of  Maxwell  V.  Dixon. 
Ex.  of  Pleas,  96 

2  Allowed  on  the  costs  of  a  judg- 
ment.    Tracy  v.  Pouer.  48 


INJUNCTION, 

1   (Motion     to    continue.) 


Vide 
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Coaies  und  Williams,  E.  Ex.  79 
2  (Service  of.)  Defendant  hav- 
ing notice  ofan  injunction  order, 
«nd  that  beioin  tiiere  being'  time 
to  serve  it.  Keeping  out  of  the 
uay  to  avoid  the  service,  will  be 
attached.  Where  he  has  not 
had  notice,  but  plaintift'beinfr  un- 
able to  serve  him  personally, 
has  served  the  order  on  his  wife, 
at  his  dwelling  house,  no  attach- 
ment will  lie  for  a  breach  of  the 
injunction,  there  must  first  be 
substitution  of  service,  llhitiuy 
V.  Giles  a7id  another.  KoWs     130 

INTERROGATORY, 

(Demurrer  to.)  Demurrer  to  an 
interrogatory,  seeking  informa- 
tion as  to  the  dales,  &c.,  of  the 
witness's  title  dteds,  allowed 
witnessnot  compellable  toansvver 
where  directly  interested  in  the 
nmtfer  to  be  examined  to,  or  in 
the  subject  matter  of  the  suit. 
Lord  Muskerry  v.  Chinnery. 
Rolls,  107 

2  (Demurrer  to)  Where  a  wit- 
ness demurs  to  an  interrogatory 
it  is  necessary  to  have  an  order  to 
the  examiner  to  furnish  copies 
of  the  interrogatory  and  demur 
rer,  and  the  parties  in  the  cause, 
as  well  as  the  witness,  must 
have  notice  of  the  order.  Miis- 
kerry  v.  Chinnery.     Rolls,     87 

JUDGMENT 

Upwards  of  twenty  years  old,  re- 
docketting  ol.  Vide  Re-docket- 
ting.    Pearson  v, Law 

Ex.  203 

2  Where  a  plaintiff  had  obtained 
separate  judgments  against  two 
persons  of  the  same  name,  and 
a  warrant  to  satisiy  one  of  the 
judgments  is  executed,  but,  by 
mistake,  satisfaction  is  entered, 
of  the  other ;  a  conditional  order 
granted  to  set  aside  the  entry  of 
satisfaction.  Semble — that  if  the 
motion  had  been  on  notice,  the 
order  would  have  been  absolute. 
Hall  V.  Hazzard.     K.    B.     201 

3  Creditor.  Vide  Elegit.  Persie 
V.  Persse.  1 90 

C 


4  (Revival  of.)  An  order  had 
been  obtained  to  revive  a  judg- 
ment and  also  liberty  to  substi- 
tute the  service  of  the  scire  fa- 
cias, upon  an  affidavit  that  the 
cognizor  resided  abroad,  and  that 
his  mother  was  in  possession  of 
the  land,  as  his  agent ;  it  after- 
wards appeared  the  cognizor 
had  been  transported  for  life  for 
felony.  The  Court  set  aside  the 
order  on  the  ground  that  the 
mother  could  not  be,  in  such  case, 
considered  an  agent  of  the  cog- 
nuzor.  Draught  v.  Chamberlain. 
C.  Plnas,  176 

5  ^'uiic  Pro  Tunc.  Motion  granted 
for  liberty  toenter  up  judgment  as 
aofprecedingterm.  Nuncprotunc 
where  a  defendant  bad  died  after 
verdict,  and  pending  the  argu- 
ments of  the  points  t«aved,  on  the 
terms  that  it  should  not  interfere 
with  intermediate  judgments 
Sidney  v.  iVPDonnell.  Ex.  of 
Appeals,  152 

6  (Revival  of.)  Motion  to  revive  a 
judgment  nearly  twenty  years 
old,  affidavit  that  the  money  was 
never  paid  to  the  original  cogni- 
zee,  must  be  made  b}  him  if  he 
have  assigned  the  judgment. 
Plumbtree  v. C.  Pleas, 

116 

7  On  old  bond  and  warrant  of  at- 
torney. A  bond  and  warrant  of 
attorney,  having  been  executed, 
nineteen  years  back,  and  during 
all  that  time  no  demand  of  pay- 
ment made  on  the  obligator, 
who  swore  that  the  bond  was 
given  as  a  collateral  security,  and 
alleged  that  the  debt  had  been 
paid  off,  the  Court  restrained  the 
representative  of  the  obligee 
from  entering  judgment  upon 
the  warrant,  and  directed  that  he 
should  declare  upon  the  bond. 
Walker  v.  Southwell.     C.  Pleas, 

92 

8  Roll,  (amendment  of.)  Vide 
Amendment  of  Judgment  Roll. 
King  V.  Marquis  of  Wellesley. 
K.  B.  47 

9  (On  old  warrant.^  After  a  con- 
ditional  order    mado    absolute. 


XM 
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party  permitted  to  show  cause, 
on  payment  of  costs,  his  affidavit 
having  been  filed  in  time,  but 
notice  not  served  upon  the 
opposite  attorney,  in  conse- 
quence of  mistaking  his  name. 
Plaintiff  ordered  to  declare  on 
the  bond,  after  judgment  entered 
on  a  warrant  of  attorney,  of  a 
very  old  date,  no  demand  having 
been  made  down  to  a  late  period. 
Mitchell  V.  Hutchins.  C.  Pleas,  37 

10  Roll  amended.  Vide  Amend- 
ment of  judgment  Roll,  Grant 
V.  Hunt.      K.  B.  9 

11  In  case  of  nonsuit.  Admission 
by  defendant  to  an  agent  of  plain- 
tiff, that  he  no  longer  disputed 
the  plaintiif's  claim,  sufficient 
cause  against  rale  for  judgment, 
as  in  case  of  a  nonsuit,  though 
cause  at  issue  upwards  of  four 
years,  defendant's  answering  af- 
fidavit not  staling  that  he  still  dis- 
puted the  ground  of  action. 
Wynne  v.  Kelly.     K.  B.  8 

12  (On  warrant  of  attorney.)  Rons 
V.  Halphu     C.  Pleas,  205 

JURISDICTION 

In  lunacy.  Vide  Lunacy,  M'-Ma- 
hon  a  lunatic.     Chancery,      168 

JURORS 

Reviewing  premises.  Where  some 
of  the  jurors  go  to  view  the  pre- 
mises for  an  injury  to  which  the 
action  is  brought,  and,  iu  the  ab- 
sence of  the  defendant,  it  is 
impropriety  in  the  jurors,  and 
the  verdict  will  be  set  aside. 
Tyrrell  V.  Bristow.     K.  B.      91 

LAW. 

(A  plaintiff's  right  to  proceed  by). 
Vide  Election,  Lord  Trimieston 
V.  Kemmis,  197 

LEVARL 

Judgment  creditors  who  have 
lodged  levaris  are  entitled  to  pri- 
ority. Vide  Strong  v.  Hill.-' 
Chancerv,  61 

LIABILITY. 

Separation  of  husband  and  wife. 
Curtven  v.  Mctguire,  5t 


LUNACY. 

No  jurisdiction  in  lunacy  to  permit 
the  receiver  to  distrain,  after  the 
death  of  the  lunatic,  for  an  ar- 
rear  of  rent  accrued  in  his  life- 
time. In  the  matter  of  Hugh 
M^Mahon,  a  lunatic.     Chancery, 

168 

MANDAMUS. 

A  mandamus  will  not  lie  to  compel 
a  Bishop  to  examine  or  ordain 
a  canditate  for  orders,  though  he 
have  a  nomination  to  a  curacy 
within  the  diocese.  Rex  V.  Arch" 
bishop  of  Dublin.     K.  B.         28' 

MARSHALL. 

(Order  on,)  Examination  of  pa- 
pers. In  the  matter  of  Lyons — 
K.  B.  69 

MASTER'S  CLERK. 

Vide  Sale.  Ellis  v.  Motloy.  Rolls, 

5 
MINOR  WARD. 

Marrying  of.     Vide   Ward.  Hac' 
kets.  minors.     Rolls.  132 

2.  Money  must  be  invested  in  the 
funds.  In  the  matter  of  Roe.  a 
minor.    Roe  v.  King.   Rolls,  110 

3.  Should  be  parties.  Vide  Title. 
Prendergast  v.  Eyre.  Rolls,  125 

MONEY. 

(Payment  of  out  of  Court.)  Vide 
Practice.  Tracy  v.  Hiyids.  Rolls 

173 

2  (Paid  into  Court.)  Ifadefend- 
pay  money  into  Court,  upon  a 
plea  of  tender.  Semble — the 
plaintiff  may  take  it  out  without 
a..y  deduction  for  defendant's 
costs ;  but  where  plaintiff,  pre- 
vious to  the  motion  to  draw  out 
the  money,  offered  to  pay  the 
costs,  th(^  Court  will  allow  the 
money  to  be  taken  out  only  on 
the  teims  of  plaintiff's  attorney 
undertaking  to  pay  them.  Fer- 
guson V.  Broivne.     Ex.  of  Pleas 

123 

3.  A  minor's  money  wil  not  be  lent 
out  on  personal  or  real  security, 
it  being  contrary  to  the  course  of 
the  court,  which  is^that  the  money 
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of  iaiinors  should  be  invested  in 
the  public  funds,  to  the  credit 
of  the  matter  or  minor.  In  the 
vratter  of  Anne  Roe,  a  minor.— 
Rolls,  110 

MORTGAGOR. 

Vide  Ejectment.  Lessee  Mont- 
gomery v.  Hill.  K.  B.  175 

MORTGAGEE. 

Vide  Ejectment.  Lessee  Montgo- 
meryv.  Hill.     K.  B.  175 

MOTION. 

Before  Chancellor,  after  decree. 
Motion  for  a  receiver,  after  de- 
cree in  the  cause,  must  be  made 
before  the  Chancellor;  if  there 
have  been  no  change  of  circum- 
stances since  the  decree.  Keoivn 
v.  Keown.     Rolls,  46 

2  (Notice  of, )  Notice  of  motion 
which  ought  properly  to  be  made 
before  Master  of  the  Rolls,  dis- 
charored  with  costs  on  that 
ground  ;  but  the  party  who  op- 
posed the  motion,  having-  served 
a  counter  notice  of  his  intended 
opposition,  and  that  he  too 
would  move,  before  the  Lord 
Chancellor,  his  costs  were  re- 
fused, and  both  notices  dis- 
charg-ed.  In  the  matter  of  Hac 
kets,  minors.     Chancery,  3 

MULTIFARIOUSNESS. 

Vide  Demurrer.  Napier  v.  Napier. 
Roils,  212 

NOTICE. 

For  bail  in  the  country.  Vide 
Bail.  Perry  v.  Moriarty.  K.  B.  9 

2.  (Of  motion.)  Vide  motion.  In 
the  matter  of  Ilacktlis,  minors. 
Chun.  3 

3.  To  quit.  Vide  ejectment.  Brown 
V.   Curran.  C.  Pleas,  19 

4.  (Names  of  parties  in.)  Where 
notice  of  motion  mis-states  the 
name  of  the  cause,  but  the  order 
obtained  on  that  motion  is  cor- 
rectly entitled,  the  defect  of  mo- 
tion is  cured.  Perrij  v.  Thomp- 
son-—.same  v,  same.     K,  B.       26 


NONSUIT. 

1.  (Plaintili's  election  to.)  Vide 
Ejecfment.  Lessee  Ridledge  v. 
liuiledge.  K.  B.  88 

2.  Judgment  in  case  of.  Vide 
Judgment.  % 

NON-RESIDENCE. 

(Of  Clergyman.)  Action  against 
under  5  Geo.  IV.  c.  91.  Vide 
Act.   Arbutnot  v.  Leslie,  E.P.  40 

NUNC  PRO  TUNC. 
—Vide    Judgmeiit.        Sidney    v, 
M'DonnelL     Ex.  of  Pleas,   152 

OBLIGEE. 

(Executor  of.)  Vide  Warrant  of 
Attorney,  Wilson  v.  Wilson.  K. 
B.  8§ 

PARTIES. 

1  Vide  Title.  Prendergastv.Eyre. 

125 

2  Names  in  notice.  Vide  Notice* 
Perry  v.  Thompsony  26 

PARTY 

1  (Necessary  in  injunction.)  Mo- 
tion to  continue  injunction,  not- 
withstandingdefendant's  answer, 
to  a  bill  against  assignee,  to 
restrain  proceedings  upon  ajudg- 
ment  for  want  of  consideration, 
the  cognuzee,  who  has  not  given 
consideration,  is  a  necessary 
party.  Coates  v.  Williams.  E. 
Ex.  79 

PAYMENT 

Of  money  out  of  Court.  Vide 
Practice.  Tracy  and  others  v. 
Hinds  and  others.     Rolls,      173 

PENALTIES 

Against  sub-sheriiF.  Vide  sub- 
sheriff,     Barret  v.  Johnson.     17 

PERJURY. 

Vide  Affidavit,  (to  prosecute  for) 
M'Donogh  V.  Smyth.  Ex.  of 
Pleas,  U3 

PLAINTIFF'S 

Right    to   proceed  at    law  or   in 

equity.     Vide  Election.  Lord 

Trimkston  v.  Kemmis,  1 97 
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PLEA  (OF  TENDER.) 

1  ( Paying  money  into  Court.)  Fer- 
guson V.  Broime.     E.  of  Pleas, 

123 

2  To  scire  facias.  Vide  Scire 
Facias.  Hewson  v.  0' Grady. 
K.B.  175 

3  Of  Confession.  Vide  Action  on 
Bill  of  Exchange,  18 

PRACTICE.  ' 

1  Where  an  affidavit  is  filed  as 
cause  against  a  conditional,  and 
notice  of  it  regularly  served,  if 
the  opposite  party  do  not,  within 
ten  days  after  such  notice,  move 
to  make  the  order  absolute,  the 
affidavit  will  be  allowed  as  full 
cause.  Burstan  v.  Egar.  Eq. 
Ex.  182 

2  Where  the  bill  is  found  so  as  to 
warrant  a  personal  decree, 
the  plaintiff  is,  in  this  count, 
entitled  to  security  to  abide  the 
decree,  the  moment  a  commis- 
sion of  rebellion  is  entered. 
M'Veagh  and  Wife  v.  APCave- 
ragh  and  others.     E.  Ex.       202 

3  In  the  Exchequer  it  is  the  con- 
stant practice  to  appoint  a  re- 
ceiver over  a  defendant's  pro- 
perty, and  this  even  vrhere  the 
plaintiff's  claim  is  no  specific  lien, 
but  a  mere  general  charge  upon 
the  lands.  Nash  v.  Hughes.  E. 
Ex.  181 

4  Cause  heard  out  of  its  place  to 
allow  a  will  to  be  read,  and 
then  postponed  in  order  to  re- 
examine a  witness  to  its  execu 
tion,  the  interrogatory  having 
been  perfect,  but  the  answer 
having  been  insufficient,  t^mith- 
xvickw  SmiUmick.     E.  Ex.    180 

5  Where  a  cause  is  postponed  at 
the  instance  of  either  party, 
from  one  nisi  prius  Aa.y  in  term 
to  another,  within  the  same  term, 
on  the  terms  of  paying  the  co>-ts 
of  the  day,  refreshing  fees  to 
counsel  are  part  of  ihes-e  costs, 
and  should  be  allowed  to  the  op- 
posite party  by  the  taxing  officer. 
Lessee   Sisson  v.    Cassiti.   K.B. 

174 

6  Semble — where  a  fund  in  Court 


is  produced  by  receipt  of  the 
rents  by  the  receiver  in  the  pro- 
gress of  the  cause,  the  Court  wiU 
pa}'  a  creditor  no  more  than  the 
interest  on  his  debt :  but  where 
the  fund  has  been  produced, 
either  in  the  «  hole  or  in  part  by 
a  sale  under  the  decree,  and  the 
Court  comes  to  carry  the  final 
decree  into  execution,  creditors 
will  be  paid  their  demands,  with 
interest  and  costs,  according  to 
their  priorities.  Tracy  and  others 
V.  Hinds  and  others.  Rolls,  173 

7  Report  of  bad  title,  on  ground 
that  decree  was  had  in  the  absence 
of  minors  who  ought  to  have 
been  parties — and  motion  on  be- 
half of  the  purchaser — to  be  dis- 
charged, pending  a  reference  in 
supplemental  suit,  whether  it 
were  for  the  benefit  of  the 
minors  that  the  decree  should 
stand,  and  while  the  plaintiiF 
was  proceeding  to  an  immediate 
decree  against  the  minors,  in  the 
Supplemental  suit,  of  which  the 
purchaser  had  notice,  and  which 
decree  was  afterwards  obtained. 
Held — that  the  purchaser  ought 
not  to  be  discharjfed.  Prender- 
gast  V.  Eyre,     Chancery,       166 

8  (Production  of  deeds.)  A  proper 
certificate  that  the  deeds,  &c., 
are  necessary,  and  have  not  been 
brought  in.  should  be  tendered  to 
the  Master,  and  upon  his  refusal 
to  sign  it,  apjjlication  may  then 
be  made  to  the  Court  Cross 
interrogatories  must  be  exhibited 
before  the  direct  examination  of 
the  uitness  is  closed.  Keogh  v. 
Pentland      Rolls,  1 62 

9  (Security  for  costs.)  In  the  Ex- 
chequer, when  the  plaintiff  re- 
sides out  of  the  jurisdiction, 
the  defendant  is.  at  any  time, 
before  plea  pleaded,  entitled  to 
a  rule  to  stay  proceeiings  until 
security  be  given  for  costs. 
Greene  v.  M'-Ciiyitock.  Ex.  of 
Pleas,  1 53 

10  Motion  granted  for  liberty  to 
file  a  '•eplication  four  year?  after 
plea  pleaded  ,  a  rule  /or  liberty 

.to  proceed^  giving  a  term's  no- 
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(ice.  cannot  be  entered,  ui)le>s 
where    the    cause    is    at    issue. 

V. Executor   of 

Ormsby.    Ex.  of  appeals,        152 

11  (Protection  of  Sheriffs.)  Where 
goods  were  seized  and  sold 
under  a  wiit  of  Fieri  Facias,  and 
commission  of  bankiiiptcy  after- 
wards issued,  and  the  assignees 
claimed  the  goods,  the  sheriff 
upon  application  to  the  Court, 
out  of  which  the  writ  i^-sued, 
was  allowed  to  pay  the  money 
into  Court,  without  prejudice  to 
any  remedy  he  might  have  for 
bis  fees  and  expenses.  Green- 
ham  V.  Star  and  another.  E. 
Ex.  149 

12  (Affidavit  to  hold  to  bail.)  An 
Affidavit  to  hold  to  bail,  for  the 
amount  due  for  the  board  and 
lodging  and  necessaries  provided 
for  defendant's  wife,  is  insuffici- 
ent, if  it  omit  to  state  that  they 
were  furnished  to  the  wife  at 
defendant's  request.  Shelburne 
V.  Burke.   K.  B.  1 15 

13  (Service  of  process.)  The  affida- 
vit to  ground  a  motion  for  an 
order,  under  2.  VVra.  IV.  cap.  33, 
that  service  of  process  upon  a 
defendant  residing  in  England, 
shall  be  deemed  good  service, 
should  mention  i  :  what  town, 
place,  or  part,  in  England,  the 
defendant  resides,  but  it  need 
uot  state  in  what  part  of  the 
town  or  place.  Houldilch  v. 
Burton,  Stinion  and  others. 
Rolls,  85 

14  (Awards  showing  cause.)  San- 
ders V.  Hogan.  Ex.  of  Pleas.  82 

15  (Affidavit  to  hold  to  bail  )  Af- 
fidavit to  hold  an  executor  or  ad- 
ministrator, to  bail,  must  the  pro- 
mise and  the  consideration,  on 
which  the  promise  was  made,  as  to 
whether  it  should  also  state  that 
the  promise  was  in  writing, 
quere.'  M'Auleyv.  Jnnis,  admi- 
nistrator of  Innis.     K.  B.        70 

16  (Sale.)  Court  opening  biddings. 
Nicholson  v.  Faidkner.  Rolls,  69 

17  Attornies.  An  attorney  of 
another  Court,  employed  to  ne- 
^ooiate  a  bill  of  exchange  for 


the  defendant,  intrusts  an  attor- 
ney of  the  Court  to  enter  an  ap- 
pearance to  an  action  on  the 
bill.  Defendant  being  ignorant 
of  the  proceedings,  and  no  writ 
having  been  served  on  him,  the 
apjiearance,  plea  of  confession, 
and  subsequent  proceedings,  set 
aside,  as  beingwithout  the  autho- 
rity of  the  defendant,  and  the  at- 
torney who  had  entered  the  ap- 
pearance, and  given  the  plea  of 
confession  to  pay  all  costs  Den- 
nan  V.  Juberi).   Ex.  of  Pleas,  38 

18  (Affidavit  to  hold  to  bail.)  A 
mis-statement  of  plaintiffs  name 
in  affidavit,  to  hold  to  bail  no  ir- 
regularity, if  name  be  correctly 
signed  to  the  affidavit.  Motion 
to  discharge  defendant,  on 
ground  of  such  rais-st  itement, 
refused  with  costs.  O'Dolterty 
V.  Fox.     E.  Pleas,  36 

19  (Stock.)  Where  transfers  or- 
dered, pursuant  to  report,  quota- 
tions of  stock  to  be  taken,  as  the 
day  of  the  Master's  report  for  all 
persons  reported  entitled  to 
charges  on  stock,  standing  to 
the  credit  of  the  cause.  Scott 
V.  Rut  he,  24 

20  (Amendment.)  In  the  Rolls, 
an  affidavit  to  ground  an  order 
under  the  recent  statute,  2, 
Wm.  IV.  c.  33,  for  serving  sub- 
poena to  appear,  upon  a  defend- 
ant residino-  in  a  town  in  Eng- 
land, must  state  in  what  part  of 
the  town  the  defendant  resides. 
Amendment,  without  prejudice 
to  process,  will  not  be  allowed, 
unless  notice  of  the  application 
be  given  to  every  other  defend- 
ant who  has  appeared.  Stewart 
V.   Huddart  and  others.     Rolls, 

25 

21  (Costs.)  Plaintiff  commences 
an  action  in  which  he  is  irregu- 
lar, and  enters  a  rule  to  discon- 
tinue, upon  payment  of  costs  ; 
before  defendants  costs  taxed 
or  paid  he  commences  on  another 
action  against  the  same  defend- 
ant, and  refuses  tender  of  the 
balance  of  his  demand,  and  taxed 
costs.     Proceedings  set  aside, 
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as  irregular,  with  costs.    Turner, 
V.  Mills.     C.  P.  29 

22  (Taxing  costs.)  It  is  discretion- 
ary u'ilh  the  officer  to  allow  for 
three  or  more  counsel  in  the 
taxntion  of  costs  of  a  trial,  as  be- 
tween party  and  party.  Two 
shillings  a  sheet  to  be  allowed 
for  copies  of  deeds  for  each 
coiinsel.  lessee  London  Society 
V.  Trustees  of  Givunne's  charifu. 
K.  B.  -^  27 

23  ( Serving  subpoena  to  appear. ) 
Appeal,  before  tlie  Lord  Chan- 
cellor. Decision  in  the  Rolls 
reversed.  Sleivart  v.  Huddart 
and  others.       Chancery.  22 

24  ( Receiver)  Execution  of  surety's 
recognizance,  nhere  surety  re 
sides  in  England.  Mahon  v. 
D'lwson     Rolls,  4 

(BILL  OF  PARTICULARS.) 

An  affidavit  stating  that  the  bill  of 
particulars  served  was  a  mere 
echo  of  the  several  counts  of  the 
deL-laration,  and  that  such  bill  ot 
particulars  was,  to  deponent's 
belief,  vague  and  insufficient, 
but  not  alleging  that  defendant 
was  ignorant  of  the  cause  of  ac- 
tion, nor  that  it  was  necessary 
for  his  defence  to  have  a  full 
particular,  nor  that  he  could  not 
with  Safety,  plead  or  go  to  trial 
without  the  full  particulars  of 
plaintiiF's  demand.  Held — suf- 
ficient, those  documents  being 
unnecersary.  Scarlet  v.  the  {Cor- 
poration of  Dublin,  Ex.  of  Pleas, 

205 

PRECEDENT  FOR  TITHES. 

Dawson  v.  Foley .^  157 

PREROGATIVE.  PROBATE. 

To  entitle  executor  of  obligee  to 
enter  judgment  on  warrant  of 
attorney,  lor  a  debt  to  his  testa- 
tor, he  must  have  taken  probate 
Gilt  of  the  Court  of  Preroga- 
tive or  negative,  by  affidavit, 
the  existence  of  assets  in  any 
other  diocese  than  that  from 
which  his  probate  has  been  ob- 
tained,  and  where  the  warrant 


is  above  ten  years  old,  the  rule 
is  nisi.  Executors  of  Wilson  v. 
miton.     K.  B.  88 

PRODUCTION  OF  DEEDS. 

Vide  Practice.  Keough  v.  Pentland. 
Rolls,  162 

PROTECTION  OF  SHERIFF. 

Vide  Practice.  Greenham  v  Star 
and  another.     E.  Ex.  149 

PROBATE    TO   EXECUTOR 
OF  OBLIGEE. 
Vide    Wilson  v.  Wihon.     K.  B. 

88 
PUBLICATION  RESPITED. 

1  Where  publication  has  passed 
it  will  not  be  respited,  unless 
upon  an  affidavit,  stating  that 
the  party  has  not  seen  and  will 
not  see  the  depositions  in  the 
mean  time.  Where  defendant 
is  out  of  the  jurisdiction,  and  a 
conditional  decree  against  him, 
service  of  it  and  the  snbpcena  to 
perform  or  show  cause,  will  be 
substituted,  but  the  snbpcena  is 
not  to  be  returnable  for  six  weeks 
at  the  least.  2.  Wm.  IV.  cap. 
33,  applies  to  service  of  the  snb- 
pcena to  answer,  and  process, 
subsequent  to  such  service,  under 
that  act.  Llryd  V.  Lord  Trim- 
leston.      Rolls,  159 

2  (Witness  examined  after.) 
Vide  Witness.  Smithiuick  v. 
Smilhiack.     E.  Ex.  181 

PURCHASER. 

1  (Discharge  of.)  Vide  Practice. 
Prendergast  v  Eyre.    Chancerv, 

166 

2  (Discharged.)  Vide  Title, Pr^«- 
dergast  v    Eyre,  125 

3  Loses  his  purchace  in  conse- 
quence of  not  completing  in 
due  time,  but  ordered  his  pur- 
chase money,  with  interest  and 
costs  of  motion.  Smith  v.  Irvine. 
Rolls,  44 

PLEADING 

Bill  against  agent  and  receiver  of 
the  plaintiff,  praying  account  of 
sums  received  in  each  of  several 
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years,  and  of  the  names  of  the 
payers.  Held  that  an  an.-vver 
fc^etting  torih  in  tlw  schedules, 
the  namt^s,  sums,  and  denoiniiia 
tions  of  land,  and  repeatinj»lhem 
for  each  year  was  prolix  and  im- 
pertinent.        Usher    V.     M<wrf, 

219 


Rolls, 

PROLIXITY. 

Vide  Pleading.  Usher  v.  Moore^ 
Rolls,  219 

RECEIVER 

1  Cannot  distrain  after  the  de- 
cease of  a  lunatic,  for  arrears  of 
rent  a(;cnied  in  his  litVtitne.  In 
the  njitler  of  Hugh  M' Mahon  a 
lunatic^  168 

2  Vide  Practice.  Nash  v.  Hiig'^es 
E.  Ex.  181 
(Surilies  for.)  Possessed  ol 
personal  property  will  be  suffici- 
ent (and  need  not  be  possessed 
of  real  estate)  to  co\er  recog- 
nizance. Tottenham  v.  Totten- 
ham.      E.  Ex.  79 

4<  Where  one  of  the  receiver's  su- 
reties die.  if  he  have  left  real  es- 
tate lial>le  to  the  recog^nizance, 
no  further  Sdrety  will  be  re- 
quired to  be  given  by  the  re- 
ceiver. Motion  to  compel  the 
receiver  to  enter  into  additional 
security,  by  recognizance,  in  the 
phice  of  one  of  his  former  sure- 
ties, who  iiad  lately  died.  John- 
s  n  v.  Nagle.  Rolls,  69 

5  Vide  Practice,  1 

6  Vide  Will.  In  the  matter  of 
Costellna,  minors.     Rolls.       222 

7  Where  receiver  has  been  ap- 
pointed on  the  terms  ofenterino- 
into  the  usual  security  by  recog- 
nizance, he  must  co.nply  with 
those   terms,   though    he  ought 

.  not,  perhaps,  to  have  been  put 
under  those  terms.  Semble— 
where  a  receiver  is  appointed  by 
a  testator,  the  Court  wUl  appoint 
the  Sfime  person  upon  his  person- 
al security.  Noel  v.  Gregory  and 
others.     Rolls,  218 

8  Where  receiver  is  upon  process, 
the  order  for  liberty  to  let  is 
conditional,    but    where    upon 


plead  insrs,    absolute.       Hopkins 
y.  Fitzgerald.     Rolls,  218 

REGISTERED    RESIDENCE. 

Vide  A.(tornev.   Goodrich  w.  Hiertj. 
K.  B.         '  201 

REGISTER'S  (FEES  ) 

Vide  Decree.     Ward   v.  Mills. 
Rolls,  211 


RE-HEARING. 

Apidicatioii  for  a  re-hearing  of  a 
cause,  which  had  been  before 
re-heard  ;  refused  (under  circum- 
stances^ with  costs.  An  Execu- 
tor obtains  an  assignment  of  a 
judo-ment  for  a  less  sum  than 
was  actually  due  upon  it,  and 
then  claims  to  be  allowed  the 
full  sum  out  of  theassests  of  his 
tes  ator,  Held — that  he  is  enti- 
tled to  no  more  than  he  actually 
paid.  Semble — where  the  plain- 
tifi's  costs  are,  by  mistake,  de- 
creed a  lien  upon  defendant's 
freehold  estate.  Court  will,  on 
mtjtion,  amend  the  decree  in 
that  resj)ect.  M'Namara  and 
others  V.  Church  and  others. 
Chancery,  1 

RELEASE 

To  action  for  false  imprisonment. 
Vide  M'Mahon  v.  O'Calla- 
shan.    C.  P.  116 


RENBVv^AL     OF    WRIT    OF 

HABERE. 
1   Motion   for  renewal  of  writ  of 

habere,  on  ground  that  it  had,  by 

aoe,   become   illegible — refused. 

Lord  Doneraile  v.  Ejector.    Ex. 

of  Pieas, 


(Report  on.) 
re  Cremorne, 


82 

Vide  Report.   In 
195 


REPORT. 

An  application  for  renewals,  in 
cases  of  infancy  of  the  landlord, 
under  the  statute  of  1st,  Wra. 
IV.  cap.  65,  sec.  22.  a  re  enact- 
ment of  1 1  Anne,  cap.  3.  Irish; 
it  is  a  standing  order  of  the  Court 
that,  after  the  return  of  the  re- 
port, the  Master,  or  guardian  of 
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the  infant,  shall  execute  the  ne- 
ces^ary  renewal,  every  report 
except  it  be  nisi,  confirms  itself 
after  reraaininj^  five  days  in  the 
office.  In  re  Cremo'ne,  a  minor. 
Rolls,  195 

RESIDENCE     OF      ATTOR- 
NEY. 
Vide  Attorney.  Goodrickev.  Hiery. 
K.  B.  201 

RE-DOCKETTING. 

Serable — that  a  re-docketting  of  a 
judgment  upwards  of  twenty 
years  old,  under  that  act,  9 
Geo.  cap.  35,  is  not  such  a 
proceeding  as  is  sufficient  to 
keep  the  judgment  alive,  and 
negat.ve   the  statutable  plea   of 

payment      Pearson    v. 

Law  Ex.  203 

RESPITE       OF       PUBLICA- 
TION. 
Under  act  2,  VVm.  IV.  cap.  33. 

Vide     Publication.       Lloyd    v. 

Lord  Trimleston.     Rolls,       159 

RENT  CHARGE. 

Vide  Demurrer.  Beard  \,  Foran. 
K.  B.  164 

RECOGNIZANCE. 

1  Vide  Surety,  21 

2  (Execution  of,  in  England.) 
Vide  Practice,  Ma  hon  v.  Daxvson 
Rolls,  4 

REVIVOR. 

1  Vide  Demurrer.  Lord  Lucan  v. 
Latouche.     Rolls,  J  69 

2  (Servi.e  of  Subpoena.)  Where 
a  defendant  appeared  to  the  ori- 
ginal bill,  and  alter  such  appear- 
ance the  suit  abated,  and  a  bill 
of  revivor  is  filed,  service  of 
subpoena  to  answer  the  bill  of 
revivor  will  be  substituted,  on 
the  solicitor  and  six  clerk  of  the 
defendant,  he  being  in  England, 
and  his  solicitor  withholding 
from  the  plaintiff  the  said  defend- 
ant's place  of  residence  there. 
Committee  of  Turner,  a  lunatic, 
V,  Kent  and  others.     Rolls,     86 


REVIVAL  (ROLLS  DECREE.) 

Vide  Appeal.  Lord  Longford  v. 
0''Reilly.    Chancery,  41 

2  (Of  Judgment.)  Vide  P/wmfi- 
treev. C.  Pleas,  116 

RULE  TO  DISCONTINUE. 

Vide  Discontinue.  Lessee  Corpo- 
ration  of  Dublin  v.  Scarlett.  K.  B. 

165 

SALE, 

1  Biddings  at.)  Vide  51 

2  Set  aside,  under  circumstances, 
purchaser  ordered  his  money, 
with  interest  and  costs  of  motion. 
Smith  V.  Irvine.      Rolls,  44 

3  (Under  Decree.)  A  -^  le  hal, 
under  a  decree  in  the  Master's 
office,  but  by  the  Master's  clerk, 
in  the  Master's  absence,  will  be 
set  aside  upon  that  ground  and 
plaintiff  decreed  to  pay  the 
purchaser's  costs ;  but  as  that 
defendant's  notice  did  not  found 
the  motion  to  set  aside  the  sale 
upon  that  ground — his  costs  re- 
fused.    Ellis  V  Molloy.  Rolls,  5 

SCIRE  FACIAS, 

1  (Plea  to  J  A  plea  to  scire  facias 
that  there  are  other  tenants  of 
thelandsnot  named  in  the  returns 
to  the  scirejacias,  must  be  verified 
by  affidavit.  Such  plea  cannot 
be  pleaded  along  with  a  plea  in 
bar.  Hevoson  v.  Heir  and  Terre- 
tenants  oiO'GrAAy.    K.  B.     175 

2  Service  of  the  scire  Jacias  upon 
the  land,  and  law  agent  of  the 
heir  at  law  of  the  cognizor,  al- 
lowed upon  an  affidavit,  on  be- 
lief that  the  heir  at  law  had  left 
the  country,  and  would  not 
return  for  many  years.  Brittain 
v.  Allingham.  Ex.  of  Pleas,  204 

SERVICE 

Of  Ejectment  for  non-payment  of 
rent — posting  of,  on  hall  d  or  or 
serving  gate-keeper  deem  'd 
good  Vide  Ejectment.  Martin 
V.    Ejector,  34 

2  Of  Ejectment,  refused  on  the 
grounds  of  not  sufficient  attenapt* 
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to       serve       personally,      vide 
Ejectment,  36 

3  Of  process,  under  2,  Wm.  IV 
cap.  33.  Houlditch  v.  Burton,. 
Slenton    and  others.     Rolls.  36 


SECURITY, 

Vide  Practice, 


SET  OFF. 

(Statute  of  Limitations. )  Action, 
by  a  book  keeper,  for  arrears  of 
his  yearly  salary.  Defendant 
pleaded  the  statute  of  limitations 
on  a  set  off,  and  gave  evidence 
of  payments  for  medicine,  &c. 
as  his  setoff :  entries,  in  defend- 
ant's books,  of  payments  to  the 
plaintiff,  were  also  produced, 
Held:  that  this  evidence  was  suf- 
ficient to  take  the  case  out  of  the 

.  statute  of  limitations.  Lough- 
Ian  V.  Cullen.     C.  P.  76 

4  Of  Subpoena.  Vide  Subpoena. 
Mahon  V.  Jackson.,  195 

5  Of  Subpoena.  Bill  of  revivor. 
Committee  of  Turner,  a  lunatic, 
v.   Kent  and  others.    Rolls,     86 

6  Of  Injunction  order,  Vide  In- 
junction. Whitneij  v.  Giles. 
Rolls,  130 

7  Of  Scire  Facias.      Vide    Scire 
.  .Facias.     Brittain  v.  Allingham. 

Ex.  of  Pleas,  204 

SECURITY  (TO  ABIDE  DE- 
CREE.) 

J  Vide  Practice.  M'Veagh  v. 
M'Caveragh.     Eq.  Ex.  202 

2  For  Costs.  Where  plaintiff, 
against  whom  a  rule  has  been 
obtained,  to  give  security  for 
costs,  has  become  a  resident 
within  the  jurisdiction,  and 
swears  tliat  he  will  so  continue, 
until  the  termination  of  the  suit, 
the  rule  will  be  discharged,  but 
the  plaintiff  must  pay  the  costs. 
ShaxK)  V.  Jackson.    Rolls.       131 

SHERIFF, 

1  (Trover  against.)  Vide^en?^?'.? 
v.  Watson.     K.  B.  72 

2  (Protection  of.)  Vide  practice. 
Greenham  v.  Star  and  another. 
Eq,  Ex.  149 


(Sub,)  Penalties  against,  under 
3  1 1  Anne,  Ir.  Vide  sub-Sheriff,  17 

STATUTE  OF  LIMITATIONS. 

1  Vide  Kirbey  and  another  v. 
Henricke,  58 

2  V^ide  Set  off,  Louhgnan  v.  Cullen. 

76 

3  Action  for  attorney's  bill  of 
costs.  Allen  and  Ware  v.  Bald- 
tvin.     Ex.  of  Pleas,  120 

SUBPOENA, 

(Service  of,)  on  bill  of  revivor. 
Vide  Committee  of  Turner  a 
lunatic,  v.  Kent  and  others.  Rolls 

86 

STOCK. 

Vide  Practice,  Scott  v.  Roche.    24 

SURETY. 

1  It  is  not  necessary  that  the  sure- 
ties of  a  receiver  should  be  seiz- 
ed of  real  estate.  Personal 
property  sufficient  to  cover  the 
amount  of  the  recognizance  is  all 
that  will  be  required.  E.  Ex.  79 

2  A  surety,  of  a  tenant,  under  the 
Court,  bound  by  recognizance, 
and  subsequently  discharged  as 
an  insolvent  debtor,  will  be  dis- 
charged out  of  custody,  if  arrest- 
ed upon  the  recognizajace.  Re- 
cognizance, of  this  kind,  not 
crown  debts,  within  the  excep- 
tion of  the  insolvent  act.  Ano- 
nimous,  Chancery.  121 


SUBLETTING  ACT. 

Troy  V.  Kirk.     K.  B. 


49 


D 


SUB-SHERIFF. 

Action  for  penalties  against  sub- 
sheriff,  under  statute  11,  Anne, 
Ir.  Defendant,  in  such  action, 
liable  for  penalties,  for  not  enter- 
ing into  recognizance;  though 
at  the  time  penalties  were  incur- 
red, it  was  the  uniform  practice 
to  enter  into  no  such  recogni- 
zance. Barrett  v.  Johnson;  E. 
Pleas,  17 

SUBPOENA  TO  APPEAR, 

I  (Amendment  of,)  under  2.  Wra. 
IV.  c,  33.     Vide  Practice,    25 
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2  To  appear,  (service  of.)  Vide 
practice,  21 

3  (Service  of.)  Where  a  defend- 
antresides  out  of  the  jurisdiction, 
and  a  conditional  order  has  been 
obtained  against  him  ;  service  of 
it  and  the  subpoena  to  perform 
or  show  cause  will  be  substi- 
tuted, but  the  affidavit  to  ground 
the  motion  must  state  in  what 
particular  place  abroad  the  de- 
fendant resides,  as  the  time  in 
the  order  varies  according  to  the 
distance.  Mahon  v.  Jackson. 
Rolls,  195 

SUBSTITUTION 

Of  service  of  ejectment.  Lessee  v. 
Casual  Ejector,  58 


TAXING    COSTS. 
Vide  Practice. 
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TAXATION  OF  COSTS. 

1  Vide  Practice.  Lessee  Sisson  v. 
Cassin.     K.  B.  174 

2  Of  Costs.  For  attendance  at 
Assizes.  Vide  MDonnell  v. 
Qiiin.     C.  Pleas,  119 


TESTATOR. 

Vide  Devise. 
Chancer)', 


Lawless   v.   Shaio. 
222 


TENANT  FOR  LIFE, 

(Conveyance  to  the  Crown  by.) 
Vide  Lessee  Lord  Templemore 
V.  the  Officers  of  Ordnance.  C.  P. 

73 

TENDER. 

Vide  Money.  Fercruson  \.  Broxvne. 
E.  Pleas,  123 

TITHE    COMPOSITION. 

(Demurrer.)  Tenant  in  possession, 
previous  to  the  tithe  composi- 
tion, under  written  agreement, 
for  a  lease,  at  a  certain  rent, 
after  the  composition  is  esta- 
blished in  the  parish,  takes  a 
lease  conformable  to  the  agree- 
ment, he  may  set  off  sums  paid 
for  the  tithe  composition  against 
the  rent.  Dixon  v.  Power.  Ex. 
of  Pleas.  156 

2  (Arrears  oi.)  A  ca  sa  allowed  to 


issue  for  an  arrear  of  tithes,  where 
a  Ji.  fa.  had  already  issued,  and 
a  seizure  of  cattle  thereunder; 
the  sheriff  being  unable  to  pro- 
cure buyers,  by  reason  of  the 
combination  against  tithes,  and 
having,  therefore,  let  the  cattle 
go  at  large;  Whitty  v.  Germain. 
Ex.  of  Pleas,  94 

TITLE. 

1  Vide  Practice.  Prendergast  v. 
Eyre.  Chancery,  125 

2  (Bad.)  Where  accounts  have 
been  taken,  and  a  sale  had  in  the 
cause,  in  the  absence  of  minoirs, 
who  ought  to  have  been  parties, 
and  a  report  of  bad  title,  upon 
that  ground,  is  made,  upon  the 
same  day  that  a  referrence  is 
made,  v  hether  it  were  for  the 
benefit  of  minors,  that  the  ac- 
count and  sale  should  stand,  by 
a  decree  in  a  supplemental  suit,  to 
which  the  minors  were  parties, 
and  which  reserved  further  di- 
rections. Held — that  the  pur- 
chaser should  be  discharged. 
Prendergast  v.  Eyre.  Rolls,  125 


TROVER 

(Against  Sheriff.) 
v.  Watson,  K.  B. 


Vide   Bennis 

72 


USURY. 

A  bill  given  for  a  usurious  consi- 
deration, and  warrant  of  attor- 
ney, afterwards  executed  as  se- 
curity for  the  amount,  judgment 
and  execution  thereon  will  be  set 
aside,  and  plaintiff  ordered  to 
declare  on  the  bill  Edwards  v. 
Lord Langford.    K.  B.  10 

VENUE. 

1  Where  cause  of  ad  ion  has  arisen 
in  several  counties,  the  venue 
will  be  retained  without  the 
usual  undertaking  to  give  mate- 
rial evidence  in  the  county  where 

the  venue  is   laid. v, 

Kelly.     K.  B.  202 

2  Motion  to  change  the  venue 
on  usual  affidavit  and  undertak- 
ing. Plaintiff's  affidavit,  in  re- 
ply,  stated,  that  the    principal 
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witnesses  resided  in  the  county 
where  venue  laid,  and  that 
he  was  too  poor  to  pay  their  ex- 
penses of  attending  elsewhere 
Richards  v.  Burke.  Ex.  of 
Pleas,  155 

3  The  venue  will  not  be  retained, 
without  the  usual  uuderstanding 
by  plaintiff,  to  g'ive  material  evi- 
dence in  the  county  where  the 
action  is  brouirht,  upon  a  consent 
entered  into  in  the  county  where 
venue  is  usually  laid,  it  having 
reference  to  matters  which 
might  have  occurred  in  the 
county  to  which  it  is  sought  to 
be  changed.  Dillon  v.  Persse. 
C.  Pleas,  115 

VIEWING 

Premises  by  jurors  in  absence  of 
defendant,  impropriety  of.  Vide 
Tyrrell  y  Briitow.    K.  B.        91 

WARD  OF  COURT. 

Vide  contempt.  In  re  Hachets 
minors,  185 

2  Where  a  contempt  has  been  com- 
mitted by  marrying  a  ward  of 
the  Court,  a  person  whose  ob- 
ject appears  to  have  been  the 
ward's  fortune,  will  not  be  al- 
lowed to  touch  any  part  of  it; 
the  whole  will  be  put  in  settlement; 
even  the  pouerofdisposal, which 
the  ward  would  have  otherwise 
had  will  be  curtailed  ;  though  a 
power  to  make  a  testamenta- 
ry disposition  of  a  part  upon  the 
husband  will,  perhaps,  be  given 
to  the  wife.  In  the  matter  of 
Haekets  minors.     Rolls  132 

WARRANT  OF  ATTORNEY. 

1  Upon  a  motion  to  enter  up  judg- 
ment upon  a  warrant  of  attorney- 
upward  s  of  ten  years  old  ;  the 
order  is  nisi.  Maiiland  v.  Wad- 
dell,     K.B.  91 

2  To  enter  up  judgment.  Bond 
payable  tocognuzee,  his  execu- 
tors or  administrators,  a  warrant 
of  attorney  to  enter  up  judg- 
ment for  the  penalty,  without 
saying  at  whose  suit.  Applica- 
tion to  enter  up  judgment,    at 


the   suit    of    the     executor    of 
coonuzee — refused.    Executor  of 
Belt  V.    l^oods  and  Auchenleck. 
Ex,  of  Pleas,  183 

3  Where  a  bond  is  conditioned  for 
the  payment  of  an  annuit}-,  and 
a  judgment  entered  upon  a 
warrant  of  attorney  as  a  security; 
if  the  annuity  be  not  paid,  it  is 
not  necessary  to  suggest  breach- 
es, but,  on  application  to  Court, 
liberty  will  be  given  to  issue  ex- 
ecution for  the  amount  of  the 
gale  due.  Ross  v.  Halpin. 
C.  Pleas,  205 

WASTELAND 

And  bog,  (a  commission  to  portion 
out.)     Vide  Commission.  Rolls, 

188 
WITNESS 

1  (  Examined  after  publication  pas- 
sf  d.)  A  witness  allowed  to  here- 
examined,  after  publication  pas- 
sed, without  prejudice  to  the  pro- 
ceedings already  had,  and  a  new 
commission  granted  for  that  pur- 
pose, in  a  case  where  the  origi- 
nal interrogatory  was  fully  and 
correctly  drawn,  but  the  exami- 
ner bad  omitted  to  obtain  the 
full  answer  of  the  witness. 
Semble — that  an  amendment 
will  be  allowed  to  any  stage  of 
a  cause.  Sivithivick  v.  Smith- 
vcick.  Equity  Ex.  181 

2  Residing  abroad,  commission  to 
examine.  Vide  Commission,  33 

3  (Absenting  himself  from  trial.) 
A  person  subpoenaed  as  a  wit- 
ness absenting  himself  from 
trial,  on  which  plaintiff  was,  in 
consequence,  non  suited  ;  or- 
dered to  pay  the  costs  of  the 
nonsuit,  plaintiff  undertaking  to 
bring  an  action,  but  no  attach, 
ment  under  the  circumstances- 
Tuite  V.  Macgillicuddy.  E.  of 
Pleas.  52 

WILL. 

Testator  dies,  the  father  of  the 
minors,  leaving  real  and  personal 
estate,  and  administration  with 
the  will  annexed,  is  granted  to 
his  widow.      A  bill  is  filed  for  a 
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receiver,  but  no  account  of  assets 
is  prayed  ;  administratrix  allow- 
ed on  her  petition,  and  undertak- 
ing to  account,  before  the  Mas- 
ter, and  pay  in  the  balance  to 
the  credit  of  the  cause,  and  naat- 
ter,  without  a  bill  filed  for  such 
9,ccount.     In  the  matter  of  Cos- 


tellos,    minors,    and   Cosfollo    v. 
Clarke.     Rolls,  222 


WORK  AND    LABOR. 

Action  for.     Vide  Action. 
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WRIT  OF  HABERE. 

(Motion  to  renew) — refused.  Ex. 
of  Pleas,  82 
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In  Hilary  Term,  3d  William  IV. 


CHANCERY. 

JANUARY    11th. 

M'Namara  and  others  V.  Church  and  others. 

Application.  Jor  a  Rehearing  of  a.  Cause,  which  had  been  before  reheard^ 
refused,  (under  circumstances)  with  Costs. 

An  Executor  obtains  an  Assignment  of  a  Judgment,  for  a  less  Sum  than 
was  actually  due  upon  it,  and  then  claims  to  be  allowed  the  ftdl  Sum  out 
of  the  Assets  of  his  Testator — held  that  he  is  ctititled  to  no  more  than  he 
actually  paid.  Semble — where  Plaintiff's  Costs,  ai'e,  by  mistake,  dc' 
creed  a  Lien  upon  Defendants  Freehold  Estate,  Court,  will,  on  Motion^ 
amend  the  Decree  in  that  respect. 

Mr.  Litton,  (K.  C.)  moved  for  a  rehearing  of  this  cause,  which  had 
been  heard  before  Lord  Manners,  and  reheard  by  the  present  Chancellor, 
whose  decision  agreed  with  that  of  Lord  Manners.  The  facts  of  the 
case,  as  appeared  upon  the  decision  of  the  motion,  were  these.  A  bill 
>vas  filed,  by  three  co-heiresses,  of  one  Bewly  Harris,  against  the  defend- 
ant Church  and  others,  stating,  that  Church  had  got  into  possession  of 
their  estate,  under  a  pretended  will  of  Bewly  Harris,  which  they  alleged 
to  be  a  forgery,  praying  that  the  lands  should  be  conveyed  to  them,  an 
injunction  to  restrain  Church  from  further  receiving  the  rents,  &c.,  an  ac- 
count of  the  rents,  issues  and  profits  already  received  by  him  out  of  the 
real  estate  of  Bewly  Harris,  and  also  an  account  of  the  personal  estate 
of  said  Harris,  which  had  come  into  his  hands,  pending  the  suit.  Church 
purchased,  from  two  of  the  co-heiresses,  their  respective  shares  and  inte- 
rests, and  a  supplemental  bill  was  filed,  admitting  Church's  right  to  two- 
thirds  of  the  real  estate,  and  praying  an  account  of  the  rents,  issues  and 
profits  of  the  remaining  one-third.  The  Master  made  his  report,  to  which 
there  were  several  exceptions,  but  the  fifth  and  sixth  exceptions,  only, 
were  considered  on  the  present  motion.  The  fifth  exception  related  to 
the  sum  due  on  foot  of  a  judgment,  called  Jackman's  judgment,  which 
had  been  assigned  to  Church,  as  executor  of  Bewly  Harris,  and  the  ex- 
ception was,  that  the  Master  had  reported  Church  to  be  entitled  to  credit 
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on  the  foot  of  that  judgment,  fur  no  more  than  the  sum  lie  actually  paid 
for  it,  instead  of  the  whole  sum  dile.  The  sixth  exception  was,  that  the 
Master  had  not  allowed  Church  the  costs  incurred  by  him  on  foot  of  this 
judgment.  The  fifth  exception  was  overruled  upon  the  hearing,  before 
Lord  Manners,  and  also  upon  the  re-hearing,  before  Lord  Plunket ;  but 
the  sixth  exception  was  allowed,  and  Church  declared  entitled  to  those 
costs.  The  decree,  as  it  stood,  gave  all  the  costs  against  the  defendant, 
Church,  and  declared  them  a  lien  upon  Church's  portion  of  the  estate. — ^ 
Mr.  Litton  now  moved  for  a  rehearing,  as  to  the  fifth  exception, 
and  also  as  to  the  amount  of  the  costs,  and  the  manner  in  which 
they  were  given  by  the  decree,  contending,  as  to  the  first  point,  that  the 
Court  had  decided  under  a  misapprehension  into  which  it  was  led  by  the 
Counsel  on  both  sides,  namely,  that  by  ruling  the  sixth  exception,  in 
Church's  favor,  the  fifth  exception  was  in  fact  overruled,  inasmuch  as  by 
declaring  Church  entitled  to  a  certain  sum  on  foot  of  the  judgment  in  its 
rule  on  the  sixth  exception,  the  Court  impliedly  decided  that  he  was  en- 
titled to  no  more.  With  respect  to  the  second  point,  as  to  the  costs,  that 
this  was  not  an  application  for  a  rehearing,  for  costs  only,  there  being  no 
objection  to  the  costs  generally,  but  only  to  the  amount,  and  that  they  are 
declared  a  lien  on  defendant's  freehold  estate:  that  the  Court  could  never 
have  intended  to  hare  given  more  than  one  third  of  the  plaintiffs'  costs,  in- 
asmuch as  Church  was  owner  of  the  shares  of  two  of  the  co  heiresses,  and, 
at  all  events,  that  costs,  a  mere  sitnple  contract  debt,  could  never  be  de- 
creed a  lien  upon  the  freehold  lands,  nor  was  it  before  the  Court  that  the 
costs  should  be  a  lien. 

Mr.  Serjeant  O'Loghlen,  (contra,)  The  Court  will  not  entertain  this 
application  for  a  rehearing  of  the  fifth  exception,  which  has  been  already 
heard  twice,  and  fully  considered,  with  respect  to  the  costs  Chui'ch  is  liable 
to  pay  them  out  of  his  estate.  Where  an  attorney  carries  on  a  suit,  on 
behalf  of  a  party,  he  has  a  lien  upon  the  estate,  to  the  amount  of  his 
costs:  here.  Church  purchases  two-thirds  of  the  estate  from  two  of  the 
co-heiresses,  and,  of  course,  takes  tliose  two-thirds  cum  onere,  he  cannot 
b*  in  a  better  situation  than  his  two  assignors,  and  plaintiff  would  have  a 
right  to  recover  against  them.  Where  a  tenant  in  common  has  received 
more  than  his  share  of  the  rents  and  profits,  his  co-tenants  have  a  lien  up- 
on the  lands,  in  preference  to  his  creditors ;  Church  therefore  could  not 
take  the  interest  of  the  two  co-heiresses  in  the  freehold,  without  being 
liab'e  to  two-thirds  of  the  costs,  as  the  expenditure  was  made,  in  the  pre- 
sent case,  for  the  benefit  of  the  co  lieiresses  estate,  to  two-thirds  of  which 
Church  subsequently  became  entitled. 

Lord  Chancellor.  Tliis  is  an  unusual  application,  a  rehearing  upon 
a  rehearing,  and  made  on  behalf  of  an  executor  or  trustee,  who  claims 
the  benefit,  on  foot  of  a  judgment,  not  of  what  he  actually  paid,  but 
the  entire  sum  due:  to  this  he  is  certainly  not  entitled.  TIim  ruling  of 
the  sixth  exception  in  his  favor  was  quite  consistent  witli  the  ruling 
the  fifth  exception  against  him.  There  was  something  <lne  to  him, 
inasmuch  as  he  was  entitled  to  tlie  consideration  paid  by  him  for  the  as- 
signment of  the  judgment,  and  therefore  it  was  right  that  he  should  have 
his  costs  upon  that,  but  beyond  this  the  Court  cannot  go  With  re'<pect 
to  the  costs,  the  Court  does  not  recollect  that  it  was  brought  before  it  that 
the  costs  should  be  declared  a  lien  on  defendant's  share  of  the  estate  — 
A  tenant  in  common,  or  solicitor,  may,  it  is  true,  have  such  a  lien,  not  so 
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a  party  under  sucli  circumstancss  as  in  the  present  case :  the  decree  is,  in 
this  respect,  erroneous,  and  the  Court  will,  therefore,  even  on  motion,  al- 
low a  party  to  amend  the  mistake ;  therefore  let  the  rehearing-,  as  to  the 
fifth  exception,  be  refused,  with  costs,  and  let  the  consideration  of  the 
question,  whether  these  costs  should  be  decreed  a  lien,  come  on  the  next 
motion  day,  when  Court  will  order  the  decree  to  be  rectified  in  this  res  = 
pect,  unless  cause  shewn  to  the  contrary(a). 

JAN.  19th 

On  this  day,  Mr.  Litton,  (K.  C.)  moved  the  Court,  on  notice,  to  amend 
the  notes  of  the  decree,  so  far  as  it  ordered  the  costs  to  be  a  lien,  on  the 
grounds  above  stated ;  and  also  that  Church  had  no  notice  of  the  minutes. . 

Lord  Chancellor.  Tcike  your  motion ;  but  as  your  notice  does  not 
state  that  you  icould  apply  for  costs,  I  cannot  gii^e  them  to  you — that  is, 
perhaps  the  reason  thai  they  have  not  come  in  to  oppose  you  to-day. 


JAN.  11th> 

In  the  Matter  of  Hacketts,  Minors. 

Notice  of  Motion,  which  ought  properly  to  he  made  before  Master  of  the 
Rolls,  discharged,  with  Costs,  on  that  ground ;  but  the  Party  who  op- 
posed the  3Iotion,  having  served  a  Counter  Notice  oj  his  intended  oppo- 
sition, andtJiathe  too  tvould  move,  before  tlte  Lord  Chancellor,  his  Casts 
tvere  refused,  and  both  Notices  discharged. 

Mr.  Stock  moved,  that  the  notice  of  motion  to  set  aside  Master  Goold's 
report  in  this  matter  should  be  discharged,  with  costs,  it  being-  a  motion 
which  ought  properly  to  be  made  before  his  Honor,  the  Master  of  tho 
Jlolls.  Lord  Chanoellor  discharged  the  notice,  and  was  about  to  give  the 
costs,  when  Mr.  Adair  stated  that  a  notice  had  been  served  by  Mr.  Stock's 
client  tliat  the  former  motion  would  be  opposed,  and  the  Chancellor  moved 
to  confirm  the  report  in  the  minor  matter.— The  Lord  Chancellor 
therefoi'e  discharged  both  notices,  without  costs. 

(ff)  A  rehearing,  upon  a  rehearing,  is  not  an  application  of  froqwent  occiirrenre  hut 
it  has  been  sometimes  allowed.  In  Soel  v.  Robinson,  1  fVr/j.  94,  the  cause  was  first 
heard  by  Lord  North  ;  then  three  times  by  Lord  Northington,  and  tlien  reheard  by  Lord 
J  fFries. — Bovey  w.  Smith,  2  Fern.  60,  84,  144,  was  twice  reheard.  So  in  Porter  v. 
Hubbart,  2  Chan.  R.  85 — 3  Chan.  R.  78— after  a  rehearing  by  Judge  Rainsford  for  Lord 
Keeper  Bridgeman;  and  afterwards  a  rehearing,  before  tlic  Lord  Keeper,  the  cause  was 
again  reheard  j  and  in  Parker  v.  Dee,  2  Ch.  Cus.  230,  the  Master  of  the  UoUs  had  re- 
heard the  cause,  and  then  there  was  an  appeal,  and  afterwards  a  reliearing  of  that  appeal. 
In  the  East  India  Company  v.  Boddam,  15  Ves.  421,  a  petition  of  reDearing,  after  ar» 
appeal  from  the  Rolls,  was  dismissed;  and  in  Fu.v  v.  Mackretli,  2  Cor,  158,  it  is  iield, 
that  an  appeal  from  the  Lords  to  the  Lord  Chancellor  cannot  be  reheard  With  respect 
to  costs,  no  rehearing  or  appeal  will  be  allowed  for  them,  wheie  they  are  the  only  grountt, 
NeictoH  V.  Bennett,  1  Bru,  Chan.  Cas,  J40,  ,S.  C  Dick.  Odk. 


4.  SELECT  CASES  AND  DECISIONS 

ROLLS. 

JAN.  16th. 

Mahon  v.  Dawson. 

PRACTICE. 

Receiver. — Practice^  as  to  execution  of  surety  s  recognizance,  where  surety 
.  resides  in  England. 

Mr-  Wouffe,  K.  C.  moved,  on  behalf  of  the  receiver  in  this  cause,  that 
as  his  sureties  resided  in  England,  their  recognizance  might  be  taken  be- 
fore a  Master  Extraordinary  of  this  Court,  in  that  country.  Counsel 
stated,  there  were  two  cases  on  the  subject,  and  mentioned  in  re  Lord 
Garysfort,  a  lunatic,  ruled  before  Lord  Manners. 

Master  OF  the  Rolls.  The  case  of  Longworths,  minors,  /'a^  declares 
the  practice  in  these  cases ;  and  the  order  was  made  therein,  after  very  full 
consideration  :  I  shall  therefore  give  you  an  order,  according  to  the  pre- 
cedent in  that  case.  There  must  be  an  affidavit,  stating,  that  the  pro- 
posed surety  has  lands,  tenements,  or  hereditaments  in  Ireland,  sufficient 
to  countervail  the  sum  in  which  he  is  bound  (a). 

•  (a)  The  case  of  Longworths,  Minors,  as  appears  from  the  Order,  the  substance 
of  which  is  here  subjoined,  was  this,  apph'cation  had  been  made,  that  the  recognizance  of 
two  persons,  resident  in  England,  might  be  taken  and  executed  there,  before  a  Master  or 
Commissioner  Extraordinary  of  this  Court.  Upon  this  an  Order  was  made  by  his 
Honor,  M.  II.,  on  25th  Sept.  1827 — that  those  two  persons  might  be  at  liberty  to  make 
proposals  to  the  Master  for  executing  and  acknowledging  a  recognizance  or  recognizances 
in  such  manner  as  would  bind  their  property  in  Ireland.  On  this  Order  the  Master  re- 
ported that  each  of  those  two  persons  should,  respectively,  execute  a  power  or  powers  of 
Attorney  to  their  Solicitor  empowering  him  to  execute  and  acknowledge  a  recognizance 
or  recognizances  to  bind  their  properties  in  Ireland  :  and  that  upon  executing  such  power 
to  enable  their  Solicitor,  for  them,  to  make  such  recognizance  before  the  Master,  and  on 
affidavit  or  affidavits  of  the  due  perfection  of  such  power,  made  by  the  subscribing  wit- 
ness thereto,  before  a  Commissioner  Extraordinary  of  this  Court  in  England,  and  on 
such  power  being  enrolled  prior  to  recognizmce  acknowledged,  that  then  the  said  recog- 
nizance so  signed  and  acknowledged  by  the  Solicitor  would  be  sufficieat  to  bind  their  real 
properties  in  Ireland.  That  affidavit  or  affidavits  should  be  sworn  by  those  two  persons, 
before  a  Commissioner  Extraordinary  of  the  Court  in  England,  that  they  were  eacb 
worth  the  sum  in  which  they  were  to  be  bound,  in  freehold  property  in  Ireland,  above 
just  debts  and  settlements,  and  that  they  would  not  do  any  acts  by  which  the  security  to 
be  given  in  the  matter  could  be  defeated,  or  in  any  manner  rendered  ipsecure,  prior  to 
filing  tlie  said  recognizance,  and  that  such  affidavit  should  be  enrolled  with  the  power  of 
attorney. — On  motion  to  confirm  this  report.  —  Master  of  the  Rolls.  Let  report  stand 
confirmed,  and  upon  the  power  of  attorney  being  executed  to  the  said  Tiiomas  Walshe, 
the  Solicitor,  by  the  said  Francis  liongworth  and  William  Longworth  to  be  verified  by 
affidavit  or  affidavits  pursuant  to  the  report,  and  upon  the  said  power  of  attorney  being 
lirst  enrolled,  and  upon  the  said  Francis  Longworth  and  William  Longworth  m  >king 
such  affidavit  or  affidavits  of  the  import,  and  containing  the  particulars  stated  in  the  re- 
port, anil  upon  the  same  being  first  enrolled,  thereupon  let  the  Master  be  at  liberty  to  ac- 
cept the  acknowledgment  of  the  recogniznnce  by  the  said  Thomas  Walshe,  as  the  Attor- 
ney, authorised  for  that  purpose,  of  the  said  Francis  Longv^orth  and  William  Longworth. 

Rolls  Court,  1 2th  October,  1827. 
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JAN.  18th. 

Ellis  v.  Mulloy. 

A  sale  had  under  a  decree,  in  the  Master  s  Office,  but  by  the  Mas'ers  Clerk, 
i?i  the  Master's  absence,  will  be  set  aside,  upon  that  ground,  and  plain- 
tiff decreed  to  pay  the  purchaser  s  costs  :  hxit,  as  defendant's  notice  did 
not  found  the  motion  to  set  aside  the  sale  upon  that  ground,  his  costs  re- 
fused, 

A  conditional  order  had  been  obtained  in  this  canse,  on  3d  December 
last,  to  confirm  the  sale  of  the  lands,  made  by  Master  Goold,  to  the  pur- 
chaser. Defendant  served  notice  of  motion  to  set  aside  the  above  or- 
der, and  that  a  new  valuation  might  be  made  of  the  lands  in  the  plead- 
ings mentioned,  previous  to  any  further  sale.  The  principal  facts,  as 
they  carae  out  upon  the  discussion  of  the  motion,  were  these — After  final 
decree,  the  Master,  pursuant  tliereto,  on  10th  November,  1828,  issued 
the  posting  for  a  sale  of  the  lands,  on  28th  of  .January,  1829:  by  order 
of  12th  of  December,  1828,  defendant  was  directed  to  furnish  a  rental, 
and  lodge  the  title-deeds;  and  on  15th  of  January,  1829,  a  conditional 
order,  for  attachment,  issued,  against  the  defendant,  for  not  furnishing 
the  rental.  In  consequence  of  the  rental  not  having  been  furnished,  the 
sale,  advertised  for  the  28th  of  .January,  was  adjourned  to  the  8th  of 
May  following ;  and  on  12th  of  March,  1829,  the  defendant  furnished  a 
rental,  and  from  that  rental,  it  appeared,  that  about  800  acres  were  in 
his  own  possession,  the  gross  amount  of  this  rental  being  1170  acres. — 
On  this  rental  the  lands  were  set  up  for  sale,  on  the  8th  of  May,  1829, 
and  a  Mr.  French  Avas  declared  the  purchaser,  at  a  sum  of  £8000:  but 
this  sale  was  set  aside,  and  the  purchaser  discharged,  on  a  report,  by  the 
Master,  that  a  good  title  could  not  be  made  out.  Thereupon,  by  order 
of  the  17th  March,  1830,  the  Master  was  directed  to  settle  a  rental  and 
proper  conditions  of  sale,  and  re-sell  the  lands ;  and  upon  this  order,  a 
sale  was  had,  on  the  17th  of  July,  1830,  and  the  lands  sold,  to  the  pre- 
sent purchaser,  for  £10,000.  It  appearing,  afterwards,  that  only  five- 
sixth  parts  of  the  lands  could  be  sold,  the  purchaser  obtained  an  order, 
on  13th  of  January,  to  discharge  him  from  his  purchase ;  and  thereupon, 
the  Master  was  directed  to  renew  the  rental  and  conditions  of  sale,  as 
settled  under  the  former  order,  of  March,  1830,  and  tliat  he  should  ap- 
prove of  a  proper  person  to  make  a  valuation  of  the  estate,  and  that  an 
amended  rental  and  new  conditions  of  sale  should  be  annexed  thereto. — 
By  an  order,  in  March,  1832,  Master  was  directed  to  report,  whether  it 
would  be  for  the  benefit  of  the  parties,  that  a  valuation  should  be  made, 
and,  if  so,  to  approve  of  a  proper  person  to  make  such  survey,  and  that 
plaintiff  might  proceed  to  have  the  survey  made.  A  Mr.  I^ongfield  was 
at  first  proposed,  to  the  Master,  as  a  proper  person  to  make  the  survey, 
but  the  Master  thought  his  terms  too  liigh,  and  a  Mr.  Neville  was  after- 
wards appointed,  who  made  a  survey  and  valuation.  The  lands  had  been, 
before  this,  survej'^ed  by  one  M'Carthy,  in  1825.  After  the  usual  sum- 
monses, on  which  defendant  did  not  attend,  Master,  on  4th  of  July  last, 
settled  a  new  rental  and  conditions  of  sale,  and,  after  the  usual  postings, 
the  five  undivided  sixth  parts  of  the  lands  were,  on  the  9th  day  of  Au- 
gust last,  set  up  and  sold,  by  and  before  the  Master's  clerk,  to  the  pre- 
sent purchaser,  for  the  sum  of  £9,000. 
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Mr.  Litton,  (K.  C.)  in  support  of  the  motion.  The  sale  here  is  made 
at  a  gross  undervalue,  and  on  the  9th  of  August,  the  worst  day  in  the 
year,  in  the  middle  of  the  long  vacation,  when  few  people  are  in  town, 
in  a  back  office,  before  the  clerk,  three  persons  only  present,  and  these 
parties  in  the  cause,  Mr.  French  and  the  purchaser's  a,nd  defendant's  soli- 
citors— property  worth  £1000  a-year,  and  set  at  £1260,  sold  for  a  sun* 
of  £9000  \  Neville's  sirrvey  incorrect — he  admits  himself  it  contains 
errors;  his  valuation  £400  a-year  less  thmi  M'Carthy's  survey  in  1825 — 
land'si,  if  re-sold,  would  produce  a  greater  sum.  The  defendant  has  laid 
out  £4000,  in  improvements,  and,  if  sale  allowed  to  stand,  purchaser  will 
Rave  £1260  a  year,  for  9000,  about  seven  years'  purchase,  which  will  leave 
a  deficiency,  for  which  French  and  Barton  may  look  to  defendant's  other 
property,  and  so  ruin  him.  We  will  allow  of  receiver  in  the  mean  time;, 
so  that  plaintiff  will  not  be  at  any  loss. 

Mr.  Warren,  (K.  C.)  with  whom  was  Mr.  Furlong,  for  the  plaintiff: 
The  sale  ought  to  be  confirmed,  as  the  defendant  makes  this  motion  for 
the  purposes  of  delay :  he  has  resorted  to  every  possible  contrivance,  to 
prevent  his  creditors  from  obtaining  their  rights :  he  is  called  on  to  fur- 
nish a  rental,  so  far  back  as  1828,  and  he  delays  doing  so,  until  the  order 
for  attachment  is  served ;  he  then  furnishes  a  renta},  and  states  that  he 
holds  800  acres  in  his  OAvn  possession,  but  he  does  not  state  what  they  are 
worth,  nor  furnish  any  means  of  ascertaining  their  value.  In  May,  18291, 
his  brother-in-law,  acting  in  collusion  \vith  defendant,  becomes  the  pur- 
chaser, but  does  not  complete  his  purchase,  until  it  is  forced  upon  him  : 
a  id  then  after  a  further  delay,  he  is,  for  want  of  a  good  title,  discharg- 
ed;  this  defect  of  title  arising  from  the  defendant  holding  back  the 
deeds.  Defendant  has  stated  but  the  bare  truth,  he  has  kept  back,  many 
circumstances.  Plaintiff  did  not  object  to  Longfield,  but  he  did  not  ap- 
prove of  him ;  Longfield's  survey  was  too  high ;  the  funds  are  scanty,  and 
will  be  deficient  about  £1000. 

[Master  of  the  Rolls.  You  are  making  a  case,  as  if  I  am  to  take 
the  present  valuation  as  the  correct  one.  Can  defendant  lodge  money  in 
i-Wrt,  to  cover  the  amount  of  the  expenses  of  a  new  survey  and  valua- 
tion?] 

Neville's  survey  is  correct — if  not,  plaintiff  had  notice  of  it,  for  Ne- 
ville ©ailed  on  him,  when  about  making  the  survey;  and  when  Neville's 
survey  was  completed,  the  summonses  were  duly  served  on  the  defend- 
ant, and  the  sale  had  in  August  last,  and  yet  defendant  waits  until  tlie 
month  of  December. 

TMaster  of  the  Rolls.  It  was  the  Master's  clerk  who  attended  this 
sale — he  has  no  authority  to  sell.] 

The  party  olyecting  to  the  sale  ought  to  state  his  objections. 

[Masteu  of  the  Rolls.  He  had  no  opportunity  to  do  so,  until  applsk 
cation  was  made,  that  the  conditional  order  to  confirm  the  sale  should 
be  made  absolute.  I  caimot  allow  a  practice  of  this  kind.  The 
Master  is  the  person  to  make  the  sale,  and  not  his  clerk,  who  has  other 
peculiar  duties  v£  his  own  to  perform.  The  cleik  has  his  duties,  the 
Master  also  has  his,  and  he  has  no  power  to  delegate.kis  authority.] 

The  practice  is  the  same  in  the  Exchequer — the  Master  declares  t\e 
purchaser,  and  the  biddings  only  are  before  the  clerk — They  say,  that 
many  persons  staid  away  from  the  sale,  but  do  not  name  any  person, 
O"  state  who  would  bid  more. 

[Mastek  of  Tiiii  Rolls.     Why  was  this  sold  as  a  Iktmnosa  hcreditas  f 
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The  average  amount  of  sales  is  from  25  to  22  years'  purchase.  Are  there 
any  peculiar  circumstances  that  account  for  this?] 

No  particular  circumstances  appear;  bat  that  it  is  a  portion  of  an  un- 
divided property:  it  was  sold  before  for  £8000:  Neville's  affidavit  states 
his  valuation  to  be  correct. 

[Master  of  the  Rolls,  This  valuation  is  good :  but  if  defendant 
■will  lodge  money  in  the  Court,  to  pay  the  expense  of  a  new  valuation,  I 
will  allow  it.     The  sale  must  be  set  aside.] 

Mr.  Blacker,  (K.  C)  and  Mr.  Ball,  (K.  C)  for  the  purchaser.  The 
sale  ought  to  be  confirmed,  being  at  a  fair  value :  Barton  bought  at 
£10,000,  and  would  not  hold  his  purchase — he  considered  he  had  not  a 
good  bargain.  As  to  the  sale  being  before  the  clerk,  most  of  the  let- 
tings  are  made  in  this  way. 

[^Attorney- General,  (for  defendant.)  The  objection  was  made,  at  the 
sale.] 

No  such  objection  as  this  was  made.  At  all  events  they  acquiesced,  and 
waived  all  objection,  on  this  ground ;  further,  the  purchaser  is  a  puisne 
incumbrancer,  and  there  is  no  receiver. 

Master  of  the  Rolls.  They  oifer  a  recBiver ;  and  defendant  must 
lodge  the  money  in  Court,  or  with  plaintiff's  attorney.  The  sale,  before 
the  Master's  clerk,  is  quite  incorrect,  and  cannot  be  aillowed.  The  clerk's 
duties  are  created  by  the  Chancery  Act,  which  first  made  him  an  officer 
of  the  Court.  The  Master  named  is  the  only  person  directed  and  em- 
powered by  the  decree,  to  sell.  According  to  the  case  in  SdVos.  jiim,.  (a) 
the  Master,  to  whom  the  reference  is  directed,  must  be  the  Master  to 
execute  the  reference.  In  this  country,  the  Master's  clerk  has  nothing 
whatever  to  do  with  a  sale,  though  the  case  is  different  ia  England.  Par- 
ties may,  it  is  true,  give  him  jurisdiction,  by  consent ;  but  the  Master 
only  can  legally  sell  under  the  decree,  which  directs  a  sale  and  an  account 
to  be  taken  by  him.  This  power  is  given  to  the  Master  alone,  by  the  de- 
cree, and  his  clerk  has  no  such  power,  his  authority  being  under  the  pro- 
visions of  the  Chancery  Act  (b).  The  lands  here  are  sold  by  a  person 
who  had  no  authority,  and  at  a  gross  under  value — 800  acres  valued  at  a 
cypher,  and  an  incumbrancer  the  pui-chaser;  and  I  have  heard  no  reason 
why  this  should  be  sold  as  a  damnosa  hereditas,  and  the  purchaser  of  a 
fee-simple  estate  get  \\  V  cent,  for  his  purchase^money.  My  opinion  is 
decidedly  against  any  jurisdiction  or  power  in  the  Master's  clerk  to  seli; 
I  therefore  cannot  countenance  this  sale,  en  the  9th  of  August,  by  the 
Master's  clerk,  in  the  absence  of  the  Master,  and  tlie  order  to  confirm  it 
cannot  be  allowed.  As  this  has  happened  through  the  blunder  of  the  plain- 
tiff he  must  pay  the  pui chaser's  costs,  but  the  defendant  cannot  get  his 
costs,  as  his  notice  is  iiicorrect. 

Sale  set  aside,  on  the  terms  of  defendant  handing  over  to  plaintiff ^s  so- 
licitor a  sum  sufficient  to  cover  the  expenses  of  a  new  valuation,  and  a 
new  valuation  and  rental  to  be  made,  a  receiver  appointed  in  the  mean 
time,  by  consent  of  defendant,  and  the  Accountant  General  directed  to 
draw,  in  favor  of  purchaser^  for  amount  of  purchaser's  promissory  ncte : 
plaintiff  to  pay  the  purchaser's  costs,  and  plaiutift"  and  defendant  to  [ay, 
each,  their  own  costs,  respectively. 

I'o)     Varkinson  v.  Ingram,  (I  J    1  Ceo.  4.  cap,  CI,  sec.  C7. 
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,     KING'S   BENCH. 

JAN,  12Trr. 

Wynne  v.  Kelly. 

Admission  hi/  Defendant  to  on  Agent  of  Plaintiff,  that  he  no  longer  dispided 
the  Plaintiff ' s  claim,  sufficient  cause  against  Rule  for  Judgment,  as  in 
case  of  a  Non-suit,  though  cause  at  issue  upioards  of  four  years — De- 
fendant's Answering  Affidavit  not  stating  that  he  still  disputed  the  ground 
of  action. 

In  this  case  a  rule  nisi  had  been  obtained,  in  last  Michaelmas  Term, 
to  enter  up  judgment,  as  in  case  of  a  non-suit.  The  action  had  been 
brought  by  the  plaintiff,  owner  of  the  Market  of  Sligo,  for  the  disturb- 
ance of  the  toll  of  his  market;  and  issue  had  been  joined  so  far  back  as 
the  year  182B. 

Mr.  Keatinge  now  shewed  cause.  This  application  is  made  merely  for 
the  purposes  of  costs.  The  affidavit  of  the  plaintiff's  attorney  fully  states 
the  reason  for  his  not  having  proceeded  to  trial.  He,  the  attorney,  had 
been  informed  by  a  letter,  from  Mr.  William  Christian,  an  agent  of  the 
plaintiff,  in  the  nianagement  of  the  tolls  of  this  market,  that  the  defend- 
ant, in  a  conversation,  with  him,  upon  the  subject  of  this  action,  had  dis- 
tinctly stated,  to  Christian,  that  he  no  longer  disputed  the  plaintiff's  right 
to  the  market  and  tolls.  After  such  a  communication  as  this,  was  plain- 
tiff to  go  on  with  the  action,  and  put  the  defendant  to  costs? 

Mr.  Macan,  in  support  of  the  rule.  This  rule  has  been  regularly  ob- 
tained, arid  ought  now  be  made  absolute :  the  only  cause  attempted  to  bo 
shewn,  is  grounded  upon  hearsay  evidence,  the  letter  of  a  third_  person, 
relative  to  an  alleged  conversation  with  the  defendant.  Why  did  not  Mr. 
Christian  make  an  affidavit  of  the  facts  ?  Defendant  still  disputes  the 
plaintiff's  right,  for  it  appears,  from  his  affidavit  in  answer,  that  he  has 
since  this  action  commenced,  been  served  with  several  writs  of  capias,  on 
the  subject  of  this  claim  for  tolls,  and  one  of  these  writs  was  served  so 
lately  as  last  August. 

Per  curiam.  Defendant's  affidavit  does  not  state  that  he  still  intends 
to  dispute  the  plaintiff's  right  to  the  tolls  which  are  the  subject  of  the 
])resent  action.  Sufficient  excuse  for  the  not  proceeding  to  trial  has  been 
liere  assigned,  at  least  sufficient  to  induce  the  Court  to  discharge  the  rule, 
upon  plaintiff's*  undertaking  to  go  to  trial  at  the  next  assizes  ;  and  why 
bind  the  plaintiff,  here,  to  an  undertaking,  to  try  a  cause,  which  it  appears 
will  not  be  defended  ? 

Cause  allowed,  but  without  costs. 

•  Tlie  Court,  on  shewing    cause,  will  cither  make  tljc  rule  absolute,  or  discharge  it, 
according  lo  circumbtaiues.— 2  TiUd,  809,  7lh  edit. 
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/AN.  14th. 

Grant  v.  Hunt. 

Judgm€7it  Roll  will  be  amended,  in  the  description  of  Cognuzor,  on  Affi-- 
davit  of  Identity  of  Person.,  and  that  on  search  made  in  all  Common 
Law  Courts  no  other  Judgment  appears  against  him. 

Mr.  Hunter  moved,  that  the  judgment  entered  upon  the  bond  and  war- 
rant of  the  defendant  in  this  caie  might  be  amended.  The  jndgmentwas 
confessed  in  the  year  1807,  and  the  cognizor  was  misdescribed  npon  the 
judgment  roll,  to  be  of  the  town  of  Drogheda,  instead  of  the  city  of 
Dublin.  There  had  been  several  assignments  of  the  judgment,  and  the 
application  was  made  to  satisfy  a  person  to  whom  it  M'as  about  to  be  again 
assigned.  The  cognizor  had  been  several  years  dead,  and  the  affidavit 
upon  which  the  application  was  grounded  was  made  by  the  son  of  the 
cognizor,  who  was  also  his  personal  representative.  It  stated  distinctly  the 
identity  of  the  person  described  on  the  judgment  i-oll  aa  of  the  town  of 
Drogheda,  and  also  that  there  existed  no  other  judgment  against  the  cog*, 
iiizor. 

Per  curiam.  On  production  to  the  Officer  of  an  affidavit,  stating,  that 
on  search  made  on  the  judgment  rolls  in  all  the  Courts,  no  other  judg- 
ment appears  against  the  cognizor,  let  the  entry  on  the  judgment  roll  be 
amended  in  the  particular  sought. 


SAME    DAY. 

Perry  v.  Moriarty. 

Pail,  before  a  Commissioner  in  the  Country,  on  the  terms  of  paying  Costs. 
The  Notice  served,  calling  on  Plaintiff  to  give  Security  for  Costs. 

Mr.  Thomas  Welshe  moved,  that  the  defendant  might  be  at  liberty  to 
give  bail  before  a  Commigsioner  in  the  countiy,  he  having  been  arrested 
in  Cork. 

Monaghan,  (contra.)  did  not  resist  the  application,  but  as  the  notice 
called  upon  the  plaintiff  to  give  security  for  costs,  and  as  this  part  of  the 
notice  Mas  not  relied  upon  at  the  bar,  the  motion  must  be  granted  on 
payment  of  costs. 

Motion  granted  accordingly,  but  on  payment  of  costs. 


JAN.  15th. 

Attorney-General  v.  Browne  and  Sheehak. 

Mr.  Holmes  moved,  to  set  aside  the  verdict  had  in  this  cause,  and  for  a 
new  trial.  The  Court  enquired  whether  the  defendants  were  in  Court, 
and  the  answer  being  that  they  were  not,  held,  that  motion  could  not  be 
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made,  in  their  absence,  as  in  cases  of  verdicts  upon  indictments.  Defend- 
ants were  afterwards  brought  into  Court,  when  the  application  was  again 
made  As  a  motion  in  arrest  of  judgment  was  also  intended  to  be  made, 
Court  enlarged  the  time  for  making  the  motion,  that  both  motions  might 
oome  on  at  the  same  time.^ 

•  That  no  application  of  this  descrlplion  can  he  made,  in  defendant's  absence,  was 
decided,  upon  argument,  in  this  Court,  in  last  Michaelmas  Term,  in  the  cane  of  Rex  v 
Scully  If  another — a  case  of  a  criminal  information,  in  which  the  anthori  ies  were  all 
considered.  Thie  rdle  is,  that  after  conviction,  the  defendants  must  be  present  in  Court 
when  a  motion  is  made  in  their  behalf,  either  in  arrest  of  Judgment  or  for  a  new  triaU 
Rex  \.  Spragg  If  his  Daughter,  2  Burr.  930  ;  1  Bla.  209.  Rex  v.  Teal  &  others,  II 
E.  R.  307.  Rex  v.  Askeic,  3  M.  fy  S.  2.  Rex  v.  Loid  Cochrane,  ibid.  A  defendant 
cannot  even  move  to  mitigate  a  fine,  unless  he  appears  in  person,  though  he  may  ba 
fined  in  his  absence.  3  Salk.  33.  The  reason  of  the  rule  appears  to  be,  that  the  ver- 
dict creates  such  a  presumption  of  guilt  that  the  party  cannot  move,  unless  actually 
present  in  Court.  Rex  v.  Spragg  (f  another,  ut  supra  ;  and  even  when  defendant  is 
in  actual  custody,  be  must  apply  for  a  habeas  corpus,  to  enable  him,  when  brought  up, 
lo  make  the  motion.  Ibid,  931.  The  rule,  however,  \'i  diJl'eient.  where  the  jury  find 
a  special  verdict,  by  which  they  bubmit  a  question  for  the  consideration  of  the  Court, 
or  where  an  indictaent  is  removed  to  King's  Bench,  by  certiorari,  which  is  in  thena« 
ture  of  a  special  verdict.  Rex  v.  Elizabeth  Nicholls,  2  Sir.  122T  ;  for  there  the  pre- 
snmption  0/  innocence  may  be  supposed  to  continue. 


IAN.  16th. 

Edwards  v.  Lord  Lakoford. 

A  bill,  given  for  an  usurious  consideration,  and  ivarrant  of  attorney,  af- 
terwards, executed  as  security  for  the  amount,  judgment  and  execution 
thereon  will  be  set  aside,  and  plaintiff  ordered  to  declare  upon  the  bilL 

This  was  a  motion  to  set  aside  a  judgment,  and  execution  issued 
thereon,  and  that  the  bill  of  exchange,  bond  and  warrant  of  attorney,  for 
confessing  judgment,  should  be  delivered  up  to  be  cancelled,  on  the 
ground  of  usury.  Mr.  Hannu  stated  the  fects,  from  the  affidavit.  Lord 
Langford,  being  in  London,  had  occasion  to  borrow  a  simi  of  £575,  and 
a  person  of  the  name  of  Hunter,  to  whom  his  Lordship  applied  for  the 
purpose,  undertook  to  negoeiate  the  loan,  upon  the  bond  and  warrant 
of  defendant.  Hunter  stated  that  he  had  not  the  money  himself,  but 
that  if  the  defendant  would  accept  a  bill  of  exchange  for  the  amount,  the 
plaintiff  would  discount  it :  with  this  the  defendant  complied,  and  the 
bill  was  accordingly  drawn  by  Hunter,  upon  the  defendant,  and  accepted 
hy  him.  Having  obtained  the  acceptance,  Hunter  subsequently  informs 
the  defendant  that  Edwards  would  not  give  more  upon  the  bill  than  £300, 
thus  exacting  no  less  a  simi  than  £275  for  the  discount :  the  defendant 
i«4  obliged  to  consent  to  this  usurious  demand,  and  afterwards  gives  his 
bond,  conditioned  for  tl»e  payment  of  the  full  amount,  with  warrant  of 
attorney  for  confessing  judgment :  judgment  is  entered  up,  and  execu- 
t  ion  issued  to  the  Sheriff  of  county  of  Meath,  and  actually  in  his  hands, 
8  ince  Monday  last,  but  no  levy  as  yet  made. 

The  Court,  on  these  facts,  made  the  following  order- 
Let  the  plaintiff  be  restrained  from  proceeding  on  the  judgment  and 
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^xeeution  in  this  cause,  the  defendant  serving  thii^  order  on  the  plaintiff:'* 
attorney  and  on  the  Sheriff  of  the  county  of  Meath,  and  let  plaintiff  de- 
clare upon  the  bill  mentioned  in  the  affidavit,  unless  cause,  &o.  (a) 

(a)  The  Conrt  will  set  aside  a  jadgmeat  fonpded  oa  aa  usarians  se^arity,  witboat 
compelling  the  defeodant  to  repay  the  principal  aud  iotere.^t.  Roberts  v.  Goff,  4  Bar. 
and  Aid.  92,  overruling — Hindle  v.  O'Brien,  1  Taunt.  413,  which  had  decided  that  an 
applicatioji  of  this  kind  was  to  (he  equitable  jorisdiction  of  the  Court. — 1  he  rate  of 
interest,  in  Ireland,  was  limited  to  leu  per  cent,  by  10  Car.  I.  sta.t.  2,  cap^  22,  Ir. — re- 
ditced  to  eight  per  cenf,  by  2  Anne,  cap.  Ifl,  Jr. — lo  seven  per  cent,  by  8  Geo,  I.  cap, 
13,  /r.— and  to  six  per  cent,  by  5  Geo.  II.  cap,  7  ;  the  last  statute  upon  the  subject.— 
By  6  Geo.  II,  cap.  7,  seo.  1,  it  is  enacted,  "  that  no  persoa  shall,  directly  or  indirect- 
ly, take,  for  loan  of  money  or  goods,  above  the  value  of  six  per  cent,  for  a  year's  for- 
bearance, and  so  after  that  rate,  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter 
time :  and  ail  bonds,  contracts  and  assurances,  for  paymejit  of  money  lent,  or  cove- 
naat  to  be  performed  for  (he  loan,  whereon  there  shall  be  taken  or  reserved,  above 
that  rate,  shall  be  n((erly  void/'  The  statute,  12  Anne,  cap.  16,  Enyl.,  contains  ana- 
logous provisions,  and  it  was  upon  the  construction  of  that  act,  the  Courl,  in  lioheri* 
T.  Goff,  held  the  instrument  void.  It  is  not  (as  Judge  Bailey  s'js,  in  that  case)  good 
In  law.  See,  also,  Marsh  v.  Martindale,  3  Bos,  ^  Ful.  15.1.  As  to  charges  udoa  (h? 
discQUBt  of  bills,  see  Auriol  r,  Thonuxst  2  T.  H,  32,  referred  to  ia  Marsh  v«  Martim- 
dale. 


JAN.  17th. 

Lessee  Mooney  v.  Mackey. 

Where  an  action  abates,  or  is  abandoned,  and  another  action  is  bro^tght,  and 
plaintiff's  attorney  changed,  plaintiff  will  not  be  restrained  front  prO' 
ceeding  Hill  the  costs  of  the  former  action  he  paid. 

Mr.  Deering,  (K.  C.)  with  \rhom  was  Mr.  Peebles,  on  behalf  of  Mr, 
Collins,  plaintiff's  former  attorney,  moved,  that  the  plaintiff  should  be 
restrained  from  further  proceedings  in  this  action,  until  he  should  have 
discharged  certain  costs,  claimed  by  his  said  attorney.  The  plaintiff, 
having  been  tenant  to  the  defendant's  father,  under  a  lease  for  three  lives, 
and  the  surviving  cestui  que  vie,  having  left  this  country  for  America,  had 
been  ejected  from  his  holding,  in  the  year  1824.  Plaintiff,  having  subse- 
quently received  a  letter  from  the  person  who  had  been  supposed  dead, 
brought  his  ejectment  against  the  fatlier  of  the  present  defendt^t,  in  the 
year  1826  ;  but  after  the  cause  was  at  issue  it  was  discovered  that  the 
lease  had  been  lost,  and  notice  of  trial  was  therefore  withdrawn.  In  the 
year  1 826,  a  new  ejectment,  between  the  same  parties,  laying  various  de- 
mises, had  been  brought,  which  action  had  been  abated  by  the  death  of 
the  defendant.  In  the  year  1830  the  present  ejectment  was  brouglit, 
against  the  heir  of  the  defendant  in  the  former  actions,  but  liad  not  been 
proceeded  in,  as  was  alleged  in  the  affidavit  made  in  support  of  the  mo- 
tion, in  consequence  of  a  daily  expectation  that  the  cestui  que  vie  would 
arrive  in  the  country.  In  all  the  proceedings,  hitherto,  Mr.  Collins  had 
been  the  attorney  employed.  A  notice,  to  change  the  attorney,  had  been 
served  upon  Mr.  Collins,  in  the  month  of  September  last ;  and  on  the 
twenty-ninth  November  a  notice  from  him,  cautioning  the  plaintiff  not  to, 
proceed,  had  been  served  upon  Mr.  Holmes,  the  present  attorney.  The 
motion  had  been  heard  by  Mr.  .Justice  Jebb,  in  Chamber,  during  the  la-;t 
yacatioHj  and  he  had  ordered  that  it  should  be  mov«;d  in  bu?ic,  plaintiff. 
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menn  time,  refraining  from  further  proceedings.  A  consent,  for  judg- 
ment, had  been  giren  by  the  defendant  in  the  present  action,  in  conse- 
quence of  the  return  of  the  cestui  que  vie.  The  object  of  the  present 
motion  was,  that  the  plaintiff  should  be  restrained  from  proceeding,  until 
the  costs,  not  only  of  the  present  action,  which  are  but  trifling,  but  of  the 
former  proceedings,  should  be  paid.  The  plaintiif,  being  aware  that  the 
life  in  the  lease  would  shortly  arrive,  and  that  the  defence  would  be,  in 
consequence,  abandoned,  had  changed  his  attorney,  merely  for  the  pur- 
pose of  defrauding  their  client.  His  conduct  had  been,  in  every  respect, 
meritorious.  One  of  the  former  actions  had  been  abandoned,  in  conse- 
quence of  an  event  over  which  he  had  no  control:  the  other  had  been 
abated  by  the  death  of  the  defendant.  Had  the  present  action  proceeded 
to  trial  their  client  could  not  have  been  obliged  to  deliver  up  the  plain- 
tiff's documents,  without  having  been  paid  his  demands  in  the  former  ac- 
tions. If  a  suit  be  abated,  in  Equity,  and  afterwards  revived,  and- the 
^torney  be  changed,  the  former  attorney  would  be  entitled  to  his  costs 
in  the  abated  suit.  They  relied  upon  the  case  of  Langley  v.  Staphtony 
JBarnes,  40,  and  the  rule  of  the  Court,  as  given  in  1  Batty  s  lie.,  570^- 
that  before  an  attorney  be  changed  his  bill  of  costs  must  be  paid ;  and  on 
a  case,  in  C.  P.,  before  Lord  Pluuket,  in  the  third  volume  of  T/ie  Law 
Recorder,  (a)  the  words  of  the  rule  were  "  bill  of  costs."  They 
also  cited  the  doctrine  as  laid  do%vn  in  Merrijield s  Law  of  Attorneys,  65. 

Mr.  luilton,  ('K.  C.)  contra.  Whatever  may  have  been  the  conduct  of 
Mr.  Collins,  in  respect  to  the  former  actions,  in  conducting  the  present  he 
has  been  very  remiss.  It  has,  by  his  own  shewing,  been  pending  since 
the  year  1830.  It  was  thi-ough  the  exertions,  and  at  the  expense  of  the 
present  attorney,  that  the  presence  of  the  witness,  so  necessary  to  the 
case,  has  been  procured.  In  Equity,  an  abated  suit,  is,  by  revivor,  conti- 
nued. The  former  actions,  in  this  case,  have  no  relation  to  the  present. 
Mr  Collins  has  his  action,  and  also  his  lien  on  the  documents  in  his  pos- 
session. 

Per  curiam.  The  words,  "  bill  of  costs,"  have  reference  only  to  an 
existing  action.  If,  after  the  former  action  had  abated,  the  plaintiff  had 
commenced  the  present  action,  by  another  attorney,  he  could  not  have 
been  resti'ained  from  proceeding  until  the  costs  of  the  former  had  been 
paid. 

Plaintiff  restrained  from  proceeding,  until  the  costs  ef  the  action  in 
■which  the  attorney  has  been  changed  he  paid. 

(a)     290. 


JAN.  17th. 

Lks&ee  Osborne  v.  Crotty. 

One,  of  several  undertenants,  who  had  tahen  defences,  not  at  liherty  to  fih 
a  second  declaration  in  ejectment,  and  enter  up  jtidgme7it  as  in  case  of  a 
nonsuit,  where  another  ejectment  had  been  brought  in  the  Exchequer,  and 
■motion  there  to  stay  p7'oceedings  in  (his  Court,  until  payment,  of  under- 
tenants costs,  refused. 

A  rule  nisi  had  been  obtained  in  this  cause,  that  a  person,  of  the  name 
of  Crotty,  who  had  taken  defeiice  to  this  ejectment,  should  be  at  liberty  to 
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file  a  second  declaration  in  ejectment,  and  enter  up  judgment  thereon,  as 
in  case  of  a  nonsuit- 
Mr.  F.  Moore,  (K.  C.)  with  whom  was  Mr  J.  Halchell,  shewed  cause. 
This  was  an  ejectment,  on  the  title,  brought  for  a  large  tract  of  land,  in 
the  county  of  Waterford,  as  of  Trinity  Term,  1830.  Defences  had  been 
taken,  in  the  names  of  three  principal  defendants,  by  Mr.  Corcoran,  at- 
torney, and  also  defences,  in  the  names  of  twenty-three  undertenants,  one  . 
of  whom  was  Crotty,  on  whose  behalf  the  rule  had  been  obtained.  Plain- 
tiff had  not  gone  further  than  the  service  of  the  ejectment,  and  no  conso- 
lidation rule  had  been  entered.  Lessor  of  the  plaintiff  subsequently 
brought  an  ejectment,  in  the  Court  ot  Exchequer,  in  last  Trinity  Term, 
to  which  like  defences  had  been  taken,  by  the  same  attorney ;  and  in  last 
Michaelmas  Term,  Crotty,  and  the  three  principal  defendants,  had  applied 
to  the  Court  of  Exchequer,  that  plaintiff  should  be  restrained  from  pro- 
ceeding upon  the  ejectment  in  that  Court,  until  the  costs  of  their  defences 
in  the  present  case  had  been  paid.  Upon  that  application,  the  Court  of 
Exchequer,  ruled,  that  plaintiffs  should  be  restrained  from  proceeding, 
until  payment  of  the  costs  of  the  three  principal  defendants,  only.  To 
take  defence,  in  the  names  of  all  these  undertenants,  is  a  vexatious  pro- 
ceeding, on  the  p9.rt  of  the  attorney,  and  has  been  resorted  to  for  the  pur- 
pose of  accumulating  costs  ;  he  is  the  agent  of  one  of  the  principal  de- 
fendants, and  receives  the  rents  of  the  lands,  and  has,  by  tliat  means,  in- 
fluenced these  tenants  to  take  defence.  This  is  an  ejectment,  on  the  title, 
and  wa«  therefore  of  necessity  served  upon  all  the  undertenants.  Eject- 
ment is  peculiarly  the  creature  of  the  Court,  and  this  application  being 
altogether  to  its  discretion,  it  will  never  interfere  in  favor  of  any  but  a 
meritorious  person.  Defendant  has  mistaken  liis  remedy.  His  applica- 
tion should  have  been  to  have  had  one  joint  judgment.  Allington  v. 
Vavasour  (a) — and  Price  v.  Foulkes  S^  others  (h) — and  that  a  judg- 
ment of  non  pros.  Judgment,  as  in  case  of  a  nonsuit,  which  is  given 
by  the  statute,  (c)  can  only  be  had  where  the  cause  is  at  issue.  The 
Court  of  Exchequer,  have,  in  fact,  decided  the  question  between  these 
parties. 

Mr.  Serjeant  O'Loghhn,  with  whom  was  Mr.  Fogartij,  (contra.)  Tlie 
title,  in  dispute  here,  has  already  been  tried  in  two  actions  of  ejectment, 
and  verdicts  had  for  the  defendants,  in  both.  Mr.  Corcoran's  affidavit  states 
that  he  was  advised,  by  Counsel,  to  take  defence  in  the  names  of  the  un- 
dertenants— that  they  had  good,  legal  defences ;  and  the  vexatious  pro- 
ceedings have  been  all  on  the  part  of  the  plaintiflF's  lessor,  who,  after  the 
question  had  been  twice  tried,  abandoned  the  action  in  this  Court,  and 
commences  a  similar  proceeding  in  the  Court  of  Exchequer.  Under  these 
circumstances  it  is  not  surprising  that  the  principal  defendants  should  have 
recourse  to  every  legal  expedient  to  defeat  their  possession.  Defences 
having  been  taken  here,  in  the  names  of  all  the  undertenants,  to  cover  tlie 
whole  of  the  lands,  the  case  does  not  differ,  in  principle,  from  one  in 
•which  defence  is  taken  by  a  single  tenant,  in  conjunction  with  his  land- 
lord;  and  if  Court  decide  against  the  defendant,  here,  it  will,  in  fact,  de- 
cide, that,  in  the  case  supposed,  the  single  tenant  would  not  be  entitled  to 
his  costs.     It  is  the  constant  practice  for  tenants  to  defend,  and  the  Court 

(fl)   2  Salk   -iS^  (h)  4  Burr.  2418. 

(c)  14  Geo.  2,  cap.  '7^  Eng  ;  CS  Geo.  3   cap.  3',  sec.  2,  Ir, 
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eon  fines  the  defence  of  eack  tenant  to  that  part  of  the  lands  in  hi*  pos^ 
session.  A  Court  cannot  compel  defendants  to  take  a  joint  defenoei.*^ 
Vandasau  v.  Moore,  (d)  Affidavit  of  defendants*  attorney  states,  th  at 
as  soon  a»  he  became  aware  that  a  joint  defence  would  be  soffioieafe,  Me 
served  a  consent,  to  consolidate  tte  d^ences^  [^Bvkton,  Justice.  Was 
Be  applied  to  hy  the  defendants,  or  not  ?]  He  informed  one  of  the 
principal  defendants  that  it  was  necessary  tenants  should  take  defbnoe<~> 
dlbfences  taken,  at  his  instance,  and  by  their  authority.  Before  the  sta-* 
tutej  26  Greo.  III.  cap.  31,  Jr.,  the  remedy  was  a  trial  by  proviso* — rthe 
remedy,  by  statute  and  by  common-law,  are  co-extensive— the  Co«Pt 
could  not  have  deprived  defendant  of  his  trial  by  proviso — the  only  case, 
in  which  judgment,  as  in  case  of  a  nonsuit,  is  refused,  is  where  plaintiff 
g'ives  some  sufficient  excuse  for  not  proceeding  to  trial ;  but  this  action 
is  confessedly  abandoned.  In  ejectment  the  cause  is  at  issue  as  sooa 
as  defence  is  taken,  fej  and  therefore  the  motion,  for  judgment,  as  in 
ease  of  a  nonsuit,  is  regular.  The  words  o£  the  statute  are  imperative 
upon  the  Court  to  give>  upon  the  application  of  the  defendants,  (f)  the. 
like  ju(%ment,  and  award  of  costs,  as  in  cases  df  nonsuit. 

Per  curiam.  Defendant,  indirectly,  seeks,  by  this  moti«n,  to  revise  the 
order  of  the  Court  of  Exchequer,  wiiich  has  already  adjudicated  upon 
the  question  of  costs. 

Cause  allowed,  without  costs. 

fc/>  9  Sim.  &  Ster.  KX9.  S.  C.  I  Russ,  441^472.        (f)  Saaitfei  &  Bat..  44. 
i^).  Sec  2. 

•  Ar  to(eia*!«,  bj  psovlao  i^ad  IttdgoaeBti,  aa  ia  c^e  of  a  nonsuit,  .?e?  2  Saund.^3(i^ 

a-'d.      '  ■ 


EQUITY   EXCHEQUER. 

j^N.  11th- 

O'Reilly  v.  Patterson. 

After  Replication  and  Rejoinder,  Cause  ean  not  he  set  down  for  hearing,  on 
Pleadings,  without  giving  the  Defendant  an  opportunity/  of  proving  his 
Answer,  if  lie  think  fit. 

This  ^as  a  motion  to  ^et  aside  the  order  for  hearing  In  this  cause,  loir 
irregitlarity. 

Mr.  Serjeant  Pennefather,  in  support  of  the  motion.  The  replieation 
here  was  filed  the  24th  of  November  last,  and  the  rejoinder  the  8th  of 
December ;  and  the  order  was,  to  set  down  the  cause  for  hearing,  this 
terras  on  pleadings.  Now,  where  issue  is  joined,  the  cause  cannot  be  set 
down,  without  giving  the  party  an  opportunity  to  examine  witnesses,  to 
prove  any  fact  that  may  be  necessary  for  his  defence ;  according  to  the 
practice  of  the  Court,  the  present  order  is  irregular.  Will  the  gentlemen 
«rn  the  opposite  side  consent  to  withdraw  their  replication  ? 

Mr.  G.  Bennett,  with  whem  was  Mr.  Cotton  Walker,  (i  antra.)     The 
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facts  are  tliBse — a  bill  of  revivor  is  filed  against  theSe  patties,  as  executors 
of  Francis  Patterson ;  and  the  only  claim  against  them  is,  as  to  any  assets 
of  testator  which  may  hare  come  to  their  hands.  They,  acting  in  col- 
lision with  one  Marcus  Patterson,  pat  in  an  answer,  stating  many  fact« 
vhich  are  quite  irrelavent,  as  to  the  aecount  against  them,  as  «x(Bcutors, 
but  which  tend  to  make  out  a  ease  for  tte  defendant,  Marcus  Pattiarsoji, 
as  to  whom  the  <;ause  was  before  regularly  at  hearing — [PiSNNEFATHKR, 
Baroa.  The  rule  of  the  Court  is  against  you.]  The  eauSe  has  been  s^ 
down  OH  pleadings,  and  the  answer  will  be  tJ&^i  as  true :  in  Grotvenc^ 
V.  Cartwright,  2,  Ch,  Cas.  21,  it  is  hekl,  that  if  plaintiff  reply  t»  an 
a«swer,and  without  rejoining  or  giving  rales  fer  publication,  kings  tlie 
cause  to  a  hearing,  the  answer  shall  be  taken  wholly  true,  as  if  t!iei«  ha4 
been  no  replication,  for  the  opportunity  which  defendant  had,  to  provie 
his  answer,  is  taken  from  him :  same  case  is  mientioned  in  \st  Turner^ 
Ch.  Ptac.  185,  €md  2  How.  Eq.  Ex,  475  (aj  hai  we  will  now  witlidraar 
our  replicatioB. 

Per  curiam.    No  rule  upon  the  motion,  plaiatifi^  consenting  to  e^ 
down  the  cause,  on  bill  and  answer. 

No  costt. 

'a)  Vide  Hampton  v.  Spencer,  2  Vern>  2e8-~l*gard  v.  Sheffield    2  Atiyh  377— 
Thurston  t.  Nutton,  3  P-  Wms.  257,  (n> 


EXCHEQUER    OF    PLEAS. 

JAN.  14th. 

MORAN  V.  EdWAKDS. 

In  Action  for  Work  and  Labour,  Plaintiff,  an  unqualified  person,  served 
a  bill  of  costs,  incurred  in  prosecuting  and  defending  suits,  but  proved 
other  services  in  these  suits,  not  exclusively  professional.  Uj^n  motioii 
to  set  aside  the  verdict  for  the  Plaintiff,  held,  that  Jury  having  been  di- 
rected to  leave  out  the  bill  (f  costs,  the  Verdict  found  independent  of  tkt 
hitt,  should  stand. 

This  was  an  action  of  assumpsit,  for  work  and  labor,  tried  before  Ba- 
ron Smtth,  at  the  Sittings  after  last  Michaelmas  Term  :  the  main  facts 
of  the  case,  as  broken  upon  the  argument  on  this  motion,  were  these-^^ 
A  young  girl,  \vho,  upon  the  death  of  her  father,  became  entitled  to  a 
small  landed  property,  of  about  £200  a-year,  had  been  carried  off,  by 
Iter  aunt  and  cousin,  from  interested  motives,  and  kept  for  some  timfe 
wilder  dur^s.  While  in  this  confinement,  she  contrived  to  make  her  case 
known  to  the  plaintiff,  who  by  his  exertions,  procured  her  liberation,  and 
WM  then  eniployed  by  her  in  the  recovery  of  her  property-^-accordingly, 
in  conjunction  with  the  attorney  retained,  he  acted  in  her  affairs,  J)«- 
fendant  aft^'Wards  married  the  girl.  The  plaintiff,  who  was  not  an  at- 
torney, still  continued  to  act  in  the  recovery  of  tlie  property— copied 
'deeds-'— examined  iind  took  down  the  evidence  of  witnesses,  and  wrote 
out  cases  for  the  opinion  of  Counsel.  Mr.  Eughes,  attorney  for  defead- 
ant,  proved,  on  the  trial,  that  plaintiff  took  down  depositions  of  Wit- 
nesses, and  admitted  that  he  had  certainly  performed  some  services,  and 
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with  zeal ;  but  also  proved,  that  a  sum  of  £65  had  been  paid  him,  and 
that,  in  his  opinion,  plaintiff  was  thereby  fully  compensated.  Two  bills 
of  costs  had  been  served  upon  the  defendant,  containing  the  usual 
charges  for  business  in  an  attorney's  bill;  but  the  bill  of  particulars  con- 
tained certain  items  which  were  not  exclusively  for  the  business  of  an 
attorney. 

Defendant's  Counsel  called  for  a  non-suit,  on  the  grounds  that  there 
was  no  evidence  of  personal  services,  and  that,  even  if  there  were,  plain- 
tiff was  not  entitled  to  maintain  the  action,  as  the  services  performed 
were  the  proper  business  of  an  attorney,  and  for  which  the  plaintiff  could 
not  legally  claim  any  compensation. 

The  learned  Judge  refused  to  nonsuit,  and  left  it  to  the  jury  to  say, 
whether  there  were  any  extra  services,  not  the  exclusive  business 
of  an  attorney — and  desired  them  to  leave  out  of  their  consideration 
the  charges  for  the  services  in  the  bills  of  costs,  being  contrary  to  Act 
of  Parliament,  as  costs  of  conducting  suits  could  legally  be  claimed  only 
by  an  attorney. 

After  a  verdict  for  the  plaintiff,  the  learned  Judge  put  this  question  to 
the  jury,  whether  they  founded  their  verdict  upon  the  bills  of  costs?  and 
the  jury  replied,  the  verdict  was  independent  of  the  bills. 

Mr.  M'Donagh  moved  to  set  aside  the  verdict,  and  enter  a  non-suit — 
plaintiff  was  not  an  attorney,  yet  he  «iued  for  costs  incurred  and  ex- 
pended in  the  conducting  of  several  suits  for  defendant,  both  at  law  and 
in  equity — he  acted  in  those  suits  in  the  names  of  attorneys — he  was 
himself  disqualified,  it  being  admitted  that  he  was  not  an  attorney,  and 
yet  his  ground  of  action  is  for  work  and  labour,  as  such  :  there  wasno  evi- 
dence of  personal  or  separate  services  at  all ;  even  if  there  had  been,  he 
is  not,  on  his  own  shewing,  a  meritorious  party,  as  he  claims  as  an  attor- 
ney, and  for  services  as  such  ;  verdict  was,  for  services  independent  of 
any  labour  in  the  conducting  of  suits,  yet  there  was  no  evidence  of  any 
extra  services. 

[Smith,  Baron.  Hughes,  the  defendant's  attorney,  proved  there  were 
some  services,  but  that  they  had  been  paid — the  question  was  for  the 
jury,  whether  such  payment  was  sufficient.] 

The  bill  of  particulars  states  the  services  to  be,  in  prosecuting  and  de- 
fending several  suits,  and  plaintiff's  own  letter  states  his  claim  to  be,  for 
law  and  equity  costs.  The  Act  of  Parliament  declares,  no  fees  shall  be 
recovered  by  an  unqualified  person,  for  any  business  done  as  an  attor  • 
ney. 

[Pennefather,  Baron.  A  nonprofessional  person  may  be  employed 
in  the  furtherance  of  a  suit ;  for  instance  a  surveyor,  in  making  maps  of 
the  survey  of  an  estate — a  person  making  out  pedigree. 

To  draw  a  distinction  between  professional  business,  and  business, 
whi<;h,  though  usually  professional,  may  yet  be  done  by  any  other  per- 
son, will  lead  to  a  fraud  upon  the  Acts  of  Parliament,     (a) 

'iilr.  JacksoriyCK.Q.)  with  whom  was  Mr.  Napier,  (contra.)  Verdict  ought 

fa)  Stamp  Act.  56  Geo.  Ill,  cap.  56- Sut.  7,  Geo.  II,  cap.  5,  sec.  5^Q  It.  stat. 
13  &  14  Stat.  Geo.  ill.  cap.  23,  sec.  8,  Ir. 
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to  stand,  PlaiiitifF  performed  several  services  for  defeudanf  which  were 
not  the  exclusive  business  of  an  attorney — he  was  employed  by  defend- 
ant's wife,  before  her  marriage,  and  exerted  himself  zealously  upon  her 
behalf,  in  bring-ing  her  case  forward;  after  the  marriage  he  is  equally 
active,  and  it  is  principally  through  his  means  that  defendant  has  obtained 
this  property  of  his  wife's.  This  action  is  for  work  done  as  a  mere  scribe 
or  scrivener,  and  not  as  an  attorney  ;  he  also  performed  material  services 
in  getting  witnesses  forward,  for  the  trial  of  an  ejectment,  and  taking 
do  vvn  their  depositions  Independant  of  the  bills  of  costs,  therje  was 
evidence  to  go  to  the  jury ;  and  the  learned  Judge  expressly  told  them  to 
reject  those  bills,  which  they  did.  Even  defendant's  attorney  admitted 
that  the  plaintiff  had  performed  many  services. 

Per  curiam.  There  appears  to  have  been  some  evidence  of  extra  ser- 
vices, and  the  question  was  left  to  the  jury,  who  were  desired,  by  the 
learned  Judge,  to  leflve  out  of  their  consideration  the  bills  of  costs:  they 
did  so;  and  however  impr(»per  the  conduct  of  the  plaintiff,  which  the 
Court  condemns,  the  verdict  ought  not  to  be  disturbed. 

jAX.  15th. 
Barrett  v.  Johxsox. 

Action  foi'  penalties  against  Sub-sheriff,  vnder  Stat,  of  II  Ann,  Ir. — /)e. 
ferdant  in  such  act/on  liable  for  penalties,  for  not  entering  into  recogni- 
ztince,  though  at  the  time  penalties  ivere  incurred,  it  loas  the  uniform 
2>ractice,  to  enter  into  no  such  recognizance. 

^fr.  Bennett,  (K.  C.)  moved,  that  certain  counts  should,  under  the 
circumstances,  be  struck  out  of  the  declaration  in  this  cause.  The  action 
was  brought  against  the  defendant,  who  had  been  frequently  Sub-sheriff 
of  the  county  of  Cork,  for  the  i-ecovery  of  penalties,  given  by  11  Ann^ 
cap  8 :  the  declaration  contained  fifty  counts,  some  being  for  penalties 
incurred  by  defendant  having  acted,  in  various  years,  without  having 
entered  into  the  recognizances,  required  by  the  Act  of  Parliament;  and 
others  for  penalties  incurred  by  defendant  having  served  the  office  of 
Sub-sheriff,  twice,  within  three  successive  years.  With  respect  to  the 
entering  into  recognizances,  it  had  been  the  usual  practice  in  this  coun- 
try, up  to  the  j'ear  1827,  for  the  Sub-sheriff  to  enter  into  no  such  i-e- 
cognizance.  In  that  year,  the  Court  made  an  order,  that  the  provisions 
of  the  act  should  be  strictly  complied  with.  Many  of  the  counts,  in  re- 
lation to  the  subject  of  the  recognizances  are  for  penalties  incurred  prior 
to  the  year  1827,  and  these  counts  should  be  struck  out. 

The  Court  refused  the  application,     (a) 

(a)  The  above  Statute,  lllh  Anne,  cap.  8,  sec.  1,  enact'*,  tliat  none  shall  be,  or  by 
himself,  or  any  other  person,  under,  or  in  trn^8t  for  him,  uct  as  tJader-S.'ieriff,  Sharitf's 
Clerk  or  County  Clerk,  who  in  three  years  before  acted  ia  aay  of  sail  oiRces  in  ihe 
same  county,  under  penalty  of  <£500,  and  to  be  disabled.  Penalty  ta  be  recovered  by 
action  in  one  of  Superior  Courts,  and  special  bail  required,  on  aiii  lavit,  <fec.  And  by  . 
sec.  3,  said  Otlicers  shall  each,  before  acting,  enter  into  iecoj;uiz,ance  in  £2D0,  aiii 
take  oath  before  a  Master,  that  he  has  not  taken  the  oilice  in  trust  for  any  o.ie  who  has 
acted  within  3  years,  and  will  execute  it  in  person,  and  thttt  all  fees  are  to  his  or 
High  Sheriff's  umc,  and  that  he  will  not  forbear  or  delay  execntioii  of  any  writ  or 
process,  for  reward  or  other  consideration ;  and  shall  not  act  before  he  has  eatered 
into  the  necessary  recognizance,  and  ktkeu  such  oath,  under  penalty  of  £.5t)(),  to  be 
recovered  as  aforesnid  ;  and  if  convicted  of  haviug  acted  as  such  officer,  within  5 
years,  liable  as  for  perjury. 
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JAX.  15th. 

PCRCELL    AND    CoMPAXV    V.    SllEEHAX    AND    GlYNX, 

Action  on  bill  of  exchange.  Defendants'  clerk  had  accepted  the  bill,  in  dc' 
fendants  name,  and  afterwards  authorised  an  Attorney  to  give  the  plea 
of  confession  in  this  action,  defendant  being  altogether  ignorant  of  the 
circumstances  till  execution  threatened  to  be  issued.  The  jnoceedings  set 
aside  upon  a  common  appearance  entered,  an  A.ttorney  authorised  by  the 
clerk,  only,  being  incompetent  to  give  a  plea  of  confession  for  defendant, 

Mr.  Jackson,  (K.  C.)  moved,  that  tlie  plea  of  confession  in  this  case, 
nnd  the  proceedings  had  thereon,  niiglit  be  set  aside.  It  appears,  from 
the  affidavit  of  the  defendant,  Sheehan,  wliich  is  corrohorated  in  all  ma- 
terial allegations  by  that  of  Glynn,  that  llie  defendants  had  been  joint 
proprietors  of  The  Dublin  Evening  Mail  rewspaper,  but  that  their  part- 
nership had  been  dissolved  on  the  second  of  December  last.  That  John- 
son and  Co.,  newspaper  agents,  had  had  an  unsettled  account  with  defend- 
ants, and  that  one  Joseph  Baxter,  a  clerk  in  the  defendants'  establishment 
had  accepted,  in  the  defendants'  names,  but  without  their  authority,  a  bill 
of  exchange,  drawn  by  Johnson  and  Co,  and  that  this  bill  had  been  in- 
•dorsed  to  the  plaintiifs.  This  Baxter  had,  without  their  authority  or  pri- 
vity, employed  an  attorney,  named Doran,  to  give  a  plea  of  confession  to 
an  action  commenced  on  that  bill  of  exchange  against  the  plaintiffs.  No 
capias  has  been  served  on  the  defendants,  wlio  never  heard  of  this  df- 
mand  until  November  last,  nor  of  the  filing  of  the  declaration,  on  foot  of 
it,  until  the  last  day  of  Michaelmas  Term.  Mr.  Staines,  the  attorney  for 
the  defendants  on  this  motion,  has  alwavs  been  their  attorney.  It  also 
aj)pears,  from  the  answering  affidavit  of  the  plaintiffs'  attorney,  that,  on 
jspeaking  to  Baxter,  relative  to  plaintiffs'  demand,  and  threatening  to  mark 
a  wi-it  against  the  defendants,  that  he,  Baxter,  had  said,  issue  a  capias^ 
and  1  will  give  you  a  plea  of  confession. 

Mr.  Litton,  (K.C.)  contra-T\\\»  bill  has  been  indorsed  to  the  plaintiffs,  for 
a  valuable  consideration:  they  have  a  regular  judgment,  and  it  appears, 
from  their  own  shewing,  that  the  defendants  have  been  aware  of  this  ac- 
tion since  November  last,  and  yet  have  made  no  application  to  the  Court 
until  the  day  before  that  on  which  the  stay  of  execution  will  expire. 
The  defendants  have  not  ventured  to  swear  that  the  amount  of  the  bill  is; 
not  justly  due  by  them  to  Johnson  and  Co.,  nor  that  Baxter  had  not  a  ge- 
neral authority  to,  accept  for  them.  Baxter  is  sworn  to  have  been  in  the 
defendants'  employment,  up  to  yesterday. 

Per  curiam.  Tlie  point,  for  our  consideration,  is,  not  whetl)er  Baxter 
liad,  or  had  not  authority  to  accept  for  the  defendants,  but  wliether  an 
attorney,  employed  by  him,  only,  could  give  a  plea  of  confession  to  this 
action. 

Proceedings  set  aside,  upon  entering  a  common  appearance. 
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JAN.  14th. 

Lessee  Bcry  and  Browne  and  W-ife  v.  Clhuan. 

0n  Trial  of  an  Ejectment  upon  Notice  to  quit,  one  of  Plaintiffs  Witnesses 
admitted  receipt  of  Rent,  from  Defeyidnnt,  subsequent  to  the  Notice — held. 
Judge  properly  left  to  the  .hiry  tj^uo  animo  the  Rent  was  received.  Where 
Verdict  for  Defendant,     New  Trial  granted,  on  payinetit  of  Costs. 

Ejectment  on  the  title,  for  preinises  in  the  connty  of  Mayo,  at  t^ie 
trial,  before  Mr  Justice  Burton,  at  the  last  assizes,  at  Castlebar,  it  ap- 
peared, that  the  lessors  of  the  Plaintiff  were  the  landloi'ds  of  the  premi- 
ses in  question,  and  that  Defendant  had  been  their  tenant,  and  paid  rent 
for  them.  A  notice  to  quit  had  been  served  on  defendant,  and  deniand 
of  possession  made.  On  cross-examination  of  the  plaintiff's  principal 
witness,  it  appeared,  that  subsequent  to  the  service  of  the  notice  to  quit, 
the  defendant  had  paid  rent  t()  the  agent  or  bailiff  of  the  lessors  of  tlie 
plaintiff,  but  this  payment,  the  witness  said,  was  for  an  arrear  of  rent,  ac- 
crued before  the  service  of  the  notice  to  quit.  On  the  part  of  defend- 
ant, an  old  deed  or  lease  was  produced,  for  a  term  alleged  t<>  be  still  sub- 
sisting: it  came  out  of  the  hands  of  the  lessors  or  the  plaintiff,  whose 
bailiff  liad  obtained  possession  of  it  from  an  uncle  of  defendant,  who  had 
no  title  to  the  premises,  and  was  so  defaced  and  mutilated  as  to  be  il- 
legible, in  the  part  specifying  the  term.  A  written  receipt,  for  rent, 
was  also  mentioned,  in  argument,  to  have  been  produced  at  the  trial, 
but  it  did  not  appear  on  the  learned  Judge's  notes.  For  the  defend- 
ant, it  was  insisted,  that  even  disclaiming  the  lease,  and  the  tei-m,  which 
might,  under  the  circumstances,  be  presumed  to  be  still  subsisting,  a  new, 
tenancy  was  created  by  the  receipt  of  rent,  subsequently  to  the  notice  to 
quit.  The  learned  Judge  left  the  question  to  the  jury,  whether,  upon 
the  evidence  of  the  witness,  Daly,  the  rent  received  was  for  an  arrear  ac- 
crued due  before  the  service  of  the  notice,  or  for  a  gale  subsequent ;  and 
the  jury  fouud  a  verdict  for  the  defendant.  A  rule  «m  had  been  obtained, 
for  setting  aside  the  verdict,  as  being  against  the  weight  of  evidence. 

Mr.  Fitzgibbon  now  shewed  cause.  This  verdict  is  sought  to  be  set 
aside,  on  tlie  ground  that  it  is  contrary  to  the  weight  of  evidence,  liji, 
answer  to  this,  in  the  first  place,  this  is  a  case  of  ejectment;  and,  second- 
ly, the  verdict  is  for  the  defendant*  Unless  in  cases  of  misdirection, 
or  improper  conduct  of  the  jury,  the  Court  will  rarely  interfere  to  disturd 
the  verdict,  in  cases  of  ejectments.  Ballard  v.  Dysart,  (a)  Clymer  v. 
Littler,  (b)  In  the  present  case  the  jury  disbelieved  the  witness,  as  to 
the  receipt  of  the  rent  being  on  foot  of  tlie  alleged  old  arrear,  but  be- 
lieved him  as  to  the  fact^of  the  receipt,  and  the  learned  Judge  left  the 
question  fairly  to  them,  quo  animo,  th«  rent  was  received,  and  to  findv ac- 
cordingly :  they  liave  found  for  defendant,  and  Court  will  not  now  set'the' 
verdict  aside.  In  cases  of  new  trials,  it  is  a  general  rule,  that,  in  a  hard 
action,  the  (Jourt  ought  not  to  interfere,  nor  unless  verdict  is  contrary  to 

*  A  ncwtrial,  however,  may  be  granted  in  ejectment  Goodtitle  Dem.  Alexander 
V.  Clayton,  4  Hur.  2224  ;  and  also  when?  verdict  has  been  found  for  defendant.  Burge 
V.  tallpicay,  7  Price,  67  7;  though  formerly  tlie  rule  was  diflerent,     2  Salk.  ^5-18. 

(a)     1st  Taunt.  286.  (bj     1st  Sir  NVm.  Blackst  547— 8. 
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equity.  Wilkhison  v.  Payne,  (c)  This  is  a  hard  action  upon  a  defend- 
ant, who  has  been  loi:g  in  possession,  and  made  valuable  improvements, 
end  has  always  paid  her  rent. 

Mr.  Edivd.  Wtn.  Scott,  (K.  C.)  with  whom  was  Mr.  W.  Burhe,  in  sup- 
port of  the  rule.  This  verdict  is  altogether  against  the  weight  of  evidenoe. 
Daly,  the  witness,  explained  the  circumstances  under  which  the  rent  was 
received,  and  there  was  nothing  in  his  character  or  demeanour  to  impeach 
his  ci'edit,  and  where,  in  such  case,  a  jury  disbelieve  the  witness,  the  Court 
will  grant  a  new  trial.  Davis  v.  Hardy,  (d)  No  written  receipt  was 
produced. 

Per  curiam.  We  are  unanimous  that  this  verdict  ought  to  be  set  aside. 
The  facts  have  been  fully  stated  in  the  argument,  on  both  sides,  and  are 
plain  enough.  This  was  an  ejectment  on  a  notice  to  quit,  and  two  wit- 
nesses only  were  examined.  The  first  witness,  Daly,  proved  the  tenure 
and  payment  of  rent,  and,  on  his  cross-examination,  admitted  the  receipt 
of  rent  subsequent  to  the  notice  to  quit,  but  explained  that  this  was  for 
an  arrear  due  prior  to  the  notice,  and  the  whole  case  turns  upon  this. 
A  jury  may  believe  one  part  of  a  witnesses  testimony  and  reject  another, 
bat  can  it  be  said  that  Daly  is  credible  as  to  the  receipt  of  the  rent,  and 
not  as  to  the  circumstances  under  whicli  it  was  received  ?  How  can  a 
jury  split  his  testimony  in  this  way?  No  written  receipt  was  produced, 
which  ought  to  have  been  done  if  in  defendant's  power.  All  circum- 
stances considered,  we  think  the  jury  acted  capriciously,  though  the  ques- 
tion was  left  very  properly  to  them  by  the  learned  Judge. 

Let  there  he  a  new  trial,  but  the  plaintiff  must  pay  the  costs. 

(f)     4T.   R.  469.  Crfy     6  Bar.  &  Cres.  231, 


JAN.   22d. 

On  this  day  Mr.  Fitzgibbon  applied  to  vary  the  order  obtained  in  this 
cause,  upon  the  former  day,  so  far  as  regarded  the  question  of  costs.. — 
The  words  of  the  order  were,  "  on  paying  the  costs  of  setting  the  ver- 
dict aside."  This  would  only  give  the  costs  of  the  motion,  and  defendant 
was  entitled  to  the  costs  of  the  trial. 

[Chief  Justice.  The  Court  intenJed  to  give  a  now  trial,  on  paying 
of  the  costs  of  the  trial,  but  not  the  costs  of  the  motion.] 

The  Court  allowed  the  new  trial,  upon  the  usual  terms,  whicli  gives  the 
costs  of  the  motion ;  and  there  are  several  authorities  to  shew,  that  where 
the  costs  of  the  trial  are  given,  the  costs  of  the  motion  are  also  given. 

Chief  Justice.  The  unanimous  feeling  of  the  Court  is,  that  the  costs 
of  the  trial  were  given,  and  not  the  costs  of  the  motion.  The  order  is 
sufiicient. 

Rule  absolute,  on  jHiyment  of  the  costs  of  the  trial.  No  costs  of  the 
moiion. 
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CHANCERY. 

JA>iPi  I  1th. 

ANONYMOUS. 

A  surety  of  a  tenant,  under  the  Court,  hound  by  recognizance,  and  subse- 
quently discharged  as  an  Insolvent  Debtor,  will  be  discharged,  out  of 
custody,  if  arrested  upon  the  recognizance.  Becognizances,  of  this  kind, 
not  Crown  Debts  within  t/ie  exception  of  the  Insolvent  Acts. 

In  this  case,  application  was  made,  on  behalf  of  a  Mr.  Benjamin  Ryan 
Warren,  that  he  should  be  discharged  fx'om  the  custody  of  the  Sheriff, 
under  the  following  circumstances — Mr.  Warren  had,  along  with  two  "■ 
other  persons,  become  surety  for  certain  tenants  under  the  Court,  and 
had  entered  into  the  usual  recognizance ;  he  afterwards  became  embar- 
rassed, and  was  finally  discharged  as  an  insolvent.  After  scire  facias,  on 
the  recognizance  and  judgment,  against  the  recognizors,  on  the  plea  of 
payment,  he  was  arrested  upon  a  levari,  issued  upon  that  judgment. 

Mr.  Serjeant  O Loghhn,  in  support  of  the  motion.  Mr.  Warren  is ' 
an  insolvent,  and  has  been  discharged  by  the  Insolvent  Court.;  as  such, 
he  is  not  to  be  imprisoned  or  detained  in  custody  upon  this  writ.  The 
Insolvent  Act  (a)  declares,  that  in  cases  where  a  person,  who  has  been 
discharged  as  an  insolvent,  shall  be  arrested,  it  shall  be  lawful  for  the 
Judge  of  the  Court,  out  of  which  the  process  shall  have  issued,  to  dis  ■ 
charge  such  person  from  custody.  The  present  proceeding,  .against  Mr.  "^ 
Warren,  is  instituted  by  the  receiver,  who  ineffectually  opposed  the  in- 
solvent's discharge,  in  the  Insolvent  Cocrt;  Mr.  Warren  is  now  entitled 
to  be  discharged  from  custody.  In  D'Arcy  v.  Broxon  (b)  the  defendant 
was  discharged  as  an  irjsolvent,  pending  the  action,  and  after  judgment 
and  exeeutioh  issued,  the  Court  set  them  aside. 

Mr;  John  Hatehell,  (contra.)  There  are  two  objections  to  this  motion 
. — -first,  that  the  demand  here  is  a  debt  to  the  Crown,  and,  as  such,  ex- 
cepted from  the  operation  of  the  net,  by  the  provisions  of  the  statute 
itself  (c) — and  secondly,  that  Warren,  after  he  had  pleaded  to  the  scire 
facias,  a  plea  of  payment  rejoined,  subsequently  to  his  discharge,  by  his 
ovk^n  attorney,  when  he  might  have  pleaded  his  discharge  as  an  insolvent, 
puis  darrein  continuance.  Tidd's  Practice  (d).  The  insolvent  has  here 
suffered  the  opportunity  which  he  had,  of  availing  himself  of  his  insol- 
vency, to  pfiss :  it  is  true  the  receiver  appeared  in  the  Insolvent  Court, 
but  this  debt  to  tlie  King  had  not  then  attached,  there  being  no  detainer 
upon  the  recognizance  at  the  time.  By  tlve  recognizance,  this  insolvent 
is  bound  to  the  King;  the  scire  facias  recites  the  fact  that  he  had  become 
so  bound;  and  after  judgment  upon  this  scire  facias,  the  writ,  called  the 
long  writ  of  levari,  issued  to  enforce  the  recognizance.  Another  of  the 
sureties  has  been  arrested,  under  the  like  ciicurastances,  and  has  applied 
to  the  Insolvent  Court  for  his  discharge,  but  the  Commissioner  would  not 

decide  this  question,  in  consequence  of  tlie  pendency  of  this  motion. 

As  the  insolvent  has  omitted  to  plead  his  dischai-ge,  puis  darrein  continu- 
ed)  Ist&  2(1   Geo    IV-  cap.  59.  soc.  34.  (h)  8  Price,  f07. 
(c)   1st  &  2d  Geo.  IV.cap.  59.  sec    48.  (,/j  page  84y. 
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ance,  he  is  now  too  late  to  obtain  atiy  benefit  fj-om  it,  by  the  intervention 
of  this  Court ;  or  if  this  point  be  against  me,  then,  as  the  debt  here  is 
due  to  the  Crown,  his  inaolvency  cannot  avail  him,  such  debts  being  ex- 
cepted by  the  ^Sth  section  (e)oi  the  statute. 

Lord  Chancellor.  The  Insolvent  Acts,  it  is  true,  do  not  extend  to 
the  Crown,  but  the  instrument  here,  though  in  form  a  recognizance  to 
the  Crown,  is  really  a  security  for  the  benefit  of  the  party,  but  as  to  the 
other  point,  what  answer  is  given  to  the  fact,  that  the  insolvent  has  let 
judgment  go  against  him,  on  the  plea  of  paymept,  when,  he  might  have 
pleaded  his  discharge,  puis  darrein  continuance  f 

The  case  was,  ^upon  Mr.  Se^eant  OLoghUris  jrequesl,)  allowed  to 
staijid  over,  until  the  next  motion  day. 

JAN.  19th. 

On  this  day,  the  matter  was  again  moved,  when  it  appeared,  that  the 
other  surety,  who  was  under  simQar  circumstance^,  had,  since  the  subject 
was  last  before  the  Court,  been  discharged  out  of  custody,  by  the  Insol- 
vent Court. 

Mr.  Serjeant  O'Loghlen,  after  stating  the  above  fact,  with  respect  to 
the  other  surety,  applied  for  Warren's  discharge.  Insolvent  is  clearly 
entitled  to  the  benefit  of  the  provisions  of  the  Act:  this  recognizance  is 
not  of  a  public  nature,  nor  a  debt  due  to  the  Crown,  Ex  parte  Usher  (fj 
is  an  authority  directly  in  point. 

Lord  Chancellor.     Take  an  order  for  his  discharge, 

{e)  By  this  section  it  is  enacted,  that  this  act  shall  not  extend  to  discharge  any  pri- 
•o'ner,  seeking  the  benefit  of  the  act,  with  respect  to  any  debts  due  to  his  Majesty,  or  his 
successors,  or  to  any  debt  or  penalty,  with  which  any  prisoner  shall  stand  charged,  at 
the  suit  of  the  Crown,  or  of  any  person,  for  any  offence  committed  against  any  Act  of 
I'arliament,  relative  to  his  Majesty's  revenues  of  customs,  excise,  or  stamps,  or  any 
other  branches  of  the  public  revenue;  or  at  the  suit  of  any  Sheriff,  or  other  public  offi- 
cer, upon  any  bail  bond,  entered  into  for  the  appearance  of  any  person  prosecuted  for 
any  offence  committed  against  any  Aot  of  Parliament,  relative  to  his  Majesty's  said 
revenues  of  customs,  excise,  or  stamps,  or  any  other  branches  of  the  public  revenue, 
unless  three  of  the  Lords  Commissioners  of  the  Treasury  shall  certify  under  their  hands 
their  consent  to  such  discharge.  It  would  seem  therefore  that  recognizances,  such  as  in 
she  present  case,  are  not  within  the  spirit  or  letter  of  this  section. 

(f)  let  Ball  &  Beat.  19&. 


JAN.  3  1st. 
PEACTICE— SERVING  SUBP(ENA  TO  APPEAR. 

Stewart  v.  Huddart  and  others. 

Appeal,  before  the  Lord  Chancellor. — Decision  in  the  Rolls  reversed. 

This  case  was  moved  be^ire  Sir  William  M'Mahon,  on  the  23d,  and 
now  came  before  the  Lord  Chaucellorj  on  an  appeal  from  his  Honor's  de- 
cision. 
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Mr.  Nelson^  for  the  appe^,  stated  the  contents  of  the  afiklavit,  and  the 
reasons  assigned  by  the  Master  of  the  Rolls  for  refusing  the  order.  As 
to  the  first  branch  of  the  motion,  his  Honor  is  not  satisfied  with  an  affida- 
vit that  defendant  resides  in  Bath :  he  requires  us  to  swear  to  the  part  Of 
jBath  in  which  he  resides.  This  excessive  strictness  is  most  inconvenient, 
audit  is  based  on  no  principle.  Provided  defendant  be  personally  served. 
It  can  matter  nothing  to  the  Court  whether  he  resides  in  the  eastern  or 
western  division  of  Bath.  If  indeed  it  were  sought  to  serve  him,  by  af- 
fixing the  suhpeefUt  to  his  hall  door,  reasons  might  be  imagined  for  asking 
where  his  house  was,  that  the  Court  might  be  assured  the  proper  door  was 
known ;  yet,  even  in  that  case,  that  would  be  no  necessity  for  such  rigor 
in  the  affidavit,  because  the  plaintiff  would,  of  course,  serve  the  suhpc&na 
correctly,  at  his  own  peril ;  but  here,  at  all  events,  we  only  want  an  order 
to  serve  defendant  personally.  In  the  Exchequer,  no  such  particularity 
is  observed — [A  gentleman,  in  Court,  mentioned  here,  that  he  had,  on  the 
second  day  of  this  Term,  obtained  a  similar  order  on  an  affidavit,  merely 
stating  that  the  defendant  resided  at  Chatham,  without  mentioning  the 
street  or  number.] — That  case  is  precisely  in  point.  Even  in  affidavits 
for  substituting  service  of  process,  in  the  Law  Courts,  such  an  objection 
never  was  taken  before — [Lord  Chancellor.  What  reason  did  the 
Master  of  the  Rolls  assign  for  requiring  you  to  state  the  part  of  Bath  ?J 
His  Honor  took  home  the  affidavit  to  read,  and  the  next  morning 
said,  that  the  affidavit  was  insufficient  in  not  specifying  the  part  of  Bath 
where  Huddart  resided,  and  dismissed  the  application,  sunimarUy. — [A 
Barrister  said,  he  had  heard  his  Honor,  in  discussing  a  similar  case,  assign, 
as  his  reason*  the  propriety  of  seeing  that  a  plaintiff  knew  the  precise 
place  where  a  defendant  might  be  found,  as  otherwise  the  wrong  person 
might  be  served.]— The  Court  cannot  be  affected  by  the  extent  of  a  plain- 
tiff's knowledge  touching  a  defendant's  residence :  he  must  serve  the  pro- 
per person  at  his  own  peril,  otherwise  our  proceedings,  as  against  him, 
will  be  a  mere  nullity.  As  to  the  second  branch  of  the  motion,  it  was  re- 
fused by  the  Master,  because  we  had  not  given  proper  notice  to  all  the  de- 
fendants who  had  appeared.  We  had,  in  point  of  fact,  given  notice,  but 
had  no  affidavit  of  the  fact,  and  the  case  was  not  entered  in  his  Honor's 
list ;  however,  to  avoid  difficulty,  we  have  now  served  a  pi-oper  notice. — ■ 
[Lord  Chancellor.  You  ought  to  move  this,  at  the  Rolls.] — This 
branch  of  the  motion  is  merely  ancillary  to  the  first,  and  is,  in  fact,  a  ne- 
cessary part  of  it.  The  Act  orders  us  to  serve,  with  ouv  subpoena,  a  copy 
of  the  prayer  of  our  bill ;  that  prayer  must  be  now  amended,  before  we 
can  act  on  the  first  branch  of  the  rule.  By  sending  us  to  the  Rolls,  with 
this  second  branch,  you  place  us  in  this  dilemma :  you  first  give  us  leave 
to  serve  a  copy  of  the  prayer  of  our  bill,  which  must,  of  course,  mean  our 
amended  bill;  and  then  you  send  us  to  another  Judge  to  decide  whether 
we  should  make  such  amendment. 

Lord  Chaxcellor.  Soon  after  this  Statute  was  passed,  an  application 
was  made,  under  it,  to  me,  in  vacation.  I  then  considered  it,  very  fully, 
and  I  agree  in  tlie  construction  put  on  it  at  the  Bar.  Personal  service  of 
the  defendant,  under  it,  is,  I  think,  the  proper  service ;  but  I  confess  I 
cannot  see  the  reason  of  his  Honor  requiring  the  plaintiff,  in  such  an  affi- 
davit as  this,  to  state  in  what  part  of  a  town  a  defendant  resides.  A  very 
proper  and  satisfactory  answer  has  been  given  at  the  Bar  to  tlse  cause  as- 
signed by  the  Master  of  the  Rolls  for  doing  so  ;  and  moreover,  if  a  de- 
fondant  should  remove  to  a  new  house,  between  the  date  of  the  order  and 
the  service  under  it,  where  woiUd  he  the  use  vf  the  extra  trouble  given 
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to  parties,  by  requiring  the  exact  spot  of  residence  to  be  stated  in  the  affi- 
davit ?  and  the  practice  of  the  Exchequer  agrees,  I  am  told,  with  this  opi- 
nion which  I  have  formed.  It  is  most  important  that  the  Equity  Courts 
should  agree  in  their  proceedings  under  this  statute  ;  and  I  think  the  Ex- 
chequer practice  the  most  reasonable.  As  to  the  second  branch  of  the 
motion,  I  agree,  for  the  reasons  mentioned  at  the  Bar,  that  it  is  pro- 
perly made  here.  Let  the  order  of  the  Rolls!  therefore  be  reversed,  and 
take  the  usual  rule. 

-     Motion  granted. 


ROLLS. 

JAN.  23r)    ' 

Scott  v.  Rothe. 

PRACTICE— STOCK. 

Where  transfers  ordered,  pursuant  to  report,  quotations  of  stock  to  be 
taken,  as  of  the  day  of  the  Master  s  report,  for  all  persons  reported  enti- 
tled to  charges  on  stock,  standing  to  the  credit  of  a  cause. 

Mr.  J.  Scott,  (K.  C.)  moved  on  behalf  of  a  creditor,  to  cancel  the 
quotations  of  stock  taken  in  this  cause,  and  to  have  a  new  quotation  made. 
The  Master  had  reported  certain  sums  due  to  different  persons,  which  wer^ 
to  be  paid  out  of  the  stock  standing  to  the  credit  of  the  cause.  The  quo- 
tations of  stock  had  been  taken  for  the  different  crediitors,  upon  different 
days,  at  various  prices,  thus  giving  some  of  the  creditors  an  advantage. 

The  Master  of  the  Rolls  held,  that  where  stock  was  directed  to  be 
transferred,  in  satisfaction  of  claims  under  a  report,  the  quotation  of  the 
price  of  stock  was  to  be  taken  as  of  the  day  of  the  report,  and  that  this 
ivas  the  price  at  which  all  the  transfers  should  be  made,  whether  made  im- 
mediately, or  after  even  a  considerable  time  had  elapsed  from  the  date  of 
the  report ;  observing,  tliat  it  had  been  so  decided  several  years  ago,  and 
that  he  could  point  out  the  case :  that  equality  was  equity :  that  it  waa 

the  great  object  of  the  Court to  make  ail  suitors  equal,  and  that   a 

different  course  of  practice  would  tend  to  gambling  and  stock -jobbing.' 
He  observed,  further,  that  the  quotation  should  be  at  the  fair  medium 
price  of  the  day,  and  that  the  notary  should  give  the  suitors  every  advan- 
tage that  they  usually  afford  to  their  private  customt-i's. 
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JAN.   23d. 

Stewart  v.  Huddart  and  others. 

PRACTICE.— AMENDMENT. 

In  the  Rolls,  an  affidavit  to  ground  an  order  xinder  the  recent  statute,  2 
Wm.  4,  c.  33,  for  serving  subpcena  to  appear,  tipon  a  defendant,  re- 
siding in  a  toton  in  England,  must  state  in  lohat  part  of  the  town  suck 
diefendant  resides.  Amendment,  without  prejudice  to  process,  loill  not  he 
allowed,  unless  notice  of  the  application  be  given  to  every  other  defend- 
ant who  ha$  appeared. 

Mr.  Neilson  moved  for  an  order  to  be  at  liberty  to  serve  subpcena  to 
appear,  and  a  copy  of  the  prayer  of  the  bill  in  this  cause,  under  2  Wm.  4, 
c.  33,  upon  a  defendant  resident  in  England  ;  also  to  amend  the  bill,  by 
stating  the  new  facts  rendered  necessary  in  consequence  of  such  service, 
ynthout  prejudice  to  process  for  non-appearance  against  another  defendant, 
Anna  Sophia  Stewart.  The  affidavit  of  plaintiff  's  solicitor,  on  whieh  the 
motion  was  grounded,  stated,  that  the  bill  was  filed,  to  foreclose  a  mortgage 
of  certain  premises  in  the  pleadings  mentioned :  that  Sir  S.  Huddart,  the 
person  now  sought  to  be  served,  was  assignee  to  a  puisne  mortgagee  of 
part  of  said  premises ;  that  as  such  it  was  material  to  have  him  before 
the  Court  in  the  present  cause :  that  said  Huddart,  at  the  time  of  plain- 
tiff's bill  being  filed,  resided  at  Bath,  in  England,  out  of  the  jurisdiction 
of  this  Court,  and  the  bill,  after  stating  this  fact,  prayed  process  against 
him  when  he  should  come  within  the  jurisdiction  ;  that  said  Huddart  MiU 
resided  at  Bath,  in  England,  and  that  defendant  was  advised  he  might 
now  serve  him,  under  the  recent  statute,  2  Wm.  4,  c.  33  :  defendant  there- 
fore prayed  the  necessary  order.  The  affidavit  then  added,  that  process, 
to  a  Serjeant,  had  gone  against  another  defendant,  Anna  Maria  Stewart, 
for  not  appearing  :  it  therefore  prayed  liberty  to  amend  the  bill,  by  stating 
the  order  for  service  upon  Huddart,  without  prejudice  to  said  process 
against  her. 

His  Honor  took  home  the  affidavit  to  read,  and,  on  the  following  morning, 
said  it  was  totally  insufficient  as  to  the  application  for  serving  Huddart, 
because  it  did  not  state  in  what  jiart  of  Bath  said  Huddart  resides.  As 
to  the  amendment,  without  prejudice  to  process,  that  must  be  moved  upoa 
jiotice,  and  the  case  entered  in  the  motion  list,  (a) 

3Iofion  refused. 

*Tlie  decision  on  the  first  part  of  this  motion  is  very  important.  The  Court  of  Exehe- 
quer  has  never  held  it  necessary,  under  the  recent  statute,  to  state  in  wliat  street  or  nuiu- 
()cr,  in  a  foreign  town,  any  defendant  resides.  —  As  to  the  second  branch  of  this  motion, 
&4;e    Raymond  v.  O'Delt,  1st  Hogan,  230,  S.  P. 
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KING'S  BENCH. 

JAN.  19th. 

Perry  v.  Tkosipson, 

Same  v.  Same. 

Where  notice  of  motion  misstates  the  name  of  tJt4  cause,  hut  the  drder  oh- 
tained  on  that  motion  is  correctly  entitled,  the  defect  of  notice  is  euved. 

A  rule  nisi,  to  consolidate  these  two  actions,  tad  been  obtained  by  the 
defendant,  on  the  last  day  of  last  Michaelmas  Term. 

Mr.  Jachs&n,  (K.  C.)  now  came  in  to  shew  eatis^  aitd  first  insisted 
that  the  order  was  irregular,  and  ought  to  be  set  aside,  on  the  ground  that 
the  notice  of  motion  upon  which  the  order  was  obtained  had  misstated  the 
defendant's  name.  It  appearing,  however,  that  the  order  itself  was 
rightly  entitled,  and  had  been  regularly  served,  the  Court  was  of  opinion 
Xhztt  the  defect  in  the  notice  was  thereby  cured. 

Mr.  Jackson  then  proceeded  to  shew  cause  against  the  rale.  It  ap- 
peared, from  the  affidavit  upon  which  the  order  had  been  obtained,  that 
the  plaintiflF  had  commenced  one  of  the  actions  in  the  Record  Court,  in 
Cork,  in  the  month  of  August  last,  to  recover  the  amount  due  on  defend- 
ant's bill  of  exchange,  which  had  fallen  due  the  fourth  of  July,  immedi- 
ately preceding,  and  that  this  action  had  been  removed,  by  certiorari,  into 
the  Court  of  King's  Bench.  It  also  appeared,  that,  in  the  month  of  No- 
vember last,  the  defendant  had  been  arrested  on  a  v/rit,  issued  out  of  this 
Court,  and  marked  for  the  amount  of  another  bill  of  exchange,  due  in  the 
month  of  May  last.  This  was  the  ground  of  the  second  action ;  and  be- 
cause both  causes  of  action  were  in  existence  in  August,  Defendant  seeks 
to  compel  the  plaintiff  to  consolidate  both  actions.  It  appears,  however, 
from  the  affidavit  of  Mr.  Bloomfield,  the  plaintiff's  attorney,  that  the  writ 
on  which  defendant  was  arrested,  in  November,  is  a  renewal  of  a  writ  ori- 
;giiially  issued  on  the  thirty  first  of  May,  previous  to  the  existence  of  the 
cause  of  action  on  which  proceedings  wei-e  taken  in  the  Court  below. 

•J EBB,  Justice.  Although  the  plaintiff  had  a  right  to  commence  a  second 
action,  in  a  different  Court  from  tliat  in  which  the  first  had  been  brought, 
still  there  can  be  no  objection  to  consolidate  the  two  actions,  on  payment 
of  the  plaintiff's  costs. 

Mr.  WouJfe,  (K.  C.)  The  Counsel  for  the  defendant  having  acceded  to 
t!ie  payment  of  the  costs  by  him, 

Per  curiam.  Cause  allmved,  plainti(]f  consenfuig  to  consolidate  both  ae- 
tio/is,  on  fhc  pai/went  of  the  costs  abeadij  incuned,  and  of  t^tc  motion, 
ici/hjiif  ptcjudici'  to  the  rules  to  plead,  alrea'lij  served. 
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JAN.  26th. 

Lessee  London  Society  v.  Trustees  op  Gwynne's  CKARmEs, 

PRACTICE— TAXING  COSTS. 

It  is  discretionary  with  the  officer  to  allow  for  three  or  more  counsel,  in  the 
taxation  of  costs  of  a  trial,  as  between  part?/  and  party.  Two  shillings  a 
sheet  to  be  allowed  for  copies  of  deeds,  for  each  counsel. 

In  this  case  application  had  been  made,  upon  a  former  day,  that  it  should 
be  referred  to  the  officer  to  review  his  taxation  of  costs,  between  party 
and  party  in  the  cause,  upon  the  ground  that  he  had  allowed  briefs  and  fees 
for  but  three  counsel  on  the  trial,  when  the  case  was  of  such  importance 
as  to  justify  the  allowance  of  the  brief  and  fee  for  a  fourth  Counsel ;  and 
also  that  he  had  allowed  only  one  shilling  a  sheet  for  the  copies  of  deeds 
and  documents  for  Counsel,  when  he  ought  to  have  alio  wed  at  the  rate  of 
two  shillings.  The  Court,  upon  conferring  with  the  officer,  having  inti- 
mated that  upon  a  search  made  upon  the  files  of  the  Court,  some  prece- 
dents might  be  found  of  the  course  of  practice  on  the  subject,  the  appli- 
cation stood  over  for  the  purpose. 

Mr.  Litton,  (K.  C.)  now  stated  to  the  Court,  that  Mr.  Colhoun,  plain- 
tiflF's  attorney,  had  made  a  seai-ch  among  the  taxed  costs,  which  are  placed 
upon  the  files  of  tlie  Court,  for  the  purpose  of  issuing  executions,  and  that 
he  had  found  two  bills  of  costs,  one  of  which  had  been  taxed  as  between 
party  and  party,  in  a  special  jury  case,  in  the  year  1811,  by  the 
Prothonotary,  Mr.  Hamilton,  who  had  allowed  briefs  and  fees  for  four 
Counsel;  and  the  other  taxed  by  Mr.  Heyland,  in  the  year  1819,  in  a 
common  jury  case,  in  which  four  briefs  and  feea  to  Counsel  thereon  were 
also  allowed. 

The  officer,  Mr.  R.  Heyland,  on  being  applied  to  by  the  Court,  stated, 
that  he  had,  as  he  had  been  directed  by  the  Court,  made  inquiry  from  Mr. 
Farran,  the  officer  of  the  Court  of  Exchequer,  as  to  the  former  practice  of 
that  Court  upon  the  subject,  and  that  Mr.  Farran  had  informed  him,  tliat, 
to  the  best  of  his  recollection,  the  practice  of  tlie  Court  of  Exchequer 
was  to  allow  no  more  than  three  Counsel  against  the  party.  As  to  the 
practice  of  this  Court,  Mr.  Heyland  stated,  that  he  had  always  considered 
it  a  matter  quite  discretionary  v>^ith  the  officer,  to  allow  for  three  or  for 
four  Counsel,  according  as  he  considered  the  case  of  difficulty  or  import- 
ance. That  he  had  inspected  the  bills  of  costs  mentioned  by  Mr.  Litton, 
and  that  upon  further  search  many  more  such  would  be  found. 

Per  curiam.  It  appears,  from  the  report  of  our  officer,  that  in  cases  of 
difficulty,  the  practice  has  been  in  this  Court  for  the  taxing  officers  to  al- 
low three  or  more  Counsel,  as  in  their  discretion  they  think  fit :  the  officer, 
here,  should  therefore  be  informed,  that  if,  in  his  discretion,  he  think  the 
present  case  to  be  one  which  would  warrant  him  in  allowing  another 
Counsel,  there  is  nothing  in  the  practice  of  the  Court  to  pi-event  his  doing 
so.  As  to  the  charge  of  tAvo  shillings  a  sheet  for  copies  of  deeds  and  do- 
cuments, either  to  be  annexed  to  or  accompany  the  briefs  for  Counsel,  the 
Court  is  of  opiuion  that  it  is  a  proper  charge.     Accuracy,  in  selecting,  co- 
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pying  and  comparing-  these  for  the  use  of  Counsel,  is  of  the  greatest  im- 
portance, and  it  may  be  more  material  that  Counsel  should  have  accurate 
copies  of  whatever  deeds  may  be  required,  than  that  any  other  part  of 
the  briefs  should  be  correct :  the  Court  therefore  thinks  that  this  part  of 
the  costs  should  go  back  to  the  officer,  in  order  to  review  his  taxation. 


JAN.  26th. 

Rex  v.  Archbishop  of  Dublin, 

A  mandamus  will  not  lie  to  compel  a  BisJiop  to  examine  or  ordain  a  candi- 
da.te  for  orders,  though  he  have  a  nomination  to  a  curacy  within  the 
diocese^ 

Mr.  Bennett,  (K.  C.)  with  whom  was  Mr.  Furlong,  applied  for  a  con- 
ditional order  for  a  mandamus,  to  be  directed  to  the  Archbishop  of  Dub- 
lin, commanding  him  to  examine  a  gentleman,  named  Hackett,  for  the  or- 
der of  deacon,  and  to  hold  an  ordination.  It  appeared,  from  the  affida- 
vits made  in  support  of  the  motion,  that  Mr.  Hackett  was  a  graduate  of 
the  University:  that  he  had  attended  the  usual  Divinity  lectures  and  ex- 
amination :  that  his  character  was  unimpeachable,  and  that  he  had  ob- 
tained the  requisite  nomination  to  a  curacy,  within  the  diocese.  The 
ground  of  the  Archbishop's  refusal  to  examine  and  ordain  Mr.  Hackett, 
stated  in  his  affidavit,  was  the  number  of  unemployed  clergymen  already 
in  the  diocese.  In  support  of  the  application,  it  was  contended,  that  a 
person  who  had  qualified  himself  for  ordination,  and  had  obtained  a  nomi- 
nation to  a  cure,  had  an  inchoate  right  to  be  examined  by  the  Bishop  of 
the  diocese,  and  if  found  qualified,  to  be  ordained.  That  the  language  of 
all  the  cases  went  to  this  extent — that  there  must  be  actual  unfitness  in 
the  party  to  justify  the  Bishop's  refusal,  wherever  there  exists  an  inchoate 
rio-ht ;  and  the  ca«e  of  Rex  v.  Archbishop  of  Canterbury,  (a)  was  relied 
upon,  in  which  a  conditional  order  for  a  mandamus,  to  license  a  clergyman 
to  a  lectureship,  was  discharged,  the  Bishop  stating  that  he  did  not  tliink 
the  applicant  a  fit  and  proper  person ;  as  also  the  case  of  Rex  v.  Bishop 
of  London,  (h)  and  the  definition  of  the  writ  of  mandamus,  in  Black- 
stone,  (c)  "  that  it  is  a  command,  issuing  in  the  King's  name,  from  the 
''  Court  of  King's  Bench,  and  directed  to  any  person,  corporation,  or  in- 
*'  ferior  Court  of  Judicature,  requiring  them  to  do  some  particular  thing, 
"  therein  specified,  which  appertains  to  their  office  and  duty."  It  'rt'as 
also  argued,  that  a  party  who  has  obtained  a  nomination  to  a  cure,  which 
is  technically  termed  a  title  to  orders,  has,  ex  vi  termini,  (if  the  expres- 
sion mean  any  thing)  a  right  to  ordination,  if,  in  other  respects,  duly  qua- 
lified, and  that  it  was  a  capricious  exercise  of  the  Bishop's  authority  to 
refuse  examination,  on  grounds  so  vague  as  were,  in  the  present  case,  put 
forward,  to  a  person,  who,  in  addition  to  the  time  necessarily  consumed 
in  a  colleg'ate  education,  had,  in  consequence  of  a  i-egulation  peculiar  to 
the  Irish  Bishops,  devoted  two  yeais  to  the  study  of  Divinity.  That  in 
the  case  of  an  application  to  the  Bene! leis,  to  admit  a  gentleman  as;  a  Bar- 
rister, or  to  the  College  of  Surgeons,  for  an  examination,  it  ccujld  not  be, 
in  either  case,  a  satisfactory  answer,  that  the  profession  was  already  too 

rrt;   l.'J  East,.  117 -159.  r/OlWils.  II. 
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full,  and  the  Court  would,  in  such  cases,  interfere. 

Per  curiam.  This  is  an  application  for  a  mandamus,  not  merely  to  ex- 
amine, but  to  ordain.  The  reason  alleged  by  the  Archbishop  for  his  re- 
fusal, (though  in  the  opinion  of  the  Court  he  needed  not  have  given  any) 
that  there  already  a  number  of  unemployed  clergymen  in  his  diocese,  is 
fully  sufficient.  It  is  laid  down  by  a  commentator,  of  high  authority,  that 
it  is  the  duty  of  the  Bishop  to  see  that  there  be  not  a  number  of  unem- 
ployed clergymen  in  his  diocese.  The  words  of  Bishop  Gibson,  in  re- 
marking upon  this  subject,  are — "  the  scandals  and  inconveniencies,  of 
'*  many  kinds,  which  accrue  to  the  Church,  by  multiplying  the  number  of 
"  clergymen  so  far  beyond  the  number  of  benefices,  and  that  chiefly  by 
"  means  of  the  titles  we  are  now  considering,  seem  to  deserve  considera- 
"  tion,  and  to  call  for  a  speedy  and  eifectual  remedy."  (f?)  A  clergy- 
man is  not  to  wander  about  wheresoever  his  inclination  may  lead  him,  but 
should  remain  fixed,  under  the  control  of  a  Diocesan.  Upon  looking  into 
the  authorities,  it  will  be  found  to  be  discretionary  with  tlie  Bishop,  Avhe- 
ther  he  will  hold  an  ordination  or  not,  and  this  being  conceded,  it  follows 
that  it  is  a  matter  of  discretion  whether  he  will  ordain  an  individual.  It 
has  been  urged  that  the  party  who  here  makes  the  application,  has  all  the 
requisitesrequired  by  the  Canon,  (e)  Bishop  Gibson  (f)  inclines  to  think 
that  stipendiary  or  temporary  cures  are  not  the  cures  required  by  the 
Canon :  however,  temporary  cures  are  those  to  which  nomination  is  re- 
quired by  Bishops,  and  on  which  they  oi-dain.  It  has  also  been  urged, 
that  considerable  hardship  will  result  to  those,  wlio,  having,  by  the  requi- 
site course  of  study,  fitted  themselves  for  ordination,  may  be  debarred 
from  it.  To  this,  it  may  be  answered,  that  the  applicant,  hero,  is  not  final- 
ly debarred  from  admission  to  orders  :  he  may  find  another  Bishop  to  or- 
dain him  The  Court  sees  no  analogy  between  this  case  and  those  to 
which  it  has  been  likened,  in  argument.  In  the  medical  and  legal  profes- 
sions, there  is  no  person  bound  to  regulate  the  conduct  of  the  members, 
or  to  provide  for  their  maintenance. 

Conditional  order  refused, 

(d)  Gibson   Codex   tit.  G,  cap.  o.  p    1  II. 

(■  )  35  of  En?.  (Janons  of  1603  — 3 J  of  Irish  Canons  of  1G31. 
{/)   Gib.  Codex  ut  supra. 


COMMON   PLEAS. 
PRACTICE. 

JAN.   17th. 
Tlrxer  v.  Mills. 


Plainti(f  commences  an  action,  in  ivhich  he  is  irregular,  and  enters  a  rnh 
to  discontinue,  upon  payment  of  costs  :  before  defendant's  costs  taxed  or 
paid  he  commences  another  action,  against  the  same  defendant,  and  re- 
fuses tender  of  the  balance  of  his  demand,  and  taxed  costs.  Proceed- 
ings set  aside,  as  irrcgidar,  with  costs. 

The  plaintiff  in  this  cause  had  commenced  two  former  actions,   for  the 
same  demand,  against  the  defendant,  who  is  an  officer,  but  not  an  attorney 
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of  tlie  Court ;  the  first,  an  actiori  in  the  Court  of  King's  Beneh,  to  wliich 
(lefondaiit  appeared  in  his  own  person,  and  pleaded  his  privilege,  in  abate- 
ment. While  this  action,  in  the  King's  Bench,  was  pending,  the  second 
action  was  commenced  in  this  Court,  to  wliich  defendant  also  pleaded,  in 
abatement,  the  pendency  of  the  suit  in  King's  Bench.  On  I5th  Novem- 
ber, 1832,  doticeof  the  declaration,  in  the  present  action,  was  served  up- 
on defendant,  and  on  the  same  day  rules  were  entered  in  the  King's  Bench 
and  Common  Pleas,  respectively,  for  liberty  for  plaintiff  to  discontinue 
the  two  former  actions,  upon  payment  of  costs.  Defendant  then  served 
his  bills  of  costs,  in  these  two  actions,  upon  the  plaintiff's  attorney;  cau- 
tioned him  not  to  proceed  in  the  present  action,  until  the  costs  in  the  two 
former  were  ascertained  and  paid,  and  called  upon  him  to  vacate  the  rules 
to  plead  in  the  present  action,  aud  as  soon  as  he  paid  the  costs  to  give  the 
rules  de  novo.  After  this,  defendant  served  plaintiff's  attorney  with  no« 
ticc  to  attend,  before  the  proper  officer,  to  tax  the  costs,  and  thereupon, 
a  person  having  attended,  on  behalf  of  the  plaintiff's  attorney,  the  costs 
were  taxed,  ]3efendant,  after  judicial  rule  had  been  served  upon  him, 
tendei-ed  the  balance  between  the  amount  of  the  taxed  costs  and  the  plain- 
tiff's demand  in  the  present  action,  to  the  plaintiff's  attorney,  which  here- 
fused  to  accept. 

Mr.  Bennett,  (K.  C)  after  fully  stating  tlie  above  facts,  moved,  pursuant 
to  the  notice,  to  set  aside  the  declaration,  and  all  subsequent  proceedings, 
for  irregijlarity,  or  that  phiintiff  might  be  restrained  from  proceeding, 
until  he  paid  the  taxed  costs  of  the  two  former  actions,  and  for  the  costs 
of  this  motion.  The  declaration  in  this  cause  is  irregular — notice  of  de- 
claration, filed,  is  served  the  fifteenth  of  November,  and  on  the  same  day, 
and  not  before,  the  rules  to  discontinue  the  former  actions  are  entered,  so 
that  there  are  two  actions,  in  the  same  Court,  at  the  same  time,  for  one 
and  the  same  cause  of  action.  Defendant  had  tendered  all  he  was  liable 
to  pay. 

Mr.  Dixon,  (contra)  This  is  a  litigious  defendant,  and  should  receive 
no  favor.  He  ought  to  have  informed  plaintiff's  attorney  of  the  iri'egu- 
lai-ity  of  suing  him  in  King's  Bench,  instead  of  entering  an  appearance 
in  his  own  person,  to  the  action  in  that  Court,  and  thereby  misleading 
plaintiff"s  attorney.  Defendant  is  not  an  attorney,  though  he  appeared, 
in  person,  to  the  action  in  the  King's  Bench,  and  his  conduct  shews  that 
his  object  was  to  run  up  and  saddle  the  plaintiff  with  these  costs. 

The  Court  granted  the  motion,  according  to  the  terms  of  the  notice^ 
which  included  the  costs  of  the  motion. 

JAN.  17th. 

Bevan,  one  of  the  Attornies,  v.  O'Gradt  &  Bevan. 

Action  hjj  an  attorney  for  his  costs.  Where  a  special  agreement  is  alleged 
to  have  been  loith  an  attorney  previous  to  his  employment,  as  to  the  amount 
of  costs  to  he  charged  by  him,  the  party  ivho  is  sued  for  full  costs  may 
apply  to  have  ^jroceedings  stayed,  ?miil  costs  taxed,  having  offered  to  pay 
what,  in  case  of  the  special  agreement  eccisting,  he  would  be  liable  to — the 
question,  as  to  the  special  agreement,  to  be  an  issue  on  the  trial  of  the  ac- 
tion, and  the  costs  of  the  motion  to  abide  the  event  oj  the  trial. 

This  was  an  application  on  bclialf  the  of  defendant,  O'Grady,  that  the 
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costs  claimed  by  this  action,  as  incurred  in  the  cause  of  Croke  v.  O'Grady, 
and  in  the  matter  of  the  King  v.  Brulf  ISIagistiates  and  Clerk  of  Petty 
Sessions,  and  for  the  recovery  of  which  this  action  had  been  brouglif, 
should  be  taxed  by  the  proper  officer  as  betweea  attorney  and  client,  and 
that  proceedings  ag'ainst  O'Grady  should  bo  stayed,  on  the  terms  of 
defendant,  O'Grady,  paying  plaintiff  such  sum,  as  with  the  sums  already 
paid  on  account,  would  amount  to  one  moiety  of  the  amount  of  the  costs 
when  so  taxed,  and  also  paying  the  costs  incurred  in  this  cause  up  to  the 
date  of  this  application,  when  taxed  as  between  party  and  party,  or  tiiat 
O'Gi'ady  migiit  be  at  liberty  to  lodge  same  in  Court,  and  plaintiff  be 
obliged  to  give  credit,  upon  oath,  for  sums  received.  From  the  aili davits 
to  ground  the  motion,  it  appeared  that  the  defendants  were  Magistrates, 
and  defendants,  iu  the  celebrated  case  of  Croke  v.  O'Grady.  Shortly  af- 
ter the  notice  of  action,  at  the  suit  of  Mr.  Croke,  had  been  served  on  the 
defendants  here,  Mr.  O  Grady  was  sitting  in  Petty  Sessions,  v/hea  a  let- 
ter was  handed  to  him,  written  by  the  other  defendant,  Bevan,  stating 
the  service  of  the  notice  of  action  by  Croke,  that  he  had  appointed  his 
brother  (the  plaintiff  here)  his  attorney,  and  requesting  O'Grady,  also, 
to  engage  hiui  to  conduct  his  defence,  of  which  O'Grady  would  see  tie 
advantage,  as  he  would  then  have  to  pay  but  half  the  costs  he  otherwise 
would  be  obliged  to  pay.  O'Grady  saw  Bevan  in  Court,  who  asked  to 
speak  with  him.  O'Grady  handed  him  the  letter,  saying,  you  are  em- 
ployed by  your  brother,  to  defend  this  action,  to  which  Bevan  replied, 
that  he  was ;  and  having  read  the  letter,  recapitulated  the  adv^antages  of 
employing  him,  as  O'Grady  would  then  have  to  pay  but  half  the  costs. 
Defendant  then  agreed  to  employ  him,,  and  plaintiff  agreed  to  conduct 
his  defence  for  half  costs.  This  statement,  as  to  the  agreement  to  cliarge 
defendant  with  half  costs,  defendant  denied,  and  brought  the  present  ac- 
tion for  the  full  amount  of  costs  incurred. 

Mr.  Bennett,  (K.  C.)  in  support  of  tlie  motion.  This  defendant  is  en- 
titled to  have  tlie  proceedings  stayed,  until  these  costs  are  taxed  and  as- 
certained, as  between  attorney  and  client;  and  plaiiitiff  having  actually 
agreed  to  conduct  the  defence  of  this  defendant,  for  half  costs,  defendant 
is  liable  for  no  more,  and  proceedings  should  be  stayed  as  to  liim,  tipoji 
payment  of  the  one  half  of  the  taxed  costs  into  Court,  deducting  there- 
from the  amount  of  suras  already  received  by  plaintiff,  oji  account  of  tlioi^a 
costs.  We  offer  to  pay  the  costs  hitherto  incurred  in  this  action,  us  be- 
tween party  and  party. 

Mr.  Holmes,  with  whom  was  Mr.  Cooper,  f  contra  )  This  is  an  action 
of  assumpsit,  for  attornies  fees,  and  the  tv/o  defendants  arc  jointly  liable, 
and  defendant,  O'Grady,  might  have  lodged,  in  Court,  the  sain  tiiey  bil- 
lowed to  be  due,  and  let  the  plaintiff  proceed,  at  his  peril  The  motion  is 
that  proceedings  be  stayed,  and  that  plaintii^"  proceed  to  tax  the  costs,  as 
defendant  is  only  liable  for  one  half;  but  this  is,  speciiicaily,  denied  by 
our  affidavit.  The  motion  at  the  bar  is  differoutfrom  the  notice.  V/edo 
not  resist  the  application  at  the  bar,  that  plaintiff  proceed  to  tax,  and  that 
defendant  may  lodge  one  half  of  the  taxed  costs  in  Court.  Defendant 
may  lodge  what  money  he  likes,  but  we  do  resist  what  the  notice  requires, 
that  proceedings  should  be  stayed  upon  payment  of  one  half  of  our  just 
demand,  and  we  are  therefore  entitled  to  the  costs  of  appearing  l-cre. 
The  proceedings  cannot  be  stayed  on  the  mere  payraent  of  oae  half  of 
the  costs. 
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[DoHERTY,  Chief  Justice.  The  allegation  is,  that  defendant  is  liable 
but  for  one  half,  and  he  therefore  had  a  right  to  make  this  application  to 
the  Court  to  stay  procedings.] 

The  affidavits  do  not  state  this  case  vyhich  defendant  now  makes :  he  al- 
leges a  letter,  but  does  not  state  what  became  of  that  letter. 

Mr.  Bennett,  (in  reply.)  The  affidavit  states  the  notice  of  action,  and 
the  letter  from  defendant's  brotlier,  requesting  plaintiff  to  be  employed,  as 
defendant  would  have  to  pay,  in  that  case,  only  half  the  costs  :  that  he 
saw  plaintiff,  and  gave  him  the  letter  :  he  read  it,  and  observed,  on  the 
circumstance,  that  defendant  would  have  to  pay  but  half  costs,  and  that 
p'aintilf  agreed  to  conduct  the  action  for  half  costs ;  and,  in  answer  to 
this,  plaintiff'  says  there  was  no  such  agreement.  Our  application  is  rea- 
sonable, and  ought  not  to  be  litigated,  and  therefore  defendant  should  get 
the  costs  of  this  motion. 

Per  curiam.  The  plaintiff  having  denied  the  existence  of  any  such 
agreement,  with  respect  to  the  costs,  as  that  alleged,  an  issue  is  raised  be- 
tween the  parties,  whether  there  was  any  such  special  agreement,  and  it  is 
right  that  that  question  should  be  tried. 

Motion  granted,  on  the  terms  of  the  notice — the  costs  oj  the  motion  to 
cihide  the  event  of  the  trial  of  the  action  in  this  cause,  and  the  decision  on 
such  trial  of  the  question,  whether  or  not  there  ivas  any  special  agreement 
that  the  difendant  shoidd  pay  plaintiff  only  one  half  of  the  costs  incdrrcd 
ii  Croke  v.  O'Grady,  and  the  proceedings  to  he  stayed  until  costs  taxed. 


JAN.  18th. 

Jackson  v.  M'Nulty, 

Costs  of  an  action  on  a  Judgment  refused,  because  it  did  not  appear,  that 
previous  to  action  brought,  any  means  were  taken  to  recover  tlie  amount  of 
the  judgment  in  the  usual  way. 

Mr  Gerrard  applied,  that  the  officer  should  be  directed  to  tax  the  plain- 
tiiT's  costs  in  this  cause.  The  action  liad  been  bi'ought  on  a  judgment, 
recovered  ai^ainst  the  defendant,  in  the  Court  of  Exchequer,  for  the  piu-- 
pose  of  outlawing  the  defendant,  and  getting  into  possession  of  his  lands, 
by  custodian!.  The  affidavit  stated  that  he  could  not  obtain  any  benefit 
from  iiis  judgment  in  tlie  Exchequer,  by  scire  facias  or  elegit,  as  the 
landed  property  was  small,  and  held  on  a  determinable  lease,  and  that  de- 
fendant always  concealed  himself,  so  as  to  avoid  being  taken  in  execution. 

Per  curiam.  Does  the  affidavit  state  that  any  proceedings  have  been 
taken,  or  endeavours  made,  to  recover  the  amount  of  the  judgmeut  in  the 
usual  course  ? 

It  appearing  that  the  affidavit  did  not  contain  any  such  statemen!; — 

Per  curiam.     The  motion  cannot  be  granted,  as  it  does  not  appear  that 
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any  means  have  been  taken  to  recover  the  amount  of  this  judgment  by 
execution,  before  the  commencement  of  the  action  in  this  Court.* 

•  Bv  Statute  43  Geo.  3,  cap.  46,  sec.  4,  E.  &  I.,  it  is  enacted,  that  in  all  action, 
which  shall  be  brought  in  England  or  Ireland,  upon  any  judgment  recovered  in  any 
Court  in  England  or  Ireland,  the  plaintiff  shall  not  recover  or  be  entitled  to  any  costs  of 
«iit  unless  the  Court  in  which  such  actiononthe  judgment  shall  be  brought  or  some  Judge 
of  the  same  Court,  shall  otherwise  order.  The  application,  therefore,  is  altogether  to  the 
discretion  of  the  Court,  or  Judge;  and  as  to  bring  an  action  upon  a  judgment  is  usually 
considered  a  harsh  proceeding,  it  is  quite  essential  in  order  to  sustam  a  motion  of  this 
kind,  to  shew  the  necessity  of  an  action,  all  other  means  for  recovery  of  the  amount  haT- 
ing  failed, 

JAN.  25th. 

Bradley  v.  Grattav. 

Commission,  to  examijie  tvifnesses  abroad,  can  only  issue  hj  consent.— 
Semhle— Where  such  consent  refused,  Court  will  staij proceedings,  so  as 
to  enable  the  party  to  examine. 

Mr.  Serjeant  OLoghlen  moved,  on  behalf  of  the  defendant  in  this 
case,  that  a  commission  might  issue,  by  consent,  to  examine  and  take  the 
depositions  of  one  Hitchcock,  who  was  resident  in  the  United  States 
of  America,  or  that  the  proceedings  might  be  stayed,  until  plaintiff  con- 
sented to  the  issuing  of  such  commission.  The  action  was  brought  to  re- 
cover a  sum  of  £984.  odd,  the  amount  of  three  bills  of  exchange,  drawn 
by  Hitchcock,  and  purporting  to  be  accepted  by  the  defendant,  but  which 
defendant  alleged,  in  his  affidavit,  were  forgeries  ;  and  further  swore,  tliat 
he  was  informed  and  believed  that  the  bills  of  exclmnge  were  obtained  by 
the  plaintiff  upon  usurious  considerations.  Mr.  Serjeant  OLoghlen  then 
stated,  that  the  Court  had  no  original  jurisdiction  to  issue  such  a  com- 
mission ;  that  it  could  on^  be  done  by  consent,  bnt  tliat  the  course  of  the 
Court  was,  in  cases  where  justice  required  it,  to  stay  the  proceedmgs,  ua- 
jtil  such  consent  should  be  given. 

Mr.  Keatinge  opposed  the  application,  on  the  ground  that  it  was  too 
late,  the  bill  of  privilege  having  been  filed  so  long  ago  as  the  month  of 
June  last,  and  furtjier  that  it  did  not  distinctly  or  satisfactorily  ap- 
pear, from  the  affidavit,  that  the  evidence  of  Ilitclicock  was  of  import- 
ance. It  was  altogether  a  mere  question  of  hand-writing ;  and  the  de- 
fences suggested  were  forgery  and  usury,  in  respect  to  either  of  which  the 
evidence  of  Hitchcock,  by  whom  the  bills  were  negociated,  could  be  of 
little  weight. 

Mr.  Bennett,  (K.  C.)  in  reply.  The  usual  evidence  being  merely  be- 
lief of  the  witness,  is  not  to  be  compared  with  the  evidence  of  a  party 
competent  to  swear,  positively,  to  the  fact;  besides  plaintiff  has  not  ven- 
tured to  deny  either  the  usury  or  forgery,  though  lie  had  ample  opportu- 
nity ;  and,  witli  respect  to  the  alleged  delay,  the  application  could  not  be 
made  until  issue  joined. 

Per  curiam.  Allow  the  motion,  and  let  a  commission  issue  by  consent, 
and  the  proceedings  he  stayed,  until  su.h  time  as  will  allow  the  plaintiff  to 
serve  notice  of  trial  ftn-  the  Sittings   after  next  Easter    Term,    upon  the 
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terms  of  defendant  furnishing  the  plaintiff  with  a  copy  of  the  direct  in- 
terrogatories. Let  the  costs  of  this  motion  abide  the  event  of:  the  trial, 
and  the  defendant  be  at  liberty  to  move  to  extend  the  time  for  taking  the 
depositions,  in  case  of  any  fatality.* 

•  Prcvioustothe  statute,  1st.  Wm.  4th.  cap.22.Enj5,  No  such  examination  by  com- 
miss:on  could  he  obtained,  withoat  the  coaseat  of  both  parties,  as  the  depositions  are  but 
(secondary  evidence;  by  that  statute,  it  is  enacted  that  the  powers  of  the  act  13lh  Geo. 
3.  cap.  63,  as  to  witnesses  residing  in  India,  shall  be  extended  to  the  colonies,  and  lo 
ail  actions  in  the  Courts  at  Westminister  when  such  examinaliou  shall  appear  neces- 
sary, see  ],  And  thiU  the  (?ourtsat  Westminisler  may  order  the  examination  of  witnesses 
within  their  jurisdiction,  by  an  officer  of  the  Court,  or  may  order  a  commission  to  issue 
for  the  examination  of  witnesses,  at  any  place  out  of  their  jurisdiction,  see  4.  The  costs 
of  issuing  the  commission,  to  bein  the  discretion  of  the  Court,  out  of  which  it  shall  isnue. 
The  Courts  of  Common  Law  in  EnglHud,  therefore,  have  now  as  efficient  a  jurisdiction 
in  cases  where  such  commission  may  be  necessary,  as  the  Courts  of  Equity  ;  but  there  m 
no  corrsepottding  enactment  in  Ireland,  the  law  upon  the  subject  there  stands  upon  the 
same  footing,  as  it  did  i^  England  previous  lo  the  act  above  a:entioaed^  and  the  ouly 
remedy  a  party  requiring  such  an  examination,  can  have,  in  case  the  other  party  re- 
fuse to  consent,  is  by  application  lo  the  Court  to  stay  proceedings,  or  put  olFthe  trial, 
that  be  may  have  an  opportunity  of  filing  a  bill  ia  Equity  for  a  commission  to  examine. 
Formerly  an  application  for  a  commission  could  oaly  be  when  cause  at  iisue.  Chemi- 
uant  V.  Delacour,  1  Mad.  Rep  208,  [See  2  Fowler,  Exchequer  Practice,  S5]  but  a  writ 
now  will  grant  such  commission  before  action  at  issue.  Jackson  v.  Strong,  13th  Price, 
309.  But  the  bill  for  such  couiinissioa  must  allege  that  action  has  been  brought.  An- 
gell  V.  Angell,  1  Sim.  cfc  Sta.  83 ;  and  either  party  at  law  is  entitled  to  assistance  of  the 
Court  of  Equity  to  obtain  commissioa  to  examine  abroad,  Devis  v.  Turnbull,  tt  Mad. 
332.  And  in  Ireland,  in  the  cai-e  of  Lessee  O'Hara  v.  O'Hara,  where  plaintiffs  refused 
t(i  content  to  an  examination  of  a  witness  abroad  upon  a  commission  out  of  commoa 
law,  the  defendants  filed  their  bill  in  Chancery,  and  obtained  such  Commiitsion,  in 
1S21,  vide  O'Hara  V.  O'Hara,  1  Hog.  2J1 — 2M  ;  and  uotwithstiinding  13  Geo.  3,  cap, 
©3,  which  gives  power  to  Law  Courts  to  examine  witnesses  in  India,  a  commission  to 
examine  witnesses  there  has  been  granted  lu  Chancery.  BerLett  v.  Toosey,  6  Mad. 
2til  :  and  ou  the  principle  of  this  laiter  case,  it  would  appear,  that  a  Court  of  Equity,  in 
Kiigiand.  has  itill  the  jurisdiction  to  issue  such  commii^^siou  ia  aid  of  aa  action  ut  law^ 
Botwillislandiug  the  above  statute,  Isl  VVm.  4,  cap.  2i. 


EXCHEQUER    OE    PLEAS. 

JAN,  23d. 

Dtfore  the  Lord  Chuf  Bar  on. ^ 

Lessee  Martin  v.  Casual  Ejector. 

Ejectment  for  nan  payment  of  rent.  Service  of  declaration  in  ejectment, 
on  lessee,  by  postinr/  cop//  on  his  hall  door,  and  serving  a  copy  on  hia 
gate-hevper,  deemed  good  service,  tvhere  personal  service  had  been  fie- 
quently  before  attempted  and  failed,  in  coiiscrpience  of  lessee  keeping  out 
of  the  way,  and  his  doors  closed  to  prevent  sitch  service, 

Mr.  Cruise,  (K.  C)  aj(])liod  for  liberty  to  substitute  service  of  the 
declaration  iu  ejoctniciit  in  this  cause,  upon  a  person  of  t!ie  name  of 
Parker,  and  upon  three  others,  who  were  out  of  the  jurisdiction,  or  that 
the  service  made,  should,  under  the  circtmistancos,  be  deemed  good  ser- 
vice.    Tiiis  was  an  ejectmunt  for  uoa  payment  of  rent,   and  the  affidavit 

*   TLc  jcat  of  the  EaiODS  sat  tliis  djy  wiili  the  ollior  Judges,  ia  ilie  Court  of  Error. 
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of  the  person  employed  to  servo  the  declaration  stated,  that  he  had,  seve- 
ral times,  gone  to  the  house  of  Parker,  one  of  the  persons  whom  it  was 
necessary  to  serve,  but  was  unable'to  meet  with  or  serve  him  ;  and  that 
upon  thelast  occasion  on  which  he  went  to  the  house,  he  was  informed,  by  the 
gatekeeper,  that  Parker  was  not  at  home :  that  he  at  length  saw  a  person 
coming  from  the  house,  Avho  told  him  Parker  was  at  home,  for  that  he 
]iad  been  with  him.  That  he  then  went  up  to  the  hall-door  of  the  house, 
and  applied  to  be  admitted,  but  that  the  door  was  kept  closed,  though  he 
waited  nearly  an  hour  before  it,  during  all  which  time  he  heard  the  noise 
of  some  one,  whom  he  believed  to  be  Parker,  walking  up  and  down  the 
hall.  That  being  unable  to  see  Parker,  or  get  into  the  house,  he  posted  a 
copy  of  the  declaration  summons  and  notice  in  ejectment  upon  the  hall- 
door,  and  also  served  Parker,  by  delivering  a  like  copy  to  the  gate-keeper. 
Mr.  Cruise  relied  upon  Lessee  Croffon  v.  Bjector,  (a)  Lessee  Eoardman 
v.  Greer,  (h)  and  Lessee  Carey  8^  another  v.  Ejector,  (c)  as  deciding, 
that  where  a  party  kept  his  doors  closed,  substitution  would  be  allowed 
by  posting,  and  contended  that  the  service  ixpon  tlie  gatekeeper  should  be 
deemed  good  service,  as  it  would  be  if  the  service  bad  been  upon  a  house- 
hold servant  With  respect  to  the°three  other  persons  who  were  to  be 
served,  the  affidavit  stated  that  the  person  employed  to  serve  the  declara- 
tion, &e.,  had  called  at  the  house  where  they  had  resided,  and  that  he  there 
saw  their  mother,  who  told  him  that  the  parties  had  left  this  country,  in 
the  summer  of  1832 :  that  one  of  them  was  in  India,  and  the  other  two 
in  America.  The  affidavit  then  stated,  that  he  delivered  true  copies  of 
the  declai'ation  summons  and  notice  in  ejectment,  to  the  mother,  and  de- 
sired her  to  inform  them  of  the  service,  explaining  to  her,  at  the  same 
time,  the  nature  of  the  documents,  and  the  purpose  for  which  they  were 
delivered  to  her.  The  affidavit  further  stated,  that  those  three  persons 
had  not  been  in  possession  of  tlie  lands. — Mr.  Cndse.  fn  ejectments,  for 
non-payment  of  rent,  where  the  tenant  absconds,  the  postijig  of  the  copy 
of  declaration,  &c.,  is,  by  the  provisions  of  the  statute,  fd)  sufficient  ser- 
vice, but  a  person  residing  out  of  the  jurisdiction  is  not  an  absconding  te- 
nant ;  and  the  Court  of  King's  Bench,  in  a  cape  there,  fe)  lately  refused 
such  a  motion  as  the  present,  because  the  affidavit  stated  that  the  tenant 
liad'absconded.  In  Lessee  Lord  Clifden  v.  Ejector,  (f)  where  the  tenant 
resided  abroad,  service  of  the  ejectment,  by  posting  on  the  dwelling  Iiouse 
on  the  premises,  was  deemed  good  service :  so  in  Lessee  Crofton  v. 
Ejector,  (g)  service,  upon  the  agent  of  the  lessee,  and  the  usual  posting, 
was  deemed  good  service  ;  and  in  a  case  in  \\\^  King'i?  Bench,  about  two 
years  ago,  service  upon  the  agent  of  a  person,  resident  abroad,  was  al- 
lowed. 

The  Court  granted  tlie  motion.^ 

{a\  2d  Fox  &  Sin.  52.  fh''  Tb!d,  54.  (c)  Ibid.  12,0.  {d)  15  I)  and  16ih  Geo  .7, 
cap.  27,  sec.  4,  Irish,  (e)  See  Lessee  Smyth  v.  Ejeetor,  Bat.  456.  (fj  Sn.i.  &  Bet, 
61.     (g)  e  Fox&  Sm.  51. 

f  See,  also.  Lessee  Earl  of  Blofsiigton  v.  Fjector.  1st  LIud.  ^  Bro  43.  L(S3  e  Col- 
dough  V.  Fjector,  Ibid.  44.     Les.ee  Earl  of  Darnle;  v.  Ejector,  Ibid.  4  8, 
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JAN.    STSd. 

Lessee v.  Ejector. 

Semhle — Motion,  that  service  of  declaration  in  ejectment,  by  posting,  may 
he  deemed  good  service,  will  he  refused,  in  a  case  ichere  but  one  attempt 
made  to  serve  the  party,  although  the  door  be  shut  against  the  process 


Mr.  Hichson  moved,  that  the  service  of  the  declaration,  &c.  in  eject 
merit,  upon  a  person  of  the  name  of  Connor,  might  be  deemed  good  ser- 
vice, under  the  foHowing  circumstances.  The  process  server  had  gone  to 
the  house,  and  found  the  door  closed  against  him  :  he  knocked  at  it,  and 
told  the  persons  inside  what  he  came  there  for  :  he  then  posted  a  copy  of 
the  declaration  ^and  summons  in  ejectment  upon  the  door  of  the  house. 
Mr*.  Hichson  contended,  tliat  where  a  party  shuts  out  the  process  server, 
such  service  as  that  made  in  the  present  case,  by  posting,  would  be  good 
service. 

Joy,  Lord  Chief  Baron,  held,  that  It  did  not  follow,  as  of  course,  to 
allow  a  posting  upon  the  door  to  be  good  service,  in  every  case  where  the 
door  has  been  shut  against  the  process  server ;  and  at  first  inclined  to  re- 
fuse the  motion,  altogether,  on  the  ground  that  the  process  server  had 
made  no  further  attempt  at  service,  having  merely  posted  the  copy  of  the 
declaration,  and  then  gone  off;  but,  finally,  his  Lordship  granted  a  con- 
ditional order,  to  be  posted  and  served  upon  the  party. 


Jan.  29th. 

O'DOHERTY    V.   Fox. 

PRACTICE.— AFFIDAVIT  TO  HOLD  TO  BAIL. 

A  mistatetnent  of  plaintiff  s  name,  in  affidavit  to  hold  to  hail,  no  irregi,  la- 
rity,  if  name  correctly  signed  to  the  affidavit.  Motion  to  discharge  de- 
fendant, on  ground  of  such  mistalement,  refused  with  costs. 

Mr.  Monaghan  moved,  that  the  marked  writ  issued  in  this  cause  shoi  Id 
be  set  aside,  and  that  defendant  should  be  discharged  out  of  cusSody,  on 
the  ground  that  there  was  no  affidavit  to  hold  to  bail  in  the  cause  The 
affidavit  of  debt  appears  to  be  made  by  a  person  of  the  name  of  O'Derliy, 
and  there  is  no  affidavit  by  any  person  of  the  name  of  O'Doherty.  The 
process  act*  is  positive  and  distinct  as  to  requiring  an  affidavit  to  be  made 
by  the  plaintiff,  or  by  his  attorney  or  agent,  and  any  misnomer  is  fatal. 
In  Reynolds  v.  Hanldn,  (b)  an  affidavit  to  hold  to  bail,  in  which  the  Chris- 
tian name  of  the  defendant  was  not  set  out  at  length,  but  described  by  tine 
initials  only,  was  held  to  be  insufficient. 

Mr.  McDonnell,  {contra.)  This  application  is  altogether  irregular. 
The  course  for  a  defendant,  wh()  has  been  arrested  upon  a  defective  affida- 
vit, is  to  enter  a  rule  that  the  plaintiff  do  shew  cause  of  bail,  or  move  that 
the  defendant  be  discharged  out  of  custody,  on  entering  a  common  ap- 
pearance,    la  the  case  cited,  from  Bcmwall  Sf  Alderson,  the  objection  of 
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insufficient  description  applied  not  only  to  the  affidavit  to  hold  to  bail,  but 
also  to  tlio  writ ;  but,  in  the  present  case,  although  the  plaintiff  is  misde- 
scribed  in  the  commencement  of  the  affidavit  by  the  omission  of  a  syllable 
of  his  name,  yet  the  name  is  correctly  signed  to  the  affidavit. 

Per  curiam.  The  plaintiff  could  be  indicted  for  perjury  upon  this 
affidavit,  and  yet  the  ground  for  the  motion  is,  that  there  is  no  affidavit  in 
the  cause. 

Motion  refused,  mth  cosfs.^ 

(a)  43  Geo.  3,  cap.  40—10  Geo.  4,  cap.  95,  (li)  4  Bar.  &  Aid.  536, 

*  The  general  rule,  with  respect  lo  the  nffldavit  on  f  hig  point,  is,  that  it  mu^t  corres- 
pond with  the  writ  in  the  names  niid  desc  iption  of  the  parlieM,  Spalding  v.  Mure,  0,  T. 
11.  H63.  Atwood  V.  Baltenbiiry,  5.  R.  Moore,  209.  Clerk  v.  B„ker.  13.  l':ast.  272.  but 
a  slight  dilTereiice  in  spelling  the  Defendants  name,  or  misspelling  the  tinal  -tyllable  will 

not  viliale \'.  lleynolls,  1.  Chitt.  Rep.  GJ9.   note  Anon.].  Chitt.  Hep.  (i(i2  nole.   see 

Jo  K-i8(.  159 — 2  Wils  393.  Formerly  an  afTidavit  and  wiit  against  the  defendant,  hy  the 
ii'itiais  ol  bis  christian  name  only,  was  estee:ned  regular,  Howell  v.  Coleman,  2.  Bo". 
Pul.  4Gtt.  But  this  has  been  overruled  by  the  case  of  lleynolds  y.  Haiikin,  cited  above, 
and  also  in  Parker,  v.  Bent.  2.  D.  &  R.  13.  There  i-,  however,  in  Ihiw  respect  a  distinc- 
tion between  bailable  and  servioeal*!e  process,  the  latter  will  not  beset  aside  on  the 
ground  that  only  the  initials  of  the  defendant's  chri"tian  name  are  In  the  writ.  Rolph  v. 
Peckham.  6.  Bar.  tfeCresi.  161.  and  see  Tamlyn.  v.  Piesfo.i.  1.  Chitt.  Rep.  397,  And  1st 
Tidd,  184.  8ih  Ed,  where  the  cases  are  colh^cfed. 

JAN.  29th. 

Mitchell  v.  IIutchins  &  Hutchins. 

After  conditional  order  made  absolute,  party  permitted  to  shew  cause,  on 
payment  of  costs,  his  afpiavit  having  been  filed  in  time,  but  notice  not 
served  upon  the  opposite  ailorney,  in  consequence  of  mistahing  his  name. 
Plaintiff  ordered  to  declare  on  the  bond,  after  judgment  entered  on  a 
warrant  of  attorney  of  a  very  old  date,  no  demand  having  been  made  down 
to  a  late  period. 

Mr.  Woulfe,  (K.  C.)  moved,  on  behalf  of  one  of  the  defendants,  that 
the  a1)solute  order  for  entering  up  judgment  on  the  joint  and  several 
warrants  of  attorney  of  tlie  defendants  in  this  cause,  should  be  set  aside, 
and  that  the  defendant,  E.  Hutchins,  shoidd  be  allowed  to  shew  cause 
against  the  conditional  order  which  had  been  made  absolute.  It  appeared, 
from  the  affidavit  of  the  attorney  of  E.  Hutchins,  tJiat  he  had  not  been 
able  to  obtain  the  necessary  affidavit  from  his  client,  who  resided  in  the 
county  of  Cork,  until  the  last  day  for  shewing  cause  against  th»  conditional 
order,  and  that  he  had  served  notice  of  having  filed  that  affidavit  on  an 
attorney  of  the  same  name  with,  but  not  the  plaintiff's  attorney,  who  had, 
in  consequence  of  this  mistake,  made  the  order  absolute. 

Mr.  Jackson,  (K.  C  )  of  Counsel  for  the  plaintiff,  not  opposing  tlie 
motion,  Mr.  Woulfe  was  permitted  by  the  Court  to  shew  cause^.s  agajnst 
the  conditional  order,  on  payment  of  costs,  the  off.cer  stating  that  it  was 
not  tlie  piactice  to  affix,  to  orders,  the  attorney's  residence,  as  it  was  in 
the  case  of  notices.  It  appeared  that  the  bond  and  warrant  had  been  ex- 
ecuted in  the  year  1779,  by  the  defendant,  A.  Hutchins,  as  principal,  and 
the  defendant,  E.  Hutchins,  as  surety :  that  no  demand  had  been  inadu 
until  very  lately  upoii  E.  Hutchins,  and  that,   in  1813,    he  liad  lent  to 
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plaintiff  thn  smi  of  £100,  and,  that  on  application  for  that  swm,  in  1820, 
the  plaintiff  had  promised  payment,  without  mention  of  any  demand  on 
foot  of  the  bond  :  that  A.  Hutchins,  the  principal,  was  not  on  good  terms 
with  his  brother,  E.  llntchins,  and  had  lived  for  many  years  in  a  secluded 
way,  without  permitting  any  person  to  hold  intercourse  with  him.  The 
plaintiff",  had,  in  his  affidavit,  taken  the  bond  out  of  the  statute  of  limita- 
tions, by  an  allegation  of  one  payment  niadei  to  him  by  defendant,  A. 
llntchins,  of  intfrest  on  foot  of  the  bond  in  April  last.  The  affidavit  of 
the  defendant,  E.  Hutcisins,  stated,  that  he  had  supposed  the  bond  to  have 
been  long  since  satisfied,  and  that  this  demand  was  now  made  up()n  him, 
as  ho  verily  Itelieved,  in  consequeiiiie  of  collusio.n  betvveen  the  plaintiff 
asid  his  brother. 

The  Court,  under  these  circumstances,  ordered  the  plaintiff  to  declare  ap- 
on  the  bond,  aiid  permitted  the  defendant,  E.  Hutchins,  to  plead  payment, 
but  allowed  t!ie  judgment  to  stand,  as  a  security. 

JAN.  30th. 

DiNNON  V.  Aubrey. 

PRACTICE.— ATTORNIES. 

Afi  a^inrr.ey  of  another  court,  employed  to  negociate  a  hill  of  exchange  for 
the  defendant,  instructs  an  altornei/  of  the  court  to  enter  an  appearance  to 
an  action  on  the  hill.  Defendant,  heing  ignorant  of  the  proceedings,  and 
no  init  having  been  served  on  him,  the  appearance,  plea  of  confession, 
and  subsequent  proceedings,  set  aside,  as  being  xoithout  the  aidhority  of 
the  defendant ;  and  the  attorneg  ivho  had  entered  the  appearance,  and 
given  the  plea  of  confession,  to  pay  cdl  the  costs. 

In  this  case  application  was  made,  on  behalf  cf  the  defendant,  to  set 
aside  the  appearance,  plea  of  confession  and  judgment,  had  in  this  cause, 
for  irregularity,  no  process  having  been  served  upon  the  party,  and  no 
authority  having  been  given  to  appear  for  him.  The  facts,  as  appeai'ed 
fiom  the  affidavits  used  upon  the  motion,  were  these :  the  action  was 
brought  to  recover  the  amount  of  a  bill  of  exchange,  which  Mr.  Savage, 
an  attorney,  had  been  employed  to  negociate.  After  the  writ  had  been 
sued  oMt,  Mr.  Savage,  it  appeared,  called  upon  the  plaintiff's  attorney, 
and  told  him  not  to  incur  any  trouble  or  expense  in  serving  the  writ,  as 
he  would  give  him  an  appearance  and  plea  of  confession.  Plaintiff's  at- 
torney, accordingly,  obtained  an  undertaking  from  Mr.  Savage  to  this  ef- 
fect, and  sent  it  up  to  his  agent,  in  Dublin,  for  the  purpose  of  having  the 
appearance  entered.  On  application  at  the  office,  it  was  found  that  Mr. 
Savage  was  not  an  attorney  of  the  Court,  and  the  undertaking  was  sent 
back  to  plaintiff"s  attorney,  who  again  communicated  with  Mr.  Savage  on 
the  subject  of  the  action.  Mr.  Savage  thereupon  wrote  to  Mr.  Patter- 
s  »n,  an  attorney  of  the  Court,  who  managed  the  town  business  of  seve- 
ral respectable  solicitors,  desiring  him  to  enter  an  a[)pearance  for  the  de- 
fendant. Mr.  Patterson,  finding  that  Savage  was  not  an  attorney  of  the 
<!ourt,  and  conceiving  himself  to  have  autlnn ity,  entered  the  appearance, 
ill  his  own  name,  as  the  attorney,  and  subsequently  gave  the  plea  of  con- 
fc'ssion,  according  to  the  directions  of  Suvugc :  upon  this,  judgment  was 
entered. 
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Mr.  Holmes  and  Mr.  Moh/ne^ix,  in  support  of  the  motion,  after  state- 
ment of  the  facts,  contended  that  the  proceedings  were  Avholly  void,  no 
writ  having  been  served,  nor  any  authority  given  by  defendant  to  Mr. 
Patterson  to  act  as  defendant's  attorney. 

Mr.  M^Mechan,  on  the  part  of  the  plaintiffs,  against  the  motion.  It  i? 
clear,  from  the  real  foots  here,  that  Savage  had  authority :  he  had  been 
employed  as  defendant's  attorney,  to  raise  money  on  several  bills  of  ex- 
change, of  which  the  bill,  the  subject  of  the  present  action,  was  one; 
and  also  to  protect  defendant  against  the  consequences  i>f  their  non- 
payment. Savage  had  therefore,  under  the  authority  of  Buckle  v.  Roach, 
(a)  sufficient  authority  to  take  the  steps  necessary  for  that  purpose,  and, 
by  giving  the  plea  of  confession,  to  prevent  those  steps  being  attended 
with  ruinous  consequences.  Even  taking  the  facts  as  disclosed  upon  de- 
fendant's own  affidavit,  and  admitting  that  Patterson  was  an  attorney  act- 
ing without  the  defendant's  authority,  still  the  Court  will  not  entertain 
tliis  motion,  to  set  aside  a  regular  judgment,  without  a  substantial  affida- 
vit of  merits.  Where  there  is  no  collusion,  and  the  attorney  solvent  and 
responsible,  the  defendant's  remedy  is  against  him,  and  him  clone,  if  he 
take  proceedings  without  authority,  or  exceed  or  abuse  an  authority  given. 
This  is  laid  down  in  an  anonymous  case,  \st  ^Ikeld,  (h)  and  also  in  Qth, 
Modern  Reports,  (c)  and  these  cases  have  never  been  overruled.  TliQ 
plaintiff  has  no  means  of  proving  the  retainer,  which  is  seldom  in  writ- 
ing, and  generally  a  private  arrangement,  only  to  be  inferred  from  the 
acts  of  the  defendant's  attornej'-,  and  it  is  decided  in  the  casp  of  Cameron 
V.  Baker,  (d)  that  where  a  person  knows  an  attorney  is  defending  an  ac- 
tion for  him,  and  makes  no  objection,  he  shall  be  bound  by  that  attorney's 
acts.     Here,  Savage  was  appoiTited  defendant's  attorney. 

[Pexnefatheu,  Baron.  The  fact  of  Savage  having  been  employed  to 
m^gociate  bills  is  no  evidence  of  an  authority  to  act  as  defendant's  attor- 
ney here :  he  is  not  an  attorney  of  this  Court,  arid  therefore  could  not 
appear  for  a  party.] 

Mr.  Gihnore,  (K.  C.)  and  Mr.  .7.  Gibson,  for  Afr.  Patterson.  Patterson 
lias  acted,  though,  perhaps,  irregularly,  still  innocently:  he  is  a  young 
man  lately  adtnitted  as  an  attorney,  and  conducts  tlie  town  business  of 
many  respectable  solicitors,  and  had  boon  frequently  employed  by  Savan-u 
to  do  business  for  him.  Savage  desires  him  to  enter  an  appearance  to 
this  action,  and  finding,  upon  calling  at  the  office,  that  Savage  is  not  an  at- 
torney of  tills  Court,  he,  it  must  be  admitted,  indiscreetly  entered  the  ap- 
pearance in  his  own  name  :  he  thought  Savage  liad  fidl  authority,  and  if 
Savage  had  been  an  attorney  of  the  Court,  there  could  liave  been  no  objec- 
tion to  this  proceeding  of  Patterson's.  The  defendant  does  not  shew  that 
he  has  been  injured :  where  a  general  retainer  is  given,  the  party  will  be 
bound  by  the  acts  of  the  attorney,  until  the  general  authority  is  counter- 
mand ed.     Euchle  V.  Roach,   fej 

[Pennefatiier,  Baron.     1  here  is  no  pretence  for  a  retainer  here."] 
In  Ptircell  V.  Sheehan  6f  Ghjrui,  {f)  tlie   affidavit  stated  that  anolbor 
person  had  always  been  the  djifendants'  attorney,  which  distinguishes  that 
case  from  the  present. 

(n)   1  Chit,  Pep.    195.  (b  i  \^ag.  ^G  ~  P,S. 

(t:)  p;ig,  iG.  (d)    I   Car.  &  !  ay    268 

(c)   1  Chit.  Eep,    195.  (J)  L.,w  Ket.  N.  S.  IS. 
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Per  curiam  We  do  not  accede  to  tlie  law,  as  laid  down  by  Mr. 
M'^Mechan,  and  the  cases  cited  do  not  g-o  the  length  that  has  been  con- 
tended for.  In  the  case  in  Salkeld,  there  might  have  been  an  authority 
by  parol,  although  there  was  no  warrant  of  attorney ;  as  also  might  have 
been  the  fact  in  the  case  in  Carrington  S^  Payne.  As  there  has  been 
no  authority  for  the  proceedings  in  this  case,  they  must  be  set  aside,  and 
as  Mr.  Patterson  has  acted  contrary  to  the  rule  of  the  Court,  and  the 
provisions  of  the  act  of  Parliament,  (^)  he  must  therefore  pay  the  costs 
There  is  no  imputation  upon  his  character :  though  he  has  acted  irregu-* 
larly,  and  contrary  to  law,  still  we  think  his  conduct  is  clear  from  all  im- 
putation of  moral  guilt.  Let  the  appearance,  plea  of  confession,  and  sub- 
sequent proceedings,  be  set  aside,  and  let  Patterson  pay  all  the  costs  in- 
curred and  the  costs  of  this  motion ;  and  let  a  conditional  order  for  an 
attacliaieut  issue  against  Savage. 

(  gi  )  13  &  14  Geo.  3,  cap.  23,  sec.  8. 

Jan.  3  1st. 

Arbuthnot  v.  Leslie. 

Action,  on  statute  6  Geo.  4,  cap.  91.  Motion  to  stay  proceedings,  until  se- 
curitu  given  for  costs,  refused.  The  action  not  appearing  to  be  vexatious, 
and  the  plaintiff"  being  solvent,  such  motion  requires  sjjecial  grounds. 

In  this  case  application  was  jnade  that  the  plaintiff  should  be  stayed 
from  farther  proceedings  in  the  cause,  until  he  should  give  security  for 

costs. 

Mr.  Holmes  and  Mr.  Andrews,  in  support  of  the  motion.  This  is  an 
action  brought  against  a  clergyman,  under  the  act  5th  Geo.  4,  cap.  91,  for 
penalties  incurred  by  non-residence.  The  44th  section  of  the  act  provides, 
that  the  pluintiff  may  be  stayed,  until  he  gives  such  security,  in  all  cases, 
where  the  Court,  on  motion,  shall  think  proper.  The  defendant's  attor- 
ney has  made  an  affidavit,  in  which  he  swears  that  he  has  enquired  into 
the  plaintiff's  circumstances:  that  he  is  a  mere  former,  and  little  likely  to 
be  able  to  bear  the  heavy  expenses  which  must  be  necessarily  incurred  in 
this  cause.  The  declaration  is  very  long,  and  runs  to  seventy-nine  office 
sheets  ;  and  it  is  sworn  that  a  confederacy  has  been  formed  in  the  parish 
to  bring  this  action,  and  that  the  plaintiff  is  put  forward  as  the  mere  no- 
minee of  the  confederates, 

Mn  Serjeant  Perrin  and  Mr.  Nelson,  (contra.)  No  ground  has  been 
laid  for  this  application.  Defendant's  attorney  merely  swears  from  hears 
say  and  belief.  We  have  affidavits  from  the  plaintiff,  and  two  others  res- 
pectable gentlemen,  that  the  plaintiff  is  perfectly  solvent,  and  worth  five 
hundred  pounds  above  all  his  just  debts. 

The  Court  vt^ere  of  opinion  that  as  the  plaintiff  appeared  to  be  a  per- 
fectly solvent  person,  and  the  action  not  vexatious,  and  as  t!*e  non-residence 
of  the  defendant  was  not  denied,  the  ajiplication,  wliich  required  special 
grounds  to  sustain  it,  ought  to  be  refused. 

3Iotion  refused,  with  costs. 
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CHANCERY. 

iAN.  29th. 

Lord  Longford  r.  O'Reilly. 

Valle  v.  O'Reilly. 

Erskine  v.  O'Reilly. 

A  defendant,  who  had  filed  his  answer,  after  a  consent  entered  into  between 
the  plaintiff  and,  other  defendants,  to  dismiss  the  bill,  upon  payment  of  all 
the  defendant  s  costs,  but  no  rule  to  dismiss  entered,  held,  by  the  Master  of 
the  Rolls,  entitled  to  the  costs  of  his  a?iswer  ;  but  the  decision  reversed  by 
the  Lord  Chancellor. 

This  was  an  appeal  from  an  order  made  by  the  Master  of  the  Rolls,  on 
fourteenth  December,  1832,  in  the  third  of  these  causes,  Avhereby  the  bill, 
in  the  third  cause,  was  dismissed,  with  costs,  including  the  costs  of  the 
motion  as  against  one  of  the  defendants,  Luke  Magrath. 

[Mr.  Deering,  (K.  C.)  and  Mr.  Litton,  (K.  C.)  with  whom  was  Mr. 
William  Brooke,  on  behalf  of  the  plaintiiFs  in  the  third  canse,  now  moved, 
accordingly,  by  way  of  appeal,  from  the  above  order.  The  facts  of  the 
case,  as  appeared  on  the  affidavits  used  in  support  of  the  motion,  were 
these.  The  bill,  in  the  third  cause,  was  filed  in  August,  1828,  and  was  a 
bill,  on  behalf  of  the  creditors  of  Mr.  O'Reilly,  who  were  entitled  to 
claims  on  his  estate,  by  virtue  of  a  private  act  of  Parliament,  and  the  de- 
fendant, Alagrath,  was  a  mortgagee,  jjuisneXo  the  incumbrances  created  by 
the  said  act,  but  had  also  a  claim  for  his  costs,  as  Solicitor,  on  the  occasion 
of  obtaining  the  act  of  Parliament.  Magrath  appeared  in  November, 
1828,  and  in  February,  1829,  obtained,  by  consent,  a  month's  time  to  an- 
swer; and  in  March,  1829,  served  notice  of  applicatio'n  for  further  time  ; 
and  on  fourteenth  November,  1831,  process  of  attachment,  and,  subse- 
quently, process  to  a  proclamation  issued  against  him,  for  want  of  answer. 
On  sixteenth  December,  1831,  a  consent  Wiis  entered  into  in  the  third 
cause,  that  the  plaintiif's  bill  sliould  be  dismissed,  without  costs,  upon  the 
principal  defendants  undertaking  to  pay  the  plaintiff  his  debt  and  costs, 
and  also  the  costs  of  the  other  defendants  in  the  cause,  when  taxed  and 
a-scertained,  as  between  party  and  party;  and  this  consent  was  afterwards, 
in  February,  1832,  rande  a  rule  of  Court.  Defendai:it,  Magrath,  had  no- 
tice of  the  above  consent  and  order,  and  had  conversations  with  plaintiff's 
attorney  on  the  subject.  On  fourteenth  March,  1832,  notice  was  served, 
calling  on  the  defendants,  in  the  third  cause,  to  furnish  their  costs.  The 
defendant,  Magrath,  did  not  comply  with  this  notice,  but,  on  10thJuly,I832, 
filed  his  answer  in  the  third  cause.  The  notice  of  answer  called  on  plain- 
tiif  to  prosecute  the  cause,  or  that  Magrath  would  proceed  as  he  should  be 
advised.  On  llth  July,  the  plaintiff's  debt  and  costs,  and  the  costs  of 
the  other  defendants,  were  paid,  and  plaintiff'  assigned  his  judgment  to  a 
trustee.  On  fourteenth  Deceiuber,  1832,  the  plaintiff',  in  tlie  third  cause, 
moved  the  Master  of  the  Rolls,  by  petition,  that  his  bill  might  be  dis- 
missed, as  against  the  defendant,  Luke  Magrath,  with  costs  down  to  the 
service  of  the  notice  of  the  fourteentli  March,  1832,  and  that  Magrath 
should  not  be  entitled  to  the  costs  of  his  answer,  or  any  subsequent  pro- 
ceedings; and,  upon  this  motion,  the  order  was  made,  which  was  now  ap- 
pealed from.  ..' 

Mr.  Deeiing,  (K.  C)  in  support  of  the  motion.     Magrath  had  full  no- 
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tlce  of  tte  consent  to  dismiss  the  bill,  upon  payment  of  all  the  defendants 
costs.  He  was  called  upon  to  furnish  his  costs,  and  he  made  no  objectioa 
to  the  consent,  nor  even  stated  his  intention  to  answer.  He  was  a  ne- 
cessary party  to  the  bill  as  mortgagee  of  O'Reilly,  and  after  having  got 
time  to  file  his  answer,  he  delays  so  long  that  plaintiff  is  forced  to  have 
process  to  be  entered  up  against  him,  for  want  of  answer ;  and  after  all 
the  other  defendants  have  furnished  their  costs,  and  on  the  very  day  of 
payment,  pursuant  to  the  consent,  he  files  a  long  answer  of  fifteen  skins, 
stating,  as  his  reason,  that  he  is  an  old  man,  and  wishes  to  put  his  claims  on 
the  files  of  the  Court  This  is  all  done  by  him  for  the  purpose  of  in- 
creasing the  costs,  and  he  applies  for  the  costs  of  this  answer,  on  the 
grounds  that  plaintiff  did  not  enter  a  rnle  to  dismiss  the  bill ;  but  we  could 
not  venture  to  stay  proceedings  before  the  consent.  Magfath  says  ho 
was  Solicitor  in  obtaining  the  act  of  Parliament,  and  that  his  costs,  a- 
mounting  to  a  large  sum,  are  unpaid  ;  bat,  by  an  order  on  consent,  in  the 
KoUs  Courts  these  costs  were  taken  at  £440.,  and  Magrath  was  to  accept 
that  sum  in  satisfaction  of  hia  claims  for  costs. 

Mr.  Rickardst  (K.  C.)  and  Mr.  M.  Brady,  on  behalf  of  defendant, 
Magrath,  coMra.  With  respect  to  the  allegation  that  Magrath  was  bound 
by  an  order  of  the  Master  of  the  Rolls  to  accept  £4>40,  in  satisfaction  of 
hts  costs  as  Solicitor,  in  obtaining  the  act  of  Parliament,  there  is  no  men- 
tion whatever  of  the  circamstance  made  in  the  notice,  and  it  cannot  be 
relied  upon  on  the  p;«sent  motion.  Mr.  Magrath  was,  under  the  circum- 
stances, perfectly  right  in  filing  his  answer.  The  Master  of  the  Rolls  de- 
cided that  the  plaintiff  had  a  plain  course  to  pursue  here,  according  to  the 
practice  of  the  Court,  namely,  to  strike  Magrath's  name  out  of  the  bill 
on  paying  his  costs  up  to  the  time.  Magrath  is  entitled  to  his  costs,  un- 
der the  act  of  Parliament,  as  between  Solicitor  and  Client,  and  the  con- 
sent upon  which  they  rely  only  mentions  costs,  as  between  party  and  par- 
ty, without  a  word  of  Magrath's  demand  for  his  other  costs.  Here  is  a 
ci-editor's  bill,  settled  by  some  of  the  parties,  in  the  absence  of  Magrath, 
who  is  no  party  to  either  the  consent,  notices  or  orders.  The  first  time 
he  hejii's  of  the  consent,  he  tells  the  plaintiff's  Solicitor  that  it  is  altoge- 
ther irregular,  as  it  really  was,  not  being  signed  by  Magrath.  Under  all 
the  circumstances,  then,  the  order  of  the  Master  of  the  Rolls  is  perfectly 
correct.  The  plaintiff  not  having  dismissed  his  bill,  the  defendant  had  a 
I'ight  to  file  his  answer;  and  his  rights  could  not  be  affected  by  an  agree- 
ment between  the  other  parties,  in  his  absence,  upon  this  subject.  In 
hargan  v.  Bowen,  (a)  Lord  Redesdale  says,  "  it  is  very  necessary  that 
♦*  good  faith  should  be  kept  in  the  prosecution  of  proceedings  of  this  na- 
"  ture,  otherwise  estates  would  be  ruined,  by  multiplicity  of  suits.  This 
<*  is  the  principle  on  which  the  Court  allows  persons,  having  charges  on 
"  estates,  to  file  bills,  for  their  own  benefit,  and  the  benefit  of  other  cre- 
"  ditors.  Now,  in  this  case,  Doran  was  made  a  party,  which  admitted 
*'  that  he  had  a  charge  on  the  estate,  and  tlien  the  suit  (the  effect  of 
^*  whicli,  if  prosecuted,  would  have  been  to  bring  forward  his  claims, 
♦*  without  further  bill  being  filed)  is  settled,  by  agreement,  among  tho 
"  other  parties,  so  that  he  is  to  be  put  out  of  Court.  It  w^ould  be  highly 
**  mischievous  to  permit  this  "  Now,  in  the  present  case,  the  defendant, 
Magrath,  had  specific  rights,  which  could  not  be  compromised  by  this  con- 
sent. There  was,  besides,  process  to  a  proclamation  against  him,  for  want 
of  answer,  and  the  plaintiff  has  lain  by,  from  July,  when  the  bill  waa  dis- 

(rt)  1   Schol    &  Lef.  298. 
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missed,  until  the  present  time,  when  they  apply  for  a  dismias  against 
Magrath. 

Mr.  Litton,  (K.  C.)  in  reply.  Magrath,  during  a  period  of  three  yeai«, 
delayed  and  refused  to  answer.  There  was  no  proces*  issued  against  him 
after  the  consent,  wliich  was  entered  into  publicly>  and  on  an  order  before 
the  Master  of  the  Rolls. 

Lord  Chancellor.  I  mnst,  in  this  case,  vary  the  order  of  the  Master 
of  the  Rolls.  It  is  very  odd  that  Mr.  Magi'ath  should  have  stood  ontta 
process,  for  a  period  of  three  years,  if  h«  had  any  reason  to  think  the  con- 
sent would  not  have  been  proceeded  in ;  and  the  plaintiff  js  entitled  to 
dismiss  his  bill  against  him.  All  the  other  parties  had  consented,  to  a  dis- 
miss, and  Mr.  Magi-ath  gets  notice  of  tliis  consent,  and  that  he  should 
serve  his  costs.  With  respect  to  the  practice,  that  plaintiff  onght  to  have 
first  entered  a  rule  to  dismiss  the  bill,  I  do  not  think  that  he  could  have 
dismissed  the  bill  against  Mr.  Magrath,  without  a  special  application  to  the 
Court.  Let  the  bill  be  dismissed,  against  the  defendant,  Magrath,  npon 
paying  him  his  costs  incurred  down  to  the  service  of  the  consent,  and  no- 
tice to  furnish  his  costs.  The  order  of  the  Master  of  the  Rolls  being  va- 
ried, Mr.  Magrath  cannot  get  the  costs  of  the  motion  in  the  Rolls ;  bat 
»0  costs  on  the  present  application. 

Order  of  the  Rolls  reversed^  but  withotU  costs* 


ROLLS. 

FEB.   4th. 

Robinson  v.  Robinsoic. 

Award,  under  the  statute,  10  Wm.  3d,  cap.  14,  will  not  be  confirmed  after 
one  term  has  elapsed  after  making  t/ie  award. 

Mr.  W.  Brooke  moved,  to  set  aside  the  award  in  this  case,  made  on  the 
4th  of  August,  1832,  and  was  proceeding  to  state  the  circumstances  on 
which  he  relied  for  impeaching  it,  wlien  the  Master  of  the  Rolls  observed 
that  it  ought  to  have  been  confirmed  in  last  MiehaeimaS  term,  which,  not 
having  been  done,  it  was  too  late  to  confirm  it  now.  The  Master  of  the 
Rolls  then  asked  Counsel,  on  the  opposite  side,  what  jurisdiction  the  Court 
had  to  incptire  into  the  matter,  at  this  period,  after  two  terms  had  elapsed 
for  the  making  of  the  award  ? 

Mr.  Litton,  (K.  C.)  and  Mr.  3Iolyneux,  in  support  of  the  award,  stated 
the  facts  of  the  case,  and  contended  that  the  award  should  now  be  con- 
firmed, observing  that  the  statute  (a)  only  limited  the  time  for  moving 
to  set  aside  an  award,  but  had  not  prescribed  any  limit  for  confirming  aa 
award. 

Master  of  the  Rolls.  My  impression  upon  the  subject  is,  that  I  have 
no  jmisdlction  to  interpose  in  the  matter.     There  are  two  classes  of  u- 

(a)  10  Wjn.Sd,  cap.  14. 
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wards,  awards  under  the  statute,  and  awards  by  the  private  agreement  of 
the  parties.  With  respect  to  awards  under  the  statute,  tiiere  is  a  perfect 
difference  between  the  practice  of  the  two  countries,  and  there  are  no  cases 
in  England,  because  they  have  there  no  proceeding  to  confii'm,  the  award 
being  absohite,  in  the  first  instance  :  in  this  country  the  award  is  tiled,  and 
the  party  must  then  move  to  confirm  it.  As  the  party  succeeding  upon  the 
arbiti'ation  in  the  present  case,  did  not,  within  tiie  time  prescribed  by  tlie 
statute,  file  the  award  in  Court,  so  as  to  give  his  adversary  an  opportunity 
of  moving  to  set  it  aside,  I  cannot  now  give  him  any  assistance  in  en- 
forcing it.  He  may,  perhaps,  have  a  remedy  by  action  on  the  awai'd,  but 
"he  cannot,  as  I  conceive,  have  any  assistance  from  this  Court:  the  jurisdic- 
tion of  the  Court,  being,  in  tliis  case,  statuteable,  the  provisions  of  the 
act  must  be  complied  with:  if  they  be  not,  the  Court  has  no  jurisdiction 
whatever.  No»v  as  I  cannot  set  aside  this  award,  by  reason  of  the  statute 
not  having  been  complied  with,  how  can  I  confirm  it  ?  Though  it  is  said 
that  the  practice  of  other  Courts  is  different,  I  have  still  the  misfortune  to 
hold  my  former  opinion,  and  the  rule  which  I  made,  several  years  ago,  I 
shall  adhere  to  now.* 

•  As  to  the  practice  hi  England,  see  Auriol  v.  Smith,  1  Turn,  &  R.  125. 

•  By  sect.  2  of  (be  above  Bfatiile,  10  Wm.  3,  cap.  14,  it  is  enacted,  that  nny  arbitra- 
tion or  umpire) ore,  obtained  l)y  corruption,  or  nndiis  means,  shall  be  Rdjudjjed  and  es- 
teemed voiii.  and  of  none  ellocl,  and  accordingly  be  net  aside  by  any  Coiut  of  Law  or 
Equity,  so  as  complaint  of  nuch  corrnptiou  or  undue  praciice  be  m  ide  in  the  Court 
where  ihe  rule  is  made,  for  sulm'ission  to  such  arbiliation  or  uiiitiirase,  before  ihe  ln^t 
day  of  the  next  lerui  after  such  arbitratioa  or  umpirage  made,  and  published  to  (he 
parties. 

FEB.  5tII. 
SjIITH   V.    lllVINE. 

A  conditional  order  had  been  obtained,  in  February,  1822,  to  confirra 
the  sale  under  the  decree  in  this  cause,  of  three  denominations  of  lands, 
let  to  undertenants,  under  very  old  leases  for  lives,  made  in  the  years  1760 
and  1762.  The  purchase-money  was  two  thousand  pounds,  and  the  rental, 
until  the  fall  of  the  above  leases,  amounted  only  to  sixty  pounds  a  year, 
being  but  three  per  cent,  on  the  purchase-money.  The  purchaser,  in  Fe^ 
hruary,  1822,  lodged  his  promissory  note,  by  the  consent  of  the  plaintiffs, 
for  the  one-fourth  of  the  purchase  money  ;  but  some  difficulties  having  oc- 
curred in  the  making  out  title,  he  did  not  pay  in  the  remaining  three- 
fourths,  until  the  month  of  December,  1832,  when  he  obtained  the  usual  or- 
der to  lodge,  and  in  a  few  days  after  the  lodgment  of  the  remaining  three- 
fourths,  he  obtained  an  order  to  confirm  the  sale  absolutely.  Tlie  surviv- 
ing life  in  the  lease  of  one  of  the  the  three  denominations  sold,  died  a  few 
days  before  the  order  to  lodge. 

INIr.  Litton,  (K.  C.)  now  moved,  on  behalf  of  the  inheritor,  and  a  third 
person,  offering  a  certain  sum  of  money,  that  the  sale  should  be  set  aside,  and 
the  lands  set  up  again  to  be  sold,  before  the  Master,  or  that  it  should  be  re- 
ferred to  the  Master  to  inquire  and  report  what  remained  due  to  the  plain-^ 
tiffs,  for  principal,  interest  and  costs,  and  that  upon  payment  of  such  sum 
as  should  ajjpear  to  be  duo,  an  assignment  might  be  executed  of  such  de- 
mands, to  a  trustee,  for  the  defendant,  on  whose  behalf  the  application  was 
made. 
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The  purchaser  awore,  by  his  affidavit,  that  he  had  been  always  rea- 
dy and  anxious  to  complete  his  purchase,  if  a  good  title  had  been  made 
to  him ;  but  that  difficulties  existed,  from  certain  old  charges,  and  out- 
standing, unsatisfied  judgments,  which  had  delayed  the  completion  of  his 
purchase,  as  well  as  otlier  sales  in  the  cause,  for  many  years:  that  he  was 
not  influenced,  by  the  fall  of  tlie  life,  in  completing  his  pui'cliase  in  De 
cember  last,  but  that  he  would  have,  at  all  events,  then  completed  it ;  all 
the  charges  and  incumbrances  upon  the  estate  having  been  then  released 
and  satisfied,  except  two  or  three  very  old  judgments,  which  would  be 
barred  by  the  operation  of  the  statute,  9^A  Geo.  \th,  cap.  35,  sec.  3,  unless 
revived  within  a  few  months,  and  which,  therefore,  no  longer  constituted 
any  substantial  objection  to  the  title.  He  further  sAvore,  that  he  had  been 
induced  to  bid  as  high  as  he  did,  by  the  expectation  of  the  fall  of  the  lives 
on  which  the  leases  of  1760  and  17G:2  depended,  which  had  been  repre- 
sented in  the  rental  under  which  the  lauds  were  sold,  as  of  very  advanced 
ages. 

Mr.  Keatinge  and  Mr.  Gayer,  on  behalf  of  the  purchaser,  argued,  that 
this  being  an  application  to  rescind  a  sale,  absolutely  confirmed,  a  very 
strong  case,  amounting  to  misconduct  or  fraud,  on  the  part  of  the  purcha- 
ser, was  absolutely  necessary,  under  the  decided  cases,  (a)  to  induce  the 
Court  to  open  the  sale :  that,  here,  bidding  was  a  fair  and  boiia  fide  bid- 
ding, which  would  have  bound  the  purchaser,  whether  the  purchase  turn- 
ed out  a  beneficial  one  or  not.  Kirtvan  v.  Blake,  (h)  And  supposing- 
it  had  become  less  valuable  than  was  anticipated,  in  consequence  of  the 
lives  stated  in  the  rental  as  having  gone  to  America,  and  being  supposed  to 
be  dead,  turning  out  to  be  still  in  existence,  how  could  tlie  purcluiser  de- 
mand to  be  discharged  on  that  ground  ?  and,  if  he  could  not,  upon  the 
just  principle  of  mutuality,  why  should  he  he  deprived  of  his  purchase  by 
a  rise  in  the  value  occasioned  by  the  fall  of  a  life,  upon  which  he  calculated 
in  his  original  bidding  for  the  estate  ?  There  was  no  evidence  of  fraud 
and  he  swore  he  had  never  been  called  upon  to  lodge  his  purchase-money. 

The  Master  of  the  Rolls.  I  cannot  assent  to  the  arguments  of  the 
Counsel  for  the  purchaser.  I  do  not  say  that  there  is  fraud  (in  the  harsh 
sense  of  the  word)  here,  but  I  consider  it  not  to  be  such  a  transaction  as 
the  Court  can  countenance.  Where  a  man  sells  a  reversion,  and  I  treat 
this  as  virtually  such,  it  is  always  done  for  the  purpose  of  getting  the  im  - 
mediate  use  of  the  purchase-money.  Here,  a  man  [mrchases  a  reversion 
twelve  years  ago,  and  does  not  take  a  step  to  complete  hi*  purchase,  until 
the  life,  on  which  the  sub-lease  of  one  of  the  denominations  at  least  de- 
pends, has  fallen,  and  then  he  comes  to  the  Court  to  confirm  the  sale.  If 
he  had  filed  a  bill,  for  specific  execution  of  this  contract,  I  would  have  dis- 
missed his  bill,  and  I  think  he  has  no  equity  to  sustain  his  application  on 
the  present  motion.  I  will  set  aside  the  sale,  but  1  will  direct  that  this 
gentleman  shall  get  back  his  money,  with  interest,  and  the  costs  of  this 
motion.  I  shall  also  give  the  inheritor  the  opportunity  he  seeks  of  obvi- 
ating a  new  sale,  by  paying  otf  the  remaining  charges,  with  the  costs  due. 

(a J  See  Executors  Fergus  t.  Gore,  1  5lr1)ol.  &  Lef  550.     Morice  v    Bishop  o.'  Durham 
11  Ves  57.     While  v.  Wiliou,  ]4  Ves.  iSi.  ' 

(bj  1  Hog   151. 
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FEB.    14th. 

Keown  v.  Keovn. 

3Iotion  for  a  receiver,  after  decree  in  the  cause,  must  he  made  before  the 
Chancellor,  if  there  have  been  no  change  of  circumstances  since  the  de- 


Mr.  Tomb  moved,  that  a  receiver  migbt  be  appointed  in  this  cause.  The 
bill  was  filed  to  carry  the  trusts  of  a  will  into  execution,  against  the  heir- 
at-law  and  trustees  of  the  testator,  and  the  cause  had  been  heard  before 
the  Lord  Chancellor,  in  June  last,,  when  the  usual  decree  for  an  account 
was  made. 

Mastek  of  the  Rolls.  I  have  already,  upon  a  former  occasion,  had 
an  interview  and  conference  with  the  Lord  Chancellor,  upon  tlie  subject  of 
the  practice  in  these  cases.  Upon  that  occasion,  the  Lord  Chancellor  set- 
tled the  course  of  practice,  where  there  has  been,  after  a  decree  has  been 
made,  no  change  in  the  state  of  facts  or  circumstances  of  the  cause  upon 
wliich  the  decree  was  pronounced.  The  motion  for  a  receiver  must  be 
made  before  the  Lord  Chancellor,  but  if  any  change  have  occurred,  the 
application  may  then  be  made  to  this  Court.  Under  a  different  practice,  I 
might,  perhaps,  be  interfering  with  the  Chancellor's  decree,  by  which  his 
Lordship  refused  the  receiver,  as  he  might  have  seen  very  good  reasoq 
to  do^ 


KING'S   BENCH, 

JAN.   21ST. 

Lessee  Jones  v.  Mills. 

■  WJiere  judgment  and  execidion  are  regular,  they  will  not  be  set  aside,  unless^ 
upon  an  affidavit  of  merits, 

Itt  this  case  application  was  made  to  set  aside  the  judgment  in  eject- 
ment, and  the  habere  issued  thereupon,  and  also  for  a  writ  of  restitution. 

BuuTOX,  Justice.  In  this  case  the  judgment  is  regular,  and  the  execu- 
tion also  regular;  and  where  a  party  comes  to  set  aside  a  regular  judg- 
ment, there  must  be  an  affidavit  that  there  he  has  a  just  defence  upon  the 
merits,  and  that  affidavit  must  be  made  by  the  party  hiraself.-|' 

"}•  The  rule  is,  (hat  (he  affidavit  to  snppopt  ft  motion  to  set  aside  a  judgment,  regn- 
liiriy  obtained,  must  be  made  by  the  defendant  himReLf,  or  by  his  attorney  ot  agent, 
Morris  v.  Hunt,  I  Chit,  Rep.  97.  And  if  it  be  made  by  any  other  person  than  the  de- 
fendant, he  muHt  Bwear,  either  (hat  he  is  the  defendant's  attorney,  or  the  attorney'* 
managing  clerk.  Ni  eson  v.  Why(ock,  3  Taunt.  403..  The  atlidavit  nintt  sta(e,  dis- 
tuicdy  nvid  poititively,  (hat  ihe  defendant  has  a  good  defence  upon  the  merits.  Pringle 
T.  Mar!!ucii,  1  Duvv,  lii  liyl.  Id^  Burke  v.  Keaa^  1  Hud.  «&  liro.  41 ;  and  Aaon.  ibjdi« 
4J^  u. 
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ja!n.  26  th. 
King  c.  Marquis  Wellesley. 
JtudgmeiH  roll  amended,  as  to  the  Christian  name  of  the  cognuzee, 

Mr.  Wm.  Curry  applied  for  liberty  to  amend  the  judgment  upon  the 
roll,  in  this  cause,  by  altering- the  Christian  name  of  the  cognuzee,  from 
Thomas  to  William.  The  judgment  had  been  entered,  under  and  by 
virtue  of  a  warrant  of  attorney,  ibr  the  sum  of  £1055,  in  order  to  se- 
cure the  payment  of  an  annuity.  The  deed  of  annuity  was  of  the  same 
date  with  the  bond  and  warrant,  and  contained  a  clause  of  repurchase. 
The  annuity  was  granted  to  William  King,  of  Windsor,  a  Captain  in 
the  Navy — but  in  the  warrant  and  judgment,  the  name  was  Thomas 
King.  The  affidavit  of  the  plaintiff,  wJiich  was  read  in  support  of  the 
motion,  stated,  that  the  annuity  bond  and  warrant  was  to  the  plaintiff, 
William  King — that  the  pnrchase-ononey  was  paid  by  him — that  he  was  de- 
scribed in  the  deed,  a  Captain  in  the  Navy — and,  at  the  time  the  bond 
and  warrant  were  executed,  was  resident  at  Windsor — that  inquiries  have 
been  made,  and  that  there  is  no  person,  now  resident  in  Windsor,  of  the 
name  of  Thomas  King,  a  Captain  in  the  Navy. 

[Justice  Jebb.  Suspose  there  had  been  a  person  of  the  name  of  Tho- 
mas King,  who  had  afterwards  gone  abroad.] 

He  swears,  that  no  person,  of  that  name,  was  resident  at  Windsor,  at 
the  time  the  bond  and  warrant  were  executed,  and  that  the  money  was 
paid  by  him.  The  annuity  has  been  now  repurchased,  and  it  is  necessary 
to  make  this  application,  to  enable  the  party  to  enter  satisfaction  on  the 
judgment. 

Per  curiam.    Let  Hie  record  he  amended. 


JAN.  30th. 

Cleary  v.  Kean. 

Where  n  parly  is  in  custody,  on  a  criminal  charge,  no  detainer  can  be 
lodged  against  him,  without  leave  of  the  Court. 

In  this  case  application  was  made  to  the  Court,  for  an  order,  that  the 
detainer  laid  on  the  defendant,  while  in  custody,  upon  a  criminal  charge, 
should  be  set  aside,  oa  the  ground  that  the  detainer  had  been  lodged  with- 
out leave  of  the  Court.  The  motion  was  made  upon  notice  to  the  oppo- 
site party. 

Per  curiam.  There  are  some  cases  excepted  from  the  general  rule,  but 
unless  the  present  case  be  shewn  to  come  within  the  exceptions,  we  will 
grant  the  order  sought. 

Counsel  appeared  on  behalf  of  the  plaintiff,  but  did  not  succeed  in 
shewing  that  this  was  one  of  the  excepted  cases.  The  ordei'  to  set  aside 
the  detainer  was  therefore  granted.* 

•  A  person  in  custody  for  n  felony,  may,  on  motion  to  (he  Court,  or  to  a  Judge,  jit 
Cliauiber,  be  cbarged  with  procesa  in  u  eivU  actiua.     Duiu4ree  v.  Justice  ;  cus.  leinp. 
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JAN.  30th. 

Tracy  v.  Power. 

In  an  account  before  the  officer,  on  foot  of  an  elegit,  interest  allowed  on  tJi 
the  costs  of  a  judgment,  in  case. 


e 


Mr.  Hobart  moved,  that  the  Prothonotary  might  be  directed  to  review 
his  taxation,  and  account  taken,  in  this  cause. 

The  plaintiff  was  in  possession  of  the  defendant's  Lands,  under  an  ele- 
git, upon  a  judgment,  obtained  in  an  action  of  assumpsit,  upon  a  promis- 
sory note,  and  a  rule  had  been  obtained,  pur^suant  to  the  autiioi-ity  of 
Price  V.  Varney,  (a)  that  it  might  be  referred  to  the  officer  to  take  an 
account  of  the  rents  and  profits  received  by  the  plaintiff,  on  foot  of  the 
elegit.  In  taking  the  account,  the  officer  had  only  allowed  interest  upon 
that  part  of  the  amount  of  the  judgment  which  consisted  of  the  original 
security,  and  not  upon  that  Avhich  consisted  of  costs.  He  had  also  re- 
fused to  allow  to  the  plaintiff"  the  costs  of  taking  tlie  account.  Mr.  Ho' 
Jar^  contended,  that,  in  this  proceeding,  which  was  governed  by  equi- 
table  principles,  interest  upon  the  costs,  forming  part  of  the  judgment, 
Avhich  was  an  integral  sum,  ought  to  have  been  allowed,  and  relied  upon 
the  case  of  Bover  v.  Dalzel,  (b)  where,  in  an  action  on  an  Irish  judg- 
ment, in  England,  the  question  had  been  left  to  the  jury,  whether,  under 
the  circumstances  of  the  case,  any,  and  what  interest  was  recoverable,  and 
where,  in  deciding  such  question,  they  had  to  consider  whetlier  the  plain- 
tiff' had  been  guilty  of  any  laches  in  following  up  the  judgment,  by  exe- 
cution. In  support  of  the  position,  that  the  plaintiff"  was  entitled  to  the 
costs  of  taking  the  account,  before  the  officer,  which  were  of  the  same  na- 
ture as  the  costs  of  an  elegit  creditor,  against  whom  a  bill  in  equity  has 
been  filed  for  an  account  of  his  receipts,  on  foot  of  his  elegit,  and  to  re- 
move him  from  the  possession  of  the  land,  tlie  case  of  Owen.v.  Griffith, 
(c)  was  relied  upon. 

Mr.  Hassard,  contra,  contended,  that  interest  was  not  recoverable  upon 
a  jutlginent  in  case,  and  stated,  that  the  practice  in  the  Court  of  Exche- 
quer, was,  as  laid  down  by  Stewart's  Practical  Forms,  IIS,  to  allow  inte- 
rest only  upon  so  much  and  such  part  of  the  original  security  on  which 
the  judgment  was  obtained,  as  would  have  borne  interest  at  law,  if  it  had 
not  merged  in  a  judgment  in  case. 

Per  curiam.  We  think  it  not  unreasonable,  while  exercising  an  equi- 
table jurisdiction,  to  allow  interest  upon  the  costs,  which  form  part  of  the 

(r)  3  B.  &  C,   733.  (b)  3   Carr  &  Fay.  (c)   1  Vcs,  sen.  249. 


Hard.  190.  Barket  v,  Rainer,  ibid,  170  ;  but  he  cannot  be  sochargrd  withont  leave  of 
the  Coml,ora  Judi-e.  Fr.  Re,-.  32j.  Tli  Rayin.  58.  I  Sid.  90.  I  Lp»-.  ]4t).  1  Salk. 
354.  Unless  he  siiUVr  judgment  to  go  agaitist  hiai,  after  wliicfi  he  will  not  be  allowed 
to  take  any  advantage  of  the  irregiiiarily.  1  Chi(.  Rep.  .'}86.  1  Durn.  &  East,  591 ; 
or  unless  he  be  in  custody,  upon  an  attachment  for  non-payment  of  costs,  as  he  may 
(hen  he  charged  in  execution  in  aditterent  action,  as  a  matter  of  course.  4  Durn.  and 
Eiist  3!t5,  If,  while  the  defendant  is  in  custody,  any  other  bailable  writ  be  Joiged 
with' the  Sheriff,  at  the  suit  of  the  same  or  any  other  plaintiff,  the  olllcer,  jn  ^ho?e  cus- 
tody he  is  bound,  is  at  his  peril  to  detain  him,  until  i-egularly  discharged  from  the  se- 
cond writ :  it  is  therefore  the  officer's  dnty,  before  be  discharges  a  person  in  his  cus- 
tody, to  search  the  Sheriff 's  OflTice,  to  sf  e  if  there  be  any  detainers  lodged  there  ngiinst 
him.'    A  detainer,  i^,  in  fact,  a  new  impriionnien'.     Sec  1  Roil.  241. 
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judgment.  Interest,  upon  the  costs,  is  not  like  interest  upon  interest ; 
costs  are,  in  themselves,  a  principal  sum.  We  think  that  the  case  cited, 
from  Vesey,  senior,  is  conclusive  on  the  second  point. 

Report  referred  back  to  the  officer,  with  directions  to  him  to  allow  the 
plaintiff  interest  upon  the  whole  sum  contained  in  the  judgment,  and  also 
the  costs  of  taking  the  account. 

Motion  granted,  with  costs. 

•  Mr.  Stewart  states,  fii  the  third  volume  of  his  Forms,  page  778,  that  it  was  decided 
by  the  Court  of  Exchequer,  ia  Ireland,  ia  May,  1829,  in  the  case  of  Kelly  v.  Jones, 
that  when  a  defendant  soeks  to  obtain,  summarily,  on  motion,  all  the  benefit  he  could 
receive  from  a  bill  in  equity,  that  equity  should  be  done  by  him,  and  that  therefore  '•  the 
**  plaintiff  getting  into  possession  by  elegit,  and  called  upon  to  account  at  law,  should  be 
"  allowed  interest  upon  the  original  security,  which  would  have  borne  interest  if  the  de- 
"  mand  had  not  merged  into  a  judgment  in  case."  It  would  appear,  from  this  case,  that 
in  the  Exchequer,  in  Ireland,  interest  will  not  be  allowed  upon  any  part  of  the  amount 
of  the  judgment  beyond  the  original  security.  In  the  same  rase,  the  Court  of  Exche- 
quer allowed  tht  costs  of  the  motion,  (Stewart's  Forms,  ibid.)  as  was  done  in  the  pre- 
sent c«ise. 

Errata — The  case  cited  in  page  48,  should  be  Bann.  v.  Dalzel,  5  Carr,  &  Pay.  576. 


JAN.  29th. 

Troy  v.  Kirk. 

Important  decision  on  the  Sub-letting  Act. 

This  was  an  action  of  trespass,  quare  clausum  fregit,  for  breaking  and 
entering  the  Inn  at  Ashbourne.  The  defendant  justified  under  a  lease  to 
him,  derived  from  the  fee.  The  plaintiif  replied,  an  under-lease  made  So 
him  by  the  defendant:,  to  which  the  defendant  rejoined,  bringing  the  under- 
lease within  the  provisions  of  the  third  section  of  the  1th  Geo.  ^th,  cap. 
29,  against  the  sub-letting  and  assigning  of  lands  and  tenements.  To  this 
rejoinder  the  plaintiff  demurred.  The  demurrer  was  fully  argued,  in  Eas- 
ter Term,  1832,  by  Mr.  Serjeant  Perrin  and  Mr.  Cruise,  (K.  C.)  on  the 
part  of  the  plaintiff,  and  by  xMr.  Holmes  and  Mr.  J.  C.  Brady,  on  the  part 
of  the  defendant. 

BusHE,  the  Lord  Chief  Justice,  now  delivered  the  judgment  of  the 
Court.  The  question  raised  upon  tlie  pleadings,  is,  whether  a  lessor  can 
enter  on  his  own  lessee,  the  lease  being  within  the  provisions  of  the  third 
section  of  the  sub-letting  act?  The  plaintiff  contends  that  the  sub-lease 
is  voidable,  only,  and  that  it  cannot  be  avoided  by  the  lessor.  The  de- 
fendant insists  that  it  is  absolutely  void.  The  statute  was  made  for  the 
mutual  protection  of  landlords  and  tenants;  but,  without  holding  the  sub- 
lease void,  this  section  would  be  wholly  inoperative.  The  sub  lease  works 
no  forfeiture.  No  right  of  entry  is  given  to  the  head  landlord  by  the  sta- 
tute :  he  may  confirm,  but  he  cannot  avoid,  the  sub-lease.  The  second 
section  does  not  apply  to  those  sub-leases  which  come  under  the  thirdsec- 
tion,  and  therefore,  unless  the  lease  be  void  the  rent  can  be  enforced.  The 
contrary  construction  then  is  necessary  to  give  effect  to  the  statute.  No 
prudent  man  will  make  a  lease  under  which  rent  cannot  be  recovered,  nor 
will  any  one  cater  into  premises  to  expend  labour  and  capital  upon  them, 
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if  he  be  liable  to  be  turned  out,  at  any  moment,  by  his  own  lessor.* 

Demurred  overruled,  and  judgment  for  the  defendant. 


*  By  the  7th  Geo.  ^th,  cap.  29,  see.  1,  it  is  enacted,  that  where  lands  and 
tenements,  in  Ireland,  are  or  shall  be  holden,  under  any  lease,  instrument 
or  agi-eement,  in  writing,  in  force  at  the  time  of  the  passing  of  this  act,  or 
which  shall  be  made  or  entered  into  at  any  time  on  or  before  the  first  day 
of  June,  1826,  which  lease,  agreement  or  instrument,  shall  contain  any 
condition  or  covenant,  prohibiting,  controlling  or  regulating  the  assignment 
or  sub-letting  of  the  lands  or  tenements  demised,  or  agreed  to  be  demised 
thereby,  or  of  any  part  thereof,  no  act,  matter  or  thing,  whatsoever,  to  be 
done  oi-  acquiesced  in  by  the  lessor  or  person  contracting  to  lease  by  such 
deed  or  instrument,  or  by  his  or  their  heirs,  executors,  administrators  or 
assigns,  shall  be  deemed,  taken  or  construed,  in  any  Court  of  Law  or  Equi- 
ty, to  be  or  amount  to  a  waiver  of  the  benefit  of  any  such  condition  or  co- 
venant, and  that  in  any  action  or  actional,  f»»r  the  breach  of  any  condition 
or  covenant  committed,  at  any  time  atU^r  the  first  day  of  June,  1826,  such 
lessor  or  contracting  party,  and  his  or  their  heirs,  executors,  administra- 
tors and  assigns,  shall  be  entitled  to  recover  the  possession  of  such  lauds 
or  tenements,  by  virtue  of  such  condition,  or  any  penally  for  thp  breach  of 
such  covenant,  according  to  the  provisions  of  such  condition  or  covenant 
respectively,  unless  it  shall  be  expressly  proved  that  such  assignment  or 
sub-letting  was  made  with  the  consent  of  such  lessor  or  contracting  party, 
his  or  their  heirs,  executors,  administrators  or  assigns,  testified,  where 
such  assignment  or  sub-letting  shall  be  by  deed  or  written  instrument,  by 
his  or  their  being  a  party  to  and  signing  and  sealing  said  deed  or  written 
instrument,  or  where  such  assignment  or  sub-letting  shall  not  be  by  deed 
or  written  instrument,  testified  by  his  or  their  consent,  in  writing,  or  unless 
the  benefit  of  such  condition  or  covenant  shall  have  been  expressly  waivedy 
by  some  ivriting,  signed  by  the  party  entitled  to  the  benefit  thereof.  And 
by  section  2d,  it  is  enacted,  that,  in  all  cases,  the  person  assigning  or  sub- 
letting, contrary  to  this  act,  without  such  consent,  signified,  &%  herein  before 
directed,  eliall  not  have  or  be  entitled  to  any  remedy,  by  distress,  or  other- 
wise, for  the  recovery  of  any  rent  or  sum  reserved  in  and  by  any  deed, 
written  instrument  or  other  agreement,  by  Avhich  such  sub  letting  or  as- 
signing shall  be  made,  or  for  the  occupation  of  any  of  the  lands  or  tene- 
ments so  assigned  or  snb-let,  anything  in  such  deed,  instrument  or  agree- 
ment, or  any  law  statute  or  usage  to  the  co-irary  in  any  wise  notwith- 
standing. And  by  section  3d,  it  is  enacted,  that  where  any  lands  or  tene- 
ments, in  Ireland,  shall  be  held  by  virtue  of  any  lease  which  shall  be  exe- 
cuted or  entered  into,  at  any  time  alter  the  first  day  of  June,  1826,  not 
containing  a  clause,  expressly  authorising  and  empowering  the  lessee  or 
•tenant  ta  assign  or  sub-let,  other  than  a  lease  for  a  terra  of  ninety- nine 
years,  or  upwards,  or  a  lease  for  lives  or  years,  with  a  covenant  for  perpe- 
tual renewal,  or  a  lease  held  immediately  under  any  person  or  persons,  or 
bodies  corporate  or  ecclesiastical,  with  a  toties  quoties  covenant  for  renewal, 
it  shall  not  be  lanfal  for  svch  lessee  or  tenant,  his  or  their  heirs,  executors, 
fidministrators  or  assigns,  to  assign  or  sub-let,  eitiier  by  written  instrument 
or  otherwise,  any  such  lands  or  tenements,  or  any  part  thereof,  without 
the  express  consent  of  tlie  lessor  or  contracting  party  to  such  lease  or  con- 
tract, his  or  their  heirS;  executors,  administrators  or  assigns,  testified  where 
such  assignment  or  sub-lotting  shidl  be  by  deed  or  written  instrument,  by 
his  or  their  being  a  party  to  and  signing  and  sealing  such  deed  or  written 
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Biddings  opened  on  advance  of  £10.  per  cent,  on  payment  of  expenses  of 
the  former  sale,  and  plaintiff^  s  costs  of  the  motion, 

Mr.  Keatinge  moved,  on  behalf  of  a  Mr.  Bradley,  to  open  the  sale  had 
under  the  decree  in  this  cause,  upon  the  ground  of  an  advance  of  price  to 
the  amount  of  £10.  per  cent.  The  lands  had  been  sold  for  six  hundred 
pounds. 

Mr.  Bennett,  (K.  C.)  against  the  motion.  The  old  rule  of  the  Court 
was,  tliat  it  would  open  a  sale,  in  any  case,  upon  an  increased  bidding  of 
£10.  per  cent. ;  but  that  the  modern  practice  was  that  the  Court  would 
look  into  the  circumstances,  and  grant  or  refuse  the  application  accordingly. 
With  respect  to  the  present  case,  the  sum  is  so  small  that  an  increase  of 
£10.  per  cent,  upon  it,  will  be  quite  insufficient  to  pay  the  expenses  of  the 
sale,  and  the  plaintiif 's  costs  on  this  motion. 

Mr.  Keatinge,  in  reply.  It  will  be  rather  a  hard  measure  upon  Mr, 
Bradley,  by  means  of  whom  the  sale  has  been  opened,  to  be  obliged  to 
pay  the  expenses  of  the  former  sale,  when  he  may,  perhaps,  be  outbid 
upon  the  re-sale,  but  if  the  Court  think  it  right  he  will  undertake  to  pay 
them. 

Mr.  Mohjneux,  on  behalf  of  the  purchaser,  applied  to  have  his  promis- 
sory note,  for  the  amount  of  his  deposit  of  the  purchase  money,  handed 
back  to  him,  and  also  for  his  costs  of  attending  upon  the  motion. 

The  Chief  Baron.  The  present  practice  of  the  Conrt  is  as  Mr.  Ben- 
nett has  stated  it.  A  sale  will  not  necessarily  be  opened  upon  an  advance 
of  £10.  per  cent,  but  the  Court  will  examine  into  the  circumstances,  and 
decide  accordingly.  As  to  the  ex[K'nses  of  the  sale  already  liad,  a  person 
on  whose  application  a  sale  has  bieu  opentnl,  is  not,  if  he  should  be  out- 
bid at  the  re-sale,  entitled  upou  that  ground  to  be  exonerated  from  paying 


instrument,  or  by  his  or  their  written  indorsement  on  »ach  d«ed  or  instru 
nient,  ratifying  and  confirming  the  pame ;  or  where  such  assignment  or 
sub-letting  shall  not  be  by  deed  or  written  instrument,  testified  by  his  or 
their  consent,  in  writing ;  and  every  such  assignment  or  snb-lettisig,  and 
every  lease,  deed  or  instrninent,  or  other  agreement  or  proceeding,  where- 
by such  assignment  or  sub- letting  shall  be  made,  without  snch  consent  as 
aforesaid,  and  testitied  as  aforesaid,  shall  be  and  be  deemed  ?/,Ao//y  void'Awd 
invalid,  to  all  intents  and  purposes  whatsoever,  any  law,  statute  or  usage 
to  the  contrary  in  any  wise  uotwithsiauding,  unless  such  consent  shall  ho 
indorsed  or  executed  in  writing,  as  aforesaid;  and  that  in  any  proceeding 
in  law  or  equity,  relating  to  s\uh  assignment  or  sub-letting,  the  party  so 
assigning  or  sub-letting,  shall  be  made,  or  attempted  to  he  made,  shall  not 
be  entitled  to  avail  himself  of  any  constructive  or  parol  v/aiver  of  the  be- 
nefit of  this  act,  by  or  on  behalf  of  such  lessor  or  contracting  party. 
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he  expenses  of  the  former  sale,  and  such  is  the  rule  in  England  also 
Mr.  Bradley  must  therefore  pay  the  expenses  here.     With  respect  to  the 
purchaser,  his  application  is  premature.* 

3Iofion  granted,  on  the  terms  of  Mr.  Bradleij  paying  the  expenses  of  the 
for  :■'<-'/•  sale,  and  the  costs  of  the  plaintiff  on  the  motion. 

•  The  following  authorities,  on  the  subject  of  the  present  case,  ^ay,  perhaps,  be  use- 
ful. In  a  cix-ditor's  suit,  biddings  opened  upon  an  adv?nce  of  i'50O  upon  ^10  0,0., 
paying  the  advance  into  Court,  and  tba  expenses  of  the  distha*'  ed  purchaser.  Biooke 
V.  Su)ith,  3  Ves  &  Bea  144. —  Biddings  opened  on  an  advance  dF  .£50.  upon  =£580., 
and  paying  the  expenses,  £[0.  percent,  not  a  sufficient  advance  upon  a  small  sum. 
Upton  V.  Lord  Ferrers,  4  Ves,  700. —  A  re-sale,  upon  opening  biddings,  producing  con- 
siderable increase  of  price,  is  no  ground  for  giving  a  party  his  costs  of  opening  the  bid- 
dings. Trefu.sis  V.  Clinton,  1  Ves.  &  Bea.  .361. — A  person  who  opened  the  biddings, 
but  was  not  the  purchaser,  the  estate,  upon  the  re.sa]e,  liaving  gone  considerably  higher, 
cannot,  on  that  ground,  have  his  costs.  Earl  Macclesfield  v.  Blake,  8  Ves.  214" — A  per- 
son opening  ihe  biddinc^s,  though  not  the  purchaser,  not  entitled  to  costs.  Rigby  v. 
M'Namara,  6  Ves,  466 — A  person  opening  the  biddings,  though  not  the  p".rchaser  at 
the  re  sale,  allowed  his  expenses  under  special  circumstance's.  West  v.  Vincen',  12  Ves. 
6  ;  Owen  v.  Foulkes.  9  Ves.  34S  — Where  a  person  w^ho  has  made  a  deposit  upon  being 
declared  the  highest  bidder,  at  a  sale  under  a  decree,  is  outbid,  at  a  second  setting  up  of 
the  lands  to  sal«  he  isentitled  to  have  his  deposit  back  immediately,  but  he  must  wait  for 
his  interest  and  costs  until  the  sale  shall  have  been  completed.  Archindall  v.  Montgo- 
mery, Vera.  &  Scrir.  302 ;  and  see  also  Farlow  v.  Weildou,  4  Mad.  Rep.  460,  on  note. 


EXCHEQUER    OF    PLEAS. 

JAX.  15th. 

TuiTE  V.  Macgillicuddy. 

A  person  subpoenaed  as  a  witness,  absenting  himself  from  a  trial,  on  which, 
plaintiff  was,  in  consequence,  noa  suited,  ordered  to  pay  the  costs  of  the 
non-suit,  plaintiff  undertaking  to  bring  no  action^  bat  no  attachment 
under  the  circumstances. 

This  was  an  application  for  an  attachment  against  Mr.  Thompson,  the. 
treasurer  of  the  county  of  Kerry,  and  a  person  of  the  name  of  Flynn, 
his  clerk,  for  not  attending  as  witnesses,  at  tlie  trial  of  this  cause,  in  obe- 
dience to  the  writ  of  subpoena  ad  testificandum.  The  cause  had  come  on 
for  trial  on  the  third  day  of  the  Summer  Assizes,  at  Tralee,  before  Ba- 
ron Pennefather,  and  the  plaintiiF  was  non-suited,  in  consetjuence  of  the 
non-attendance  of  these  two  witnesses. 

Mr  Bennett,  (K.  C.)  and  Mp.  Wovlffe,  (K,  C.)  in  support  of  the 
motion.  Tuite  had  been  surety  for  Macgillicuddy,  the  high  constable 
of  the  barony,  for  his  properly  accounting  for  sums  received  of  the 
county  cess,  and  Mr.  Thompson  is  treasurer  of  the  county;  he  was 
a  defaulter  to  the  grand  jury,  and  Macgillicuddy,  the  constable,  a 
defaulter  to  the  public.  Thompson  should  have  got  the  money  from 
the  sureties,  but  he  takes  a  bill  from  Tuite,  payable  by  instalments, 
and  charged  interest  upon  it,  when  he  was  really  not  a  farthing 
out  of  pocket,  and  he  stays  away  from  the  trial,  lest  this  transaction 
should  come  to  light.  Mr.  Nelligan,  the  attorney  of  the  plaintiff,  states, 
that  he  sent  three  several  messengers  for  Mr.  'I'hompson,  to  his  house, 
and  that  Thompson  was  denied  to  be  at  home,  hut  it  was  said  he  was  in 
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tUe  neighbourhood ;  yet  Thompson  does  not  venture  to  state  where  he 
had  gone ;  he  was  not  to  be  found,  either  at  his  own  house  or  at  the  trea- 
surer's office,  in  Tralee :  he  was  present  at  the  trial  of  Lessee  Lord 
Headly  v.  Leary,  which  immediately  preceded  the  present  case,  as  ap- 
pears from  his  own  affidavit,  and  he  leaves  Court,  under  an  impression 
as  he  says,  tliat  tlie  former  trial  would  take  up  the  entire  day  ;  ho  was  to 
have  attended  with  the  presentment  books,  which  he  states  are  very  hea- 
vy, and  therefore  he  expt^cted  to  receive  notice.  Tnite  was  nonsuited 
but  there  has  been  no  application  to  set  the  non-suit  aside,  even  if  it  were 
we  should  be  obliged  to  pay  the  costs.  On  the  day  after  the  trial, 
Thompsson  said  he  had  been  at  his  farm :  it  is  true,  he  denies  that 
he  said  so,  but  he  does  not  deny  the  allegation  itself,  so  that  he 
must  be  taken  to  have  been  at  his  farm  ;  he  does  not  say  Avhere  he 
was  ;  he  heard  a  whistle,  and  came  into  Court,  an  hour  after  tlie  trial 
was  over ;  Flynn  is  in  the  same  predicament.  The  witness,  in  the  present 
case,  was  a  material  and,  perhaps,  the  only  witness  which  distinguishes 
this  case  from  that  of  Blandford  v.  DeTastet,  (a)  where  there  were 
many  others.  The  witness  did  not  go  to  his  office,  for  plaintiff's  attorney 
sent  there.  In  these  cases,  it  is  not  so  much  the  loss  to  the  party,  as  the 
injury  caused  by  the  delay  of  public  business.  There  were  two  subpcenas 
in  this  case — one  a  subpoena  ad  testificandum.,  and  the  other  a  subpcena  du- 
ces tecum.  With  respect  to  the  case  of  Flynn,  it  does  not  appear  that  he 
attended  at  all.  And  as  to  Thompson,  the  cause  immediately  before  ours 
in  the  list  was  actually  going  on,  while  he  was  in  Court.  Jf  parties  are 
to  be  let  oiF  from  attachments,  in  such  cases  as  the  present,  the  result  will 
be,  that  no  witness  will  attend.  This  proceeding  by  attachment  is  a 
festinum  and  cheap  remedy,  for  a  party  who  has  been  injured  by  the  ab- 
sence of  a  witness. 

[Smith,  Baron.     Now  suppose  there  had  been  a  promise  of  notice 
when    the  trial  Vould  come  on — circumstances  may  qualify   the  eflect  of 
the  obligation,  which  the  process  of  the  Court  imposes  on  the  party.] 

He  states,  that  he  did  not  think  any  other  case  would  come  on,  but  is 
this  sufficient  excuse  ? 

Mr.  Serjeant  O Loghlen  and  Mx\  Hichson,  {contra.)  The  rule  of  the 
Court,  in  these  cases,  will  not  apply,  unless  the  witness  is  wilfully  ab- 
sent, and  that  is  not  the  case  here.  The  witness,  in  the  present  case 
was  required  by  subpcena  duces  tecum,  to  attend  with  the  books  of  Grand 
Jury  presentments,  at  the  Assizes  of  Kerry,  for  a  series  of  several  years. 
These  books  contained  a  variety  of  public  documents,  which  it  was  neces- 
sary should  remain  in  his  office,  which  is' distant  from  the  Court-house 

he  was  in  Court  all  the  morning,  and  anxious  to  give  evidence,  and  he 
requested  that  he  should  have  timely  notice  of  the  time  when  he  would 
be  required  to  attend  with  the  books ;  yet  no  such  notice  is  given :  his 
absence  was  not  intended  as  a  contempt,  nor  did  it  arise  from  a  wish  to 
avoid  giving  evidence  ;  he  was  in  Court  until  a  late  hour,  when  he  went 
away  ;  as  he  had  received  no  notice  that  lie  would  be  required,  he  thouo-ht 
the  trial  would  not  come  on :  he  states  his  absence  to  have  been  uninten' 
tional,  and  no  contempt  intended — and  in  such  cases,  the  Court  will  not 
interfere  in  this  summary  way.  Tidd  Prac.  Home  r.  Smith  (b).  And 
the  general  principle  is  laid  down,  that  the  motion  will  not  be  entertained 
unless  made  in  the  term  immediately  succeeding  the  trial,  in  Thorpe  v. 
^ishorne  (c) — in  Blandford  v.  Be  lastet  (d)  which  was  the  case  of  a 

(a)  5  Taunt   260.  (b)   6  Taunt.  9. 

(c)  IJ  Bail.  Moor.  65,  (d)  5  Taunt.  260. 
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broker,  who  was  subpoenaed  as  a  witness,  and  because  the  case,  in  which 
he  was  a  witness,  was  at  a  great  distance  from  the  case  on  trial,  he  went 
©fF  upon  his  necessary  business,  the  Court  refused  to  attach  him  ;  so  also 
in  the  same  case,  where  another  witness  had  left  the  Court,  on  being 
tohl,  by  defendant's  attorney,  that  he  was  only  required  to  prove  the 
feand-writing,  the  Court  refused  to  interfere.  The  party  hei'e  is  not 
without  his  remedy,  and  may  bring  his  action.  The  plaintiff's  attorney 
ought  not  to  have  adopted  this  mode  of  proceeding  against  the  witness- 
lie  was  the  attorney  in  the  trial  immediately  preceding,  and  knew  it  to  be 
short,  yet,  during  tliat  trial,  ho  never  sent  for  the  witness,  but  as  soon 
as  it  is  over,  he  sends  for  him,  to  bring  all  these  bocks  and  documents — • 
Flynn's  case  is  stronger,  for  he  was  informed,  by  plaiiitiif 's  attorney^  that 
lie  would  get  timely  notice  of  the  trial  coming  on,  and  he  attend  s  im- 
jKcdiately,  upon  the  first  notice,  and  his  absence  was  quice  unintentional. 
The  affidavit  of  the  party  sought  to  be  attached  is  to  determine  three  moti- 
©ns  for  an  attachment.  Executors  Pope  v.  Longfield  (e) — nor  will  an  attacK- 
ment   be   granted,    unless    some    ill    motive    or   wilful    negligence    and 

inattention    clearly    appear     Philips   Evidence    (f) Tidd  (g)     Mr. 

TItompson's  affidavit  is  satisfactory  upon  the  point — he  was  ready  and 
■willing  to  give  evidence;  nor  can  any  case  be  shewn,  of  amotion  of  this 
nature,  where  there  M^as  not  also  a  motion  to  set  aside  the  non-suit,  on 
payment  of  costs,  and  the  plaintiff  cannot  now  apply  to  set  aside  the  nonr 
salt : 

Besides,  the  Courts  distinguish  between  the  proceedings  by  attachment 
and  by  civil  action — Barroto  v.  Humphreys  (i)  The  contempt  of  Court, 
ji8(i  the  damage  sustained  by  the  party — Blandjord  v.  DeTastet  (k)— 
There  is  no  mode  of  measuring  the  damage  sustained. 

Per  curiam.  Disallow  the  canse  shewn.  No  attachment  to  issue,  the 
witness  paying  the  costs  of  the  trial,  and  the  plaintiff  undertaking  to  bring 
no  action  against  tlio  witness. 

(«')   Glas    Rep.  5*-  (/")   P   7. 

ig)  835.  (0   1   Maifh. -iOl, 

li)  3  Bar.  &  Al.  «00. 


JAN.  lore. 

CURWEN    V.    MaGUIRE. 

This  was  an  action  of  assumpsit,  for  goods  sold  and  delivered.  At  the 
trial  before  Baron  Smith,  at  the  Sittings  after  Michaelmas  Term,  1832, 
it  appeared  that  the  plaintiff,  who  was  a  tradesman,  residing  in  Westmor- 
land Street,  had,  in  the  year  1830,  delivered  the  goods,  for  the  amount  of 
which  the  action  was  brought,  to  the  wife  of  the  defendant,  at  her  resi- 
dence, in  Sandymount.  Mrs.  Maguire  had  separated  fronj  her  husband,  in 
the  year  1817,  about  which  time  the  defendant  was  put  into  prison,  for 
debt,  and  he  remained  there  for  several  years,  Mrs.  Maguire  occasionally 
visiting  him  during  part  of  the  time.  Mrs.  Maguire  resided  with  her 
daughter,  by  the  defendant,  in  a  house  of  her  owu,  and  had  a  separate 
maintenance  to  the  amount  of  £400.  a  year,  while  the  defendant  resided 
in  the  prison,  with  a  mistress,  by  whom  he  had  several  children.  Upon 
these  facts  Baron  Smith  nonsuited  the  plaintiff.  A  rule  7iisi  had  been  ob- 
tained to  set  aside  the  nonsuit,  on  the  grounds  that  there  was  evidence  to 
go  to  the  jury,  as  to  whether  Mrs.  Maguire  had  reasonable  cause  for  liv- 
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\ng  separate  from  her  husband ;  whether  she  had  a  sufficient  separate  main- 
tenance, and  whether  plaintiff  was  acquainted  with  the  fact. 

Mr.  Holmes  now  moved  to  have  the  conditional  order  made  abso- 
lute. There  were  several  questions  which  ought  to  have  been  sub- 
mitted to  the  jury  upon  the  evidence — first,  if  there  were  any  doubt  upoa 
the  subject  whether  there  had  been  a  marriage,  as  the  parties  had  lived  to- 
gether? next,  whether  Mrs.  Maguire  had  any  reasonable  gTounds  for  leav- 
ing her  husband  ?  because  where  a  married  woman  leaves  her  husbm«!, 
not  alone  from  threats  of  violence,  but  even  upon  other  gi'ounds,  for  ia- 
stance,  if  the  husband  render  his  house  unfit  for  a  modest  woman  to  coh- 
tinue  in,  in  that  case  the  husband  will  be  liable  for  her  support  and  rnaia- 
tenance,  as  she  is  justified  in  going  away.  This  is  the  doctrine  of  the  mo- 
dern cases  on  the  subject ;  and  the  case  of  Horwood  v.  Heffer,  (a)  whidi 
had  laid  down  a  different  principle,  is  overruled  by  that  of  lloaliston  v. 
Smith,  (b)  Another  question  for  the  jury  was,  whether  the  separate 
maintenance  was  sufficient?  and  did  the  plaintiff  know  of  it?  One  «f 
the  grounds  upon  which  the  learned  Judge  -directed  a  nonsuit  was,  that; 
the  credit  was  giv^en  to  the  wife,  but  this  was  also  a  question  for  the  jury. 
There  was  no  evidence  tliat  the  plaintiff"  knew  of  Mrs.  Maguire  beiag' 
married,  and  living  separate  from  her  husband ;  and  part  of  the  article* 
were  furnished  to  the  daughter,  for  which  the  defendant  was  liable,  as  the 
daughter  was  not  then  married. 

Mr.  Gilmore,  (K.  C.)  and  Mr.  Jackson,  (K.  C)  contra.  The  princi- 
ples upon  which  this  case  must  be  decided  are  well  ascertained.  In  order 
to  render  the  husband  liable,  some  authority,  either  express  or  iaiplie4» 
must  be  given  by  him  to  the  plaintiff.  Where  the  husband  and  wife  live 
together  such  authority  is  presumed  for  necessaries,  but  not  where  thw 
are  separated.  There  the  plaintiff'  muist  shew  an  authority  given,  la 
Manwaring  v.  Lester,  (c)  Lord  Tenterden  lays  it  down,  that  where  hus- 
band and  wife  live  separate,  an  authority  must  be  shewn  to  bind  the  hus- 
band, even  for  necessaries.  The  facts  of  the  present  case  are  short  slwA 
simple.  The  husband  and  wife  had  lived  separate  and  apart,  for  nearly 
sixteen  years.  The  plaintiff  shewed  no  connection  between  the  detend- 
ant  and  the  cause  of  action  by  any  person  from  his  establishment:  3je 
merely  produced  an  accoimt,  with  a  memorandum  \vritten  on  it  by  Mrs. 
Maguire,  a  week  before.  It  did  not  appear  that  he  knew  the  defendant,, 
or  that  he  ever  knew  there  was  such  a  person.  It  was  necessary  for  him  t» 
shewthatthe  credit  was  given  to  the  husband,  and  not  to  thewife.  Evenwheixp 
they  live  together,  the  question,  to  whom  the  credit  was  given,  is  for  the 
jury.  Bentley  v.  Griffin  (d)  Where  they  live  togetiser  coliabitatioji  \% 
some  evidence,  from  which  autliority  may  be  presumed,  but  there  is  no  co- 
habitation here  :  but  it  is  contended  that  the  separation  here  took  place nn- 
der  such  circumstances  as  justified  the  wife  in  leaving  her  husband,  ai> 
cording  to  the  case  of  Hoidiston  v.  Smyth  ;  \nit  there  was  no  evidence  ia 
the  present  case,  shewing  that  the  conduct  of  the  husband  was  the  caas® 
of  the  separation.  Another  ground  to  sustain  the  nonsuit  is  the  separate 
income  of  £400.  a  year.  It  is  true  the  sufficiency  or  insufficiencv  of  the 
separate  income  is  a  question  for  the  jury,  but  there  were  no  circumstances 
to  allow  this  to  go  to  the  jury  in  tlie  present  case. 

Air.  Woulfe,  (K.  C)  in  reply.     There  was  no  evidence  of  the  separaJte 

{a)  3  Taunt  421.  (I)  3  Bing    ]  o<), 

{c}  1  Mood.  &Malk.  18,  {dj  5  Tajuiu  5Jfl, 
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maintenance,  except  that  of  the  daughter,  and  she  swore  that  her  mother 
was  embarrased,  and  that  she  had  been  ©bliged  to  mortgage  the  greater 
part  of  this  separate  maintenance ;  besides  it  lies  upon  the  defendant  to 
shew  that  the  plaintiff  had  notice  of  the  separate  maintenance.  Rawlins 
V.  Vandyke,  (e)  The  plaintiff  can  never  recover  this  debt  from  Mrs. 
Maguire.  The  case  in  Moody  &;  Malkin  only  goes  to  this,  that  it  is  ne« 
cessary  for  the  plaintiff,  in  an  action  against  the  husband,  for  goods  deli- 
vered to  the  wife,  when  living  separate,  to  prove  the  delivery  to  the  wife, 
under  such  circumstances  as  afford  the  presumption  that  she  was  entitled 
to  credit.  He  must  prove  that  the  husband  turned  the  wife  out  of  doors, 
or  that  he  conducted  himself  so  improperly  that  she  could  not  live  with 
him.  The  negative  cannot  be  proved  by  the  plaintiff,  that  she  has  not  a 
separate  maintenance.  The  actual  cause  of  the  separation  did  not  appear, 
but  we  proved  that  the  husband  gave  such  cause  as  would  justify  the  wife 
in  leaving  him.  '\  he  evidence  of  the  daughter  was,  that  her  mother  had 
met  his  mistress  in  the  prison,  when  she  went  to  visit  him.  Mrs.  Maguire 
was  not  an  improper  woman,  or  her  husband  would  not  have  let  his  daugh- 
ter remain  with  her  ;  the  wife  was  therefore  (under  the  case  in  Sd  Bing- 
ham, (f)  justified  in  leaving  him  ;  and  there  was  surely  some  evidence  of 
this  to  go  to  the  jury.  When  husband  and  wife  separate,  voluntarily,  the 
husband  is  liable  imless  the  wife  have  a  separate  maintenance,  and  the  ade- 
quacy of  this  maintenance  is  a  question  for  the  jury.  Hodgkinson  v, 
Fletcher,  (g)  Lidloio  v.  Wibnot. 

[Pennefather,  Baron.     That  case  is  irreconcileable  with  the  case  in 
Moody  4-  Malkin.'} 

It  was  also  a  question  for  the  jury,  whether  defendant  did  not  force  his 
wife  to  leave  him. 

Chief  Baron.     This  was  a  motion  to  set  aside  a  nonsuit,  directed  by 
Baron  Smith,  on  the  trial  of  this  cause,  which  was  an  action  for  necessa- 
ries found  by  plaintiff  for  the  defendant's  wife,  in  the  year  1830.     It  ap- 
peared that  the  husband  had  been  seven  years  in  gaol,  for  debt ;  we  may 
therefore  conclude  that  he  had  been  all  that  time  in  distressed  circum- 
stances.    It  did  not  appear  what  was  the  actual  manner  in  which  he  and 
his  wife  separated,  but  it  is  sworn  that  he  refused  to  live  with  her.     She 
had  a  separate  maintenance,  and  during  all  this  period  maintained  herself 
respectably,  while  he  was  languishing  in  prison.     She  bought  articles  with- 
out the  knowledge  of  her  husband,  and  even  used  to  accept  bills  for  her 
own  convenience.     The  prosecuting  of  this  demand  by  the  plaintiff',  I  can- 
not but  say,  is  at  least  suspicious :  he  declined  producing  his  own  books, 
as  evidence,   from  the  exhibition  of  which  we  might,  perhaps,  have  seen 
who  was  the  person  he  considered  as  his  real  debtor,  and  whom  he  had 
made  debtor  in  this  account;  and  there  was  no  evidence  to  shew  that  he 
had  even  heard  of  the  defendant.     The  learned  Judge,  under  these  cir- 
cumstances, considered  that  he  should  be  nonsuited,  and  we  are  all  of  opi- 
nion that  he  was  right.     A  husband  is  not  bound  by  the  contracts  of  his 
wife,  as  such  merely:  in  order  to  render  a  husband  liable,  his  assent,  ei- 
ther express  or  implied,  must  be  shewn.     If  the  husband  and  Avife  live 
together  his  assent  is  implied :  if  they  live  separate,  the  assent  depends 
upon  the  circumstances  under  which  the  separation  took  place,  which  nmst 
be  proved  by  the  plaintiff",  to  render  the  husband  i*esponsible.     If  a  hus- 
band turns  his  wife  out  of  his  house,  or  does  that  which  is  the  same,  in- 

(<•)  3  Esp.  N.  P.  C,  250.  (/)  Houliston  v.  Smjth. 

{g)  4  Camp.  N.  P.  C.  70.— 2  Stark    SQ. 
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troduces  into  it  an  immodest  woman,  with  whom  his  wife  could  not  dwell, 
lie  thereby  gives  her  a  letter  of  credit ;  and  if  she  has  not  the  means  of 
procuring- sustenance,  anyone  who  supplies  her  with  it,  and  with  necessa- 
ries, can  hold  such  a  husband  responsible.     This  is  a  rule  which  circum- 
stances make  it  necessary  to  be,  in  such  cases,   adopted.     In  the  ease  iti 
Moody  S^  Malhin,  Lord  Tenterden  says,  "  where  the  wife  is  not  living- 
"  with  her  husband  there  is  no  presumption  that  she  has  authority  to  bind 
"  him,  even  for  necessaries  suitable  to  her  degree  in  life.    It  is  for  the  plain- 
"  titf  to  shew,  that  under  the  circumstances  of  the  separation,  or  from  the 
"  conduct  of  the  husband,  she  had  such  authority.     The  mischief  of  allow- 
*'  ing  the  ordering  of  goods,  by  a  married  woman,  living  apart  from  her  bus- 
"  band,  to  be  prima  facie  evidence,  so  as  to  charge  him  for  them,  would  be 
"  incalculable."  So  in  the  case  of  Ozard  v.  Darnford,  reported  in  Sehvyns 
Nisi  Prius,  p.  279,  and  which  is  to  be  found  no  M'here  else,  Lord  Mans- 
iield  says,  "  it  impo-ts  the  creditor,  when  the  wife  lives  apart  from  herhus- 
"  band,  to  make  strict  inquiry  as  to  the  terms  of  the  separation ;  for,  in 
"  such  cases,  he  must  trust  her  at  his  peril :"  so  that  when  a  stranger  pro- 
vides even  necessaries  for  a  married  woman,  it  is  his  duty,  if  he  wish  to  be 
repaid  by  the  husband,  to  inquire  whether  her  husband  is  consenting  to  it, 
otherwise  he  must  take  the  consequences,  and  the  proof  lies  on  the  party 
providing  the  necessaries.     This  is  clearly  laid  down  in  the  case  of  Mon' 
tague  \ .  Benedict,   ( h )  Avhere  Justice  Holroyd  says,  "  where  a  trades- 
man provides  articles  for  a  person  whom  he  knows  to  be  a  mra-ried  wo- 
man, it  is  his  duty,  if  he  wishes  to  make  the  husband  responsible,  to  in- 
quire if  she  has  her  husband's  authority,  or  not;  for  where  he  chooses  to 
trust  her,  in  the  expectation  that  she  will  pay,  he  must  take  the  conse- 
quences :  if  she  does  not,  I  think  that  the  burden  of  the  proof  of  the  as- 
sent of  the  husband  lies  on  the  party  who  provided  the  goods,  and  who 
acted  upon  the  supposed  authority."     And  Justice  Littledale,  in  the  same 
case,  says,  "  the  husband  is  not  liable  in  respect  of  a  contract  made  by 
"  his  wife,  without  his  assent  to  it,  and  a  party  seeking  to  charge  him,  in 
"  respect  of  such  a  contract,  is  bound  either  to  prove  an  express  assent,  on. 
"  his  part,  or  circumstances  from  which  such  assent  is  to  be  implied."  Now 
no  such  express  assent  has  been  proved  in  the  present  case,  and  there  is  no 
circumstance  from  which  it  might  be  implied.     There  is  no  evidence  to 
shew  that  the  defendant  even  knew  of  these  articles  having  been  furnished 
to  his  wife :  on  the  contrary,   it  appears,  that  the  credit  was  universally 
given  to  her,  and  that  she  had  a  separate  estate  adequate,  and  more  than 
adequate  to  support  her ;  indeed  more  than  under  her  husband's  circum- 
stances she  was  entitled  to :  and  it  is  quite  immaterial  whether  this  sepa- 
rate estate  be  supplied  by  the  husband  or  not      Conformably  to  this,  in 
Turner  v.  Winter,  Sehcynns  N.  P.  280,  the  plaintiff  was  nonsnited,  be- 
cause, on  separation,  the  husband  had  agreed  to  make  an  allowance  to  his 
wife,  and  had  regularly  paid  it,  notwithstanding  the  plaintiff  had  no  no- 
tice of  the  transaction  ;  and  with  respect  to  the  separate  credit,   in  Bent-' 
ley  V.  Griffin,  in  bth  Taunton,  it  is  held,  that  where  the  credit  is  gi/cn  to 
tlie  wife,  the  husband  is  not  liable,  even  though  the  wife  live  with  him  : 
so  that  it  really  may  be  fairly  supposed,  under  all  the  circumstances,  that 
this  is  tlie  wife's  action ;   when  we  see  that  the  credit  was  solely  g-iven  to 
this  lady  ;  and  now,  at  the  end  of  sixteen  years  of  separation,  the  evidence 
which  is  brought  forward,  in  the  endeavour  to  put  the  responsibility  on 
the  husband.     In  as  much  tiien,  as  all  the  grounds  upon  which  the  several 
cases  have  been  decided,  occur^  in  the  present  case,  as  the  wife  lived  sepa- 

{h)  3  Bar.  &  Cres.  637. 
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rate  and  apart  from  her  husband,  and  had  an  adequate  separate  maintO' 
nance:  as  the  credit  was  given  to  her,  and  not  to  the  husband,  asheknevr 
nothing  of  this  transaction,  and  as  there  was  neither  an  express  or  implied 
assent,  on  his  part,  for  these  reasons  we  are  all  of  opinion  that  the  motion 
should  be  refused,  with  costs. 

Cause  allowed,  with  costs. 


JAN.  25th. 
KiRBY  and  Another  v.  Henricre. 
Affidavit  to  hold  to  bail  should  negative  the  statute  of  limitations. 

In  this  case,  the  usual  order  having  been  obtained,  that  the  plaintiff 
should  shew  cause  of  bail,  and  the  affidavit  to  hold  to  bail  being  read,  it 
was  objected  to,  by 

Mr.  Breivstsr,  tliat  the  affidavit  did  not  negative  the  statute  of  limita- 
tions, and  that,  although  it  might  be  regular  in  other  respects,  this  was  a 
fatal  omission.  To  support  his  position,  he  cited  a  case  in  the  third  vo- 
lume of  The  Law  Recorder,  and  the  case  of  Ingram  v.  Hutchinson,  (a) 
He  further  contended  that  the  defendant  was  entitled  to  the  costs  of  that 
motion,  having  been  arrested  on  an  affidavit  so  glaringly  deficient. 

Per  curiam.  The  affidavit  is  irregular,  but  it  is  not  the  practice  to  al- 
low the  defendant  costs,  on  motions  of  this  description. 

Cause  of  bail  disallowed. 
(a)  Hayes,  72; 


JAN.  28th. 

Lessee v.  Casual  Ejector. 

Ejecfmejit.     Snhscittdion  of  service  refused,  where  tenant  resided,  and  ser- 
vice only  made  iqion  his  wife's  servant. 

This  was  an  ejectment,  for  non-payment  of  rent.  Mr.  Hudson  moved 
to  substitute  service  of  the  ejectment.  It  appeared,  from  the  affidavit 
made  in  support  of  the  motion,  that  the  piiiicip.il  tenant,  on  whom  substi- 
tution of  service  was  sought,  had  resided,  for  a  length  of  time,  in  France, 
and,  as  deponent  believed,  was  not  likely  to  return  to  this  country.  The 
process-server,  having  been  informed  at  the  house,  to  which  he  had  been 
directed,  as  the  residence  of  the  said  tenant's  wife,  tisatslse  resided  in  ano  • 
ther  hoHiqe,  in  tlie  same  county,  had  repaired  thither,  but  was  there  told 
that  she  resided  at  the  house  wliere  he  had  made  the  previous  application. 
He  had  thou  returned,  and  served  a  woman  servant  of  the  tenant's  wife 
Avhohad  said  that  her  mistress  was  not  at  home,  and  that  she  did  not  know 
where  she  was. 

Per  curiam.  This  motion  cannot  be  granted  :  you  want  to  break  a  lease 
by  an  ejectment,  and  the  service  is  only  sworn  to  have  been  effected  on 
the  maid  servant  of  the  wife  of  a  tenant  residing  out  of  the  country,  in  a 
case  where,  as  upon  the  present  affidavit,  service  upon  the  wife  lierself 
would  have  been  insuScieut.  It  has  not  been  sworn  that  the  tenant  and 
Ills  wife  have  not  been  separated.     W<&  always  reciuire  some  evidence  that 
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the  party,  in  whom  the  interest  is  vested,  has,  most  probably,  got  the  copy 
of  the  ejectment.* 

Motion  refused. 

•  As  to  the  service  and  substitution  of  service  of  the  declaration  in  ejectment,  see  Smith 
and  Batty's  Reports.  Appendix,  466,  470— where  all  the  principal  cases  are  collected, 
and  the  more  material  parts  of  the  practice  of  the  Courts  in  this  country  luminously  de- 
tailed. 


JAN.  30th. 

Martin  v.  Sandford. 

The  grounds  upon  which  a  conditional  order  has  been  obtained,  are  the  only 
grounds  upon  which  it  can  be  made  absolute. 

Mr.  J-O Fallon,  (on  behalf  of  the  defendant,)  applied  to  make  absolute 
the  conditional  order  to  set  aside  the  judgment,  and  subsequent  proceedings 
had  in  this  cause.  The  affidavit  of  the  defendant  stated,  that  he  had  not 
been  served  with  any  writ  or  process,  and  that  he  had  not  any  notice 
whatever  of  the  proceedings,  until  after  judgment  had  been  entered  up 
against  him,  when  he  received  a  letter,  from  the  plaintiff's  attorney,  giv- 
ing him  notice  of  the  speeding  of  the  writ  of  inquiry.  The  affidavit  of 
the  plaintiff's  attorney  stated,  that  previous  to  the  commencement  of  any 
proceedings,  he  wrote  a  letter  to  the  defendant,  directed  to  his  place  of 
residence,  and  put  the  letter  into  the  Post-office — that,  having  received  no 
answer,  he  issued  the  writ,  which  was,  he  verily  believed,  duly  served — ■ 
that,  he  again  wrote  to  the  defendant,  after  having  marked  judgment,  and 
directed  the  letter  in  the  same  manner  as  the  former  had  been  directed, 
and  put  it  into  the  Post-office —  that,  by  this  second  letter,  he  gave  de- 
fendant notice  of  the  speeding  of  the  writ  of  inquiry. 

Mr.  O Fallon,  (in  support  of  the  conditional  order.)  The  proceedings 
here  have  been  altogether  irregular.  An  inquiry  has  been  held,  without 
any  notice  to  the  defendant.  The  first  intimation  he  gets,  of  any  pro- 
ceedings against  him,  is  a  letter  from  the  plaintiff's  attorney,  stating  that 
the  writ  of  inquiry  had  been  issued,  and  would  be  sped  within  a  few 
days.  Defendant  ought  to  have  had  fourteen  days'  notice  of  the  inquiry. 
The  practice  is  laid  down  in  Daxs  Exchequer  Practice,  fa)  Where 
there  has  been  an  appearance,  the  notice  must  be  served  upon  the  attor- 
ney ;  where  no  appearance,  upon  th^  defendant. 

Mr.  31.  Baker  shewed  cause.  This  is  an  application  to  set  aside  a  judg- 
ment, regularly  obtained — the  rule  is,  that  where  the  judgment  has  been 
regularly  obtained,  there  must  be  an  affidavit  of  merits,  in  order  to  found 
an  application  to  set  it  aside:  there  is  no  affidavit  of  merits  here. 

[Baron  Pennefather.  There  is  no  doubt,  where  the  proceedings 
have  been  regular,  the  rule  is,  that  the  judgment  will  not  be  set  aside, 
M'ithout  an  affidavit  of  the  merits,  but  in  the  present  case,  there  was  not 
any  notice  of  the  speeding  writ  of  inquiry.] 

The  grounds  from  which  the  conditional  order  was  obtained,  are,  that 
that  there  was  not  any  writ  served  upon  the  defendant. 

{a)  Dax'8  Exchr.  Prac.  69. 
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Per  curiam.  The  conditional  order  is  put  upon  the  ground  of  non-ser- 
vice of  process,  and  not  that  there  was  no  notice  of  the  speeding  the  writ 
of  inquiry,  which  is  the  ground  upon  which  it  is  put  at  the  bar— therefore 

Allow  tlie  cause,  without  costs. 


JAN.  30th. 

Lessee  Sullivan  v.  Ejector. 

77ie  declaration  in  ejectment  need  not  have  CounseTs  signature,  unless  for 
the  purpose  of  filing  it. 

Mr.  Hichson  moved,  to  set  aside  the  rules  and  proceedings  upon  the 
ejectment  in  this  cause,  on  the  ground  that  attested  copy  of  the  declara- 
tion in  ejectment,  and  the  copy  served,  had  not  Counsel's  signature,  and 
contended  that  this  was  a  decided  irregularity,  but  one  which  would  not  be 
taken  advantage  of  upon  the  trial.  It  was  the  constant  and  usual  practice 
that  Counsel's  name  should  be  signed  to  the  declaration  in  ejectment. 

Mr.  Freeman  and  Mr.  Roche  opposed  the  application.  This  motion 
must  be  refused,  as  judgment  has  not  been  marked,  and  therefore  the  in- 
terests of  the  party,  on  whose  behalf  the  application  is  made,  are  not  af' 
fected.  Lessee  Gabbett  v.  Ejector,  (a)  Besides  the  first  declaration  in 
ejectment  is  merely  process.  Lessee  (JHerlihy  v.  3/'  Carthy.  (h)  Indeed 
it  is  more  properly  a  notice  or  summons,  and  the  tenant,  by  entering  into 
the  consent  rule,  precludes  himself  from  taking  advantage  even  of  a  de- 
fect in  substance,  inasmuch  as  an  amendment  of  the  declaration  will  be 
allowed.  (7>(/c/,  731  1204.  Bunnington,  on  Ejectment,  190,  226.  J  Of 
course  he  can  have  no  advantage  from  mere  defect  in  form.  The  Coun-  ■ 
sel's  name  is  signed  to  the  engrossment. 

Per  curiam.  Counsel's  name  is  not  an  essential  part  of  the  declaration 
or  summons  in  ejectment,  but  it  is  necessary,  in  order  to  have  the  declara- 
tion filed.  The  application  must  be  refused,  but  as  the  usual  practice  has 
been  to  have  Counsel's  signature  to  the  declaration,  we  will  not  give  costs 
against  the  party  here.* 

Motion  refused,  but  without  costs. 

(a)  1  Al.  &  Nap.  I84.  (6)  S.  &  B.  78. 

•  The  Courts  were  formerly  very  strict  in  their  practice,  with  respect  to  ameni^ments 
of  the  declaration  in  ejectment,  but  have,  of  latter  years,  adopted  more  liberal  principles. 
Formerly  no  amendment  would  be  allowed,  until  the  landlord  or  tenant  hal  appeared, 
and  taken  defence,  lloe  Dem.  Stephenson  v.  Doe,  Barn.  186;  and  even  then  it  is 
said  only  in  form,  but  not  in  matter,  ot  substance:  it  is,  however,  at  present  not  easy  to 
discover  from  the  authorities  upon  the  sub,ect,  what  errors  would  be  deemed  substance, 
and  not  amendable.     See  Adams,  Ejectment,  224,  229,  3d  edit   and  the  cases  thera  cited. 
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CHANCERY. 

JAN.    3 1  ST.  ' 

Strong  and  others  v.  Kill  and  otlici-s. 

A  heneficed  clergyman  executes  an  annuity  deed,  with  a  covenant  to  charge 
his  future  preferment,  and  subsequently  obtains  another  benefice — held^ 
that  judgment  creditors,  ivho  have  lodged  levaris  loith  the  bishop,  ore  en- 
titled to  priority  over  the  annuitant,  notwithstanding  any  irregidarities 
in  the  issuing  of  their  sequestrations,  the  annuitant  having,  by  his  billy 
treated  them  as  sequestration  creditors.  Semble — a  covenant,  of  this  kind, 
is  no  lien  on  the  benefice. 

Mr.  Litton,  (K.  C.)  on  behalf  of  the  Rev.  Claudius  Cregg-an;  and  other 
judgment  creditors  of  the  principal  defendant,  tlie  Rev.  .J.  W.  Oimsby, 
moved  to  amend  and  vary  the  notes  of  the  decree  in  this  cause. 

The  cause  had  been  heard  in  last  Michaelmas  Term,  before  the  Lord 
Chancellor,  upon  exceptions,  report  and  merits.  [As  the  decision  of  this 
motion  turned  altogether  upon  the  grounds  laid  down  by  the  Lord  Chan- 
cellor on  that  hearing,  and  as  the  question  is  one  of  importance,  a  full  re- 
port of  the  case  is  now  given.] — The  facts  of  the  case  were  these.  The 
Rev\  .James  Wilmot  Ormsby,  being  prebendary  of  Kilfeacan,  and  vicar  of 
Knocknegar,  in  the  diocese  of  Limerick,  by  deed  of  the  2Gth  of  Decem- 
ber, 1805,  in  consideration  of  £1500,  granted  an  annuity  of  £255.  of  the 
then  currency,  to  John  Maxwell,  esquire,  for  and  during  the  life  of  the 
said  J.  W.  Ormsby,  charged  upan  the  prebend  of  Kilfeacan  and  vicarage 
of  Knocknegar,  arid  the  tithes,  &c.  thereof,  with  power  of  attorney  to  re- 
ceive the  same,  and  a  covenant  that  the  said  Ormsby,  in  case  he  should,  at 
anytime,  during  his  life,  cease  to  be  such  prebendary  or  vicar,  and  should 
receive  any  other  ecclesiastical  benefice  or  preferment,  should  and  would 
gnait  an  annuity  of  £255.  of  the  like  currency,  out  of  such  other  benefice 
or  preferment,  to  the  said  J.  Maxwell,  his  executors,  administrators  and 
assigns,  for  tlie  life  of  the  said  J  VV.  Ormsby  and  would  execute  such 
deed  as  should  be  required  by  the  said  J.  Maxwell,  his  heirs,  executors, 
admiiiistrators  and  assigns,  for  the  purpose  of  assuring  such  annuity.  Tliis 
deed  was  registered  the  SOth  D comber,  1805.  The  said  J.  W.  Ormsby 
also  executed  his  bond  for  £3000.  with  warrant  of  attorney  (or  confes«;ing 
judgment  thereon,  of  equal  date  with  the  said  deed,  and  conditioned  fur 
the  payment  of  the  annuity,  ar.d  the  performance  of  tlie  covenants  in  the 
deed,  upon  which  judgment  was  entered  in  the  Court  of  Common  Pleas, 
as  of  Micliaelinas  Term,  1808.  In  the  year  1819  J.  \V.  Oimsby  was 
promoted  to  the  rectory  of  Cappagh,  in  the  diocese  of  Derry,  and  resigned 
his  former  prebend  and  vicarage.  Maxwell  died  in  1819,  and  the  plain- 
tiffs were  his  executors.  The  aimuity  having  fallen  into  arrear,  the  pluin- 
tilFs,  in  December,  1824,  issued  a  writ  of  levari,  directed  to  the  bishop  of 
Derry.  In  February,  1825,  two  other  like  writs,  and  sequestered  the  liv- 
i:ij,  thereunder.  On  21st  Aprd,  1828,  the  plaintiffs,  after  a  suggestion  of 
breaches  upon  the  judgment,  issued  an()ther  writ  ox  levari,  dijected  to  the 
bishop  of  Derry,  and  obtained  letters  of  sequestration  thereupon,  directed 
to  John  and  George  Buchaiian,  as  Si-qn.^striiLors,  who  entered  into  posses- 
sion and  receipt  of  the  rents  and  tithes  thereunder,  and  made  several  pay- 
ments to  the  plaintifs,  but  not  sutficient  to  discharge  the  arrears  of  the  an- 
nuity for  which  the  writ  was  marked.  On  SOth  May,  182(3,  a  hvart  is- 
su(  d,  at  the  suit  of  .J.  Greer,  a  judgment  creditor  of  the  detendam.,  Onns- 
K 
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by,  returnable  in  three'weeks  from  the  Holy  Trinity,  whereon  letters  of 
sequestration  issued,  the  27th  April,  1827.  On  20tli  May,  1826,  a  levari 
issued  at  the  suit  of  the  defendant,  Francis  Meighan,  a  judgment  creditor  of 
the  defendant,  Ornisby,  whereon  letters  of  sequestration  issued,  the  1st 
June,  1827.  On  31st  May,  182G,  a  levari  issued  at  the  suit  of  the  defendant, 
A.  Pollock,  another  judgment  creditor,  returnable  within  three  weeks  of  the 
Holy  Trinity,  whereon  letters  of  sequestration  issued,  2d  June,  1827;  and 
on  26th  June,  1826,  a  levari  issued,  at  the  suit  of  the  defendant,  George 
Hill,  returnable  on  the  Morrow  of  All  Souls,  3d  November,  1826,  where- 
on letters  of  sequestration  issued,  2d  June,  1827.  The  sequestrations  on 
these  four  last  levaris  did  not  issue  until  after  the  writs  had  been  out  of  re- 
turn. On  6th  February,  1827,  a  levari  issued,  at  the  suit  of  the  Rev. 
Claudius  Creggan,  another  judgment  creditor  of  defendant,  Ormsby.  On 
30th  January,  1827,  a  levari  issued,  at  the  suit  of  William  Connolly, 
another  judgment  creditor,  and  also  two  other  levaris,  at  the  suit  of  Char- 
les Scott,  also  a  judgment  creditor.  On  these  latter  writs  no  sequestra- 
tions issued.  On  28th  May,  1827,  another  writ  of  levari  issued,  at  the 
suit  of  the  plaintiffs,  for  a  further  gale  of  the  annuity,  and  upon  this  the 
bishop  of  Derry  refused  to  issue  any  sequestration,  on  the  ground  that 
the  several  writs  of  the  defendants,  Greer,  Meighan,  Pollock  and  Hill, 
should  be  first  satisfied.  The  plaintiffs  were  tlie  first  judgment  creditors 
of  the  defendant,  Ormsby — all  the  other  judgments  being,  in  point  of 
date,  puisne  to  theirs. 

The  bill  was  filed  tor  an  account  of  the  several  suras  received  by  the 
sequestrators,  and  how  applied  ;  also  for  an  account  of  the  arrears  of  the 
annuity,  and  that  the  same  migiit  be  decreed  a  good  charge  upon  the  reo^ 
tory  of  Cappagh,  and  for  a  receiver,  and  that  the  arrears  thereof,  and  the 
future  gales,  might  be  paid  out  of  the  rents,  issues  and  profits  of  the  rec- 
tory ;  also  for  an  account  of  all  charges  and  incumbrances  upon  the  said 
rectory,  and  <>f  all  sequestrations  affecting  the  same,  and  that  the  sequestra* 
tions  obtained  by  the  defendants,  Greer,  Meighan,  Pollock  and  Hill,  might 
be  discharged,  and  tluit  the  bishop  should  appoint  sequestrators,  to  pay 
plaintiffs  the  arrear  due,  and  the  future  gales  of  the  annuity,  after  pro- 
viding for  salaries  of  curates,  and  other  necessary  expenses,  and  should 
pay  the  surplus  to  the  other  creditoi's,  according  to  their  priorities,  and 
that  the  bishop  should  be  restrained  from  granting  any  further  sequestra- 
tions, or  proceeding  further  in  those  already  obtained.  [The  Rev.  J. 
Ormsby,  the  sequestrators  who  were  in  possession,  the  bishop  of  the  dio- 
cese, and  the  judgment  creditors,  who  had  obtained  sequestrations,  were 
defendants] — The  decree  made  by  Sir  Anth(my  Hart,  declared  the  plain- 
tiffs, as  against  the  defendant,  J.  W.  Ormsby,  to  be  entitled  to  the  specific 
performance  of  the  covenant  in  the  deed  of  the  20th  December,  18U5, 
and  it  was  ordered  that  Ormsby  should  execute,  in  favor  of  the  plaintiffs, 
a  grant  of  annuity,  to  be  chaiged  on  the  rectory  of  Cappagh,  according  to 
the  effect  of  the  covenant;  an  account  of  the  arrears  was  also  directed, 
and  of  the  sums  received  and  expended  by  the  sequestrators ;  and  also  an 
account  of  all  charges  and  incumbrances  specifically  charged  upon  the  rec- 
tory, and  their  respective  prioiities ;  and  also  of  all  sequestrations  affect- 
ing the  rectory,  find  their  priorities,  and  the  simis  due  thereon. 

The  Master's  report,  dated  the  2oth  August,  1832,  stated  the  plaintiff's 
levaii  of  the  21st  April,  1826,  and  sequestration  issued  thereon,  before  it 
was  out  of  return,  and  that  a  balance  of  £79.  8*.  8c/.  remained  due  to 
plaintiffs  thereurder.  It  also  staled  that  there  was  due  to  the  plaintiffs, 
for  the  subsequent  gales  of  tlie  annuity,  fi-om  the  1st  November,  182.5, 
to  the  27ih  January,  1831^  being  the  day  of  the  death  of  the  defendant, 
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Ormsby,  the  sum  of  £1246.  16^.  ScL  of  Miiich  £834,  9s.  2d.,  being  the 
arrears  of  the  annuity,  which  !»ad  fallen  due  previous  to  the  making  of  tlie 
decree,  which  the  report  stated  to  be  an  efjuitable  specific  lien  affecting  the 
living,  and  the  residue  of  the  said  sum,  viz.,  £411.  17s.  6d.,  which  ft  11 
due  subsequent  to  the  making  of  the  decree,  the  report  stated  to  be,  by 
the  decree,  a  specific  incumbrance.  The  report  further  found,  that  the 
sum  of  £79.  8s.  Sd.,  being  the  balance  due  to  the  plaintiffs  on  the  foot  of 
their  several  sequestrations,  was  the  first  legal  specific  incumbrance  affect- 
ing the  said  living,  and  that  the  sum  due  to  the  plaintiffs,  on  foot  of  their 
annuity,  was  the  next  specific  incurabrar^ce.  The  report  further  stated, 
that  the  defendants.  Hill,  Grier,  Meighan  and  Pollock,  having  obtained 
sequestrations  against  the  defendant,  Orrasby,  had  filed  charges  on  foot  of 
their  sequestrations,  and  had  proved  the  issuing  of  their  levaris  and  se- 
questrations, but  that,  inasmuch  as  it  appeared  that  the  eeveral  and  respect- 
ive sequestrations  did  not  issue  until  after  tho  return  of  the  several  writs 
of  levari,  the  several  proceedings  were,  in  consequence  of  that  irregula- 
rity, defective,  and  the  several  dcbt^  secured,  by  the  paid  judgments,  in 
consequence,  did  not  become  proDcr  cba'-ges  en  the  said  rectory,  although 
if  the  Lord  Chancellor  shoidd  be  of  opinion  that  the  sequestrations  did, 
notwithstanding  sucli  irregularity,  form  specific  charges  and  incumbrances, 
or  that  defendants  were  entilled  to  be  paid  the  amount  thereof,  out  of  the 
funds  in  the  cause,  the  report  found  the  sums  due  to  the  defendants.  Hill, 
Greer,  Meighan  and  Pollock.  The  repoit  also  stated,  that  the  Rev\ 
Claudius  Creggan,  and  others,  judgment  creditors  of  Ormsby,  had  filed 
their  several  charges  on  foot  of  their  several  levaris. 

The  defendant.  Hill,  excepted  to  this  report: — first,  that  the  report 
found  that  the  sum  of  £834.  9s.  2d.,  being  the  arrears  of  the  annuity, 
which  fell  due  previous  to  the  decree,  was  an  equitable  specific  lion  affect- 
ing the  living,  and  that  the  sum  of  £411.  17s  (!>d.,  which  fell  due  after  the 
making  of  the  decree,  was,  by  the  decree,  a  epecitic  incumbrance  ;  whereas 
none  of  the  arrears  ought  to  have  been  found  to  be  specific  incumbrances, 
the  said  annuity  never  having  been  charged  upon  the  said  rectory*  and  no 
deed,  or  other  assurance,  charging  said  rectory,  haviiig  ever  Ix^en  executed. 
Secondly,  that  the  report  found  the  arrears  of  the  annuity  to  bo  the  firs-t 
specific  incumbrance  upon  the  rectory  and  tithes,  whereas  no  deed  had 
been  executed  to  charge  same  with  the  plaintiff's  annuity,  and  plaintiffs 
should  not  have  been  reported  entitled  to  any  priority  on  foat  of  said  ar- 
rears, over  creditoi'S  who  had  taken  proceedings  by  s8quet:tration  aaainst 
the  said  rectory,  prior  to  the  said  gales  of  annuity  falliiip;  due,  and  having 
had  sequestrators  appointed,  at  a  time  when  tliere  was  not  any  deed  in  ex- 
istence, specifically  charging  said  annuity  upon  the  same,  and  to  recover 
and  secure  whose  demands  the  bishop  of  Derry  had  issued  spquestratioiis 
accordingly.  Thirdly,  that  the  report  found,  thnt  the  debt  due  to  the  said 
defendant,  Hill,  did  not  becom^e  a  proper  charge,  (.-r  a  specific  lien,  upon  the 
said  rectory,  and  did  not  give  said  debt  its  proper  priority  :  and,  fiturthly, 
that  the  report  gave  priority  to  the  plaintiffs  dema.id  over  the  debt  found 
to  be  due  to  the  defendant,  Hill,  although  upon  all  the  facis  and  ciscunistan- 
ces.  Hill's  demand  vv-as  entitled  to  p:  lority  over  die  plaintiffs.  There  were 
two  other  exceptions,  which  v/ere,  however,  immaterial. 

Mr.  Deering,  (K.  C.)  Mr.  Litton,  (K.  C.)  and  Mr.  John  Brooke,  for 
the  defendants.  Hill,  Greer  and  Meighan. 

The  plaintiffs  are  not  entitled  to  relief  on  this  bill  against  the  dv  fend- 
auts,  who  have  issued  writs  of  levari  to  the  bir^liop.  The  only  dain  the 
plaintiff!  have,  is  a  covenant,  by  Oiin:  by,  that  he  will  grant  the  annuity 
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out  of  future  preferment,  and  that  he  will  appoint  Maxwell,  his  executors, 
administrators  and  assigns,  his  attorney,  to  receive  the  tithes.  This  cove- 
nant is  no  lien  upon  the  rectory,  of  which  defendant  was  not  in  possession 
at  the  time  of  the  covenant  being  made.  Sugden,  on  Estates,  hth  edit. 
548.  Freemoult  v.  Dedire.  (c)  Faulkner  v.  O'Brien,  (d)  Roundell 
V.  Breary;  (e)  and  Wliitechwch  v.  Bagntun  (j)  are  reconcileable  with 
this.  The  defendants,  here,  are  hona  fide  judgment  creditors,  and  had  no 
notice  of  this  covenant :  they  issued  writs  of  levari,  and  thereby  bound 
the  living:  besides,  the  plaintiffs,  by  their  bill,  treat  them  as  sequestration 
creditors ;  and,  if  they  had  not  done  so  their  bill  would  have  been  de- 
murrable, inasmuch  as  if  this  allegation  of  theirs,  as  to  the  law,  be  cor- 
rect— that  these  sequestrations  are  invalid,  because  not  issued  until  after 
the  writs  of  levari  were  out  of  return,  the  proper  remedy  would  be  at 
law,  by  ruling  the  bishop  to  return  the  writ,  and  if  he  made  a  false  re- 
turn, bringing  an  action  against  him.  But,  in  analogy  to  the  law,  as  to 
•where  several  writs  are  delivered  to  the  sheriff,  tlie  sequestrations,  in  the 
present  case,  are  perfectly  valid,  for  the  bishop  had  already  received  a  writ 
of  levari,  and  regularly  issued  a  sequestration  thereupon,  which  was  un- 
satisfied at  the  time  of  the  delivery  of  the  several  writs  by  the  defend- 
ants. But,  at  all  events,  the  plaintiffs  have,  by  the  bill,  treated  the  seques- 
trations as  valid  :  they  have  prayed  an  account  on  foot  of  them,  and  have 
gone  into  that  account,  and  they  cannot  be  allowed  to  go  into  evidence  to 
contradict  the  allegations  of  their  pleading.  Clark  v.  Turton.  (g)  Smith 
V.  Clarke,  (h)  These  charges,  upon  ecclesiastical  benefices,  are  now  held 
to  be  void,  under  the  X^tli  Eliz.  cap.  20,  Eng.  Flight  v.  Salter :  fij  and 
we  have  the  same  statute  law  in  this  country,  in  the  act  of  10  and  11  Car, 
1st,  cap.  2  Sf  3,  which  are  similar  to  the  English  act  of  13th  Eliz.  The 
plaintiffs  deserve  no  favor,  as  they  claim  a  m<tst  usurious  interest.  The 
covenant  is  to  pay  and  charge  an  annuity  of  £255.  a  year,  in  consideration 
of  £1500.,  which  is  nearly  seventeen  per  cent. 

Mr.  Fobt.  Johnston,  (K.  C.)  for  the  defendant,  Andrew  Pollock.  In 
analogy  with  the  law  in  the  case  of  Ji.fa.  the  sequestration,  under  which 
the  defendant  claims,  is  regular,  and  specifically  attached  on  the  benetice  ; 
the  bishop  is  treated  as  a  mere  temp  iral  officer,  or  ecclesiastical  sheriff", 
in  all  the  cases,  Boi/d  v.  Babingion.  (a)  Walwin  v.  Aubeary.  (bj  As 
in  the  case  of  the  Sheriff,  he  or  his  executors,  if  he  be  dead,  can  be  call- 
ed on  to  return  the  writ,  Languet  v.  Jones,  (c)  and  if  he  make  a  false 
return  will  be  lial)le  to  an  action,  Pickard  Penton,  (d)  Gihb.  Exn.  226. 
In  the  case  of  a  fieri  faeias,  delivered  to  the  sheriff,  he  must  make  his 
warrant  to  seize  the  goods,  before  the  writ  is  out  of  return.  2  Saund. 
101,  i.  2  Ld.  Raymond,  1449.  So  in  the  case  of  a  levari  facias  to  the 
sheriff',  at  common  law — he  must  make  his  warrant,  or  take  possession  of 
the  rents,  issues  and  profits  of  the  lands,  before  the  return  of  the  writ,  or 
the  proceedings  under  it  will  he  null  and  void.  Com.  Dig.  Excn.  c.  3,  as 
the  aiitiiority  of  the  sheriff  ceases  on  the  return  of  tiie  writ — in  like 
maiaier,  in  the  case  of  these  writs  of  levari  to  the  bishop,  he  must  act 
under  tlie  writ,  before  the  return — he  must  proceed  to  levy  under  it,  and 
this  he  does  by  his  warrant,  or  mandate  of  sequestration,  directed  to  his 
otficers,  the  sequestrators.     By  the  common  law,  the  writ  to  the  sherili^s, 

(0  2  Vern.  482  (h)  2  Vern.  272. 

1   P.  Wnis   429.  2  Ball  &    Heat, 

fc)    11   Ves.  2  O.  (rf)    J 2  Ves.  47  7-480. 

(u)   Hud.  &  Bro.  501.  (h)  1  IVIoil.  2(;0 

(<;   I  oiia.  87.  (rf;  1  biu.  20O. 
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.binds  the  goods  from  the  teste,  and  by  the  statute  from  the  delivery 

Com.  Dig.  Execut.  d.  2,  but  then  the  sheriff  must  act  ujjon  the  writ,  befbi-e 
it  be  out  of  return  ;  the  case  of  Boyd  v.  Bahington  (e)  declares  the  law, 
as  to  these  writs  of  levari  to  the  bishop .  The  sequestration  must  be  sealed 
and  executed,  before  the  writ  is  out  of  return,  though  it  need  not  be  pui>- 
lished  until  after — but  though  the  sheriif  must  execute  the  writ  before 
the  return  be  out,  yet,  where  he  has  ali-eady  seized  goods  under  one  ex- 
ecution, and  a  second  is  then  delivered,  against  the  same  defendant,  the 
goods  are  bound  by  the  second,  subject  to  the  first,  without  warrant  or 
further  seizure  ;  and  even  though  the  return  of  the  second  is  past,  he  may 
proceed  to  levy  under  it,  Jones  v.  Atherton,  (f)  the  reason  is,  that  havin"- 
already  seized  the  goods,  and  they  being  in  his  custody,  he  cannot  do 
any  thing  further.  The  case  of  a  second  levari  to  the  bishop  is  quite  ana- 
logous :  if  he  have  already  issued  sequestrators  upon  a  foi-mer  writ,  he 
cannot,  while  that  is  in  execution  and  sequestrators  in  possession  under  it, 
make  any  further  seizure  or  execution  under  the  second,  and  tliese  very 
circumstances  exist  in  the  present  ca^^e.  The  plaintiffs  had  already  issued 
a  levari  for  an  arrear  of  this  annuity,  upon  which  a  sequestration  regularly 
issued,  and  the  sequestrators  were  actually  in  possession  under  it,  and  that 
arrear  not  fully  satisfied  at  the  time  of  issuing  the  levari  by  the  defendant. 
This  appears  from  the  report,  which  finds  a  sum  of  £79.  85.  8d.  as  still 
due  to  the  plaintiffs  on  foot  of  that  levari.  Further,  the  plaintiffs  have, 
by  their  bill,  treated  the  defendants  as  sequestration  creditors — the  de- 
fendant has  attached  the  living,  and  the  plaintiffs,  by  i-eason  of  their  co- 
venant, arc  not  entitled  to  any  priority  over  him. 

Mr.  Serjeant  Pemiefatlier,  Mr  Blacker,  (K.  C.)  and  Mr.  Wm.  Brooke, 
for  the  plaintiffs.  The  plaintiffs  have  here  obtained  a  decree,  declaring 
them  entitled  to  tlie  benefit  of  this  covenant,  and  this  has  attached  the 
funds  in  Court  The  decree  binds  as  against  Ormsby,  and  the  other  de- 
fendants stand  in  the  same  circumstai^ces.  Tlie  fund  is  in  Court,  and  is  of 
the  nature  of  bye-gone  rents  ;  it  cannot  be  administered  as  general  assets* 
the  plaintiffs  have  attached  it  by  the  decree;  at  all  events,  as  to  the  ar- 
rears since  tlie  decree,  the  defend  mts  cannot  interfere  with  the  plaintiff's 
demand.  General  creditors  have  no  lien  upon  a  benefice — a  judgment  is 
no  lien  upon  it.  The  only  way  a  judgment  creditor  can  come  at  the  liv- 
ing, is  through  the  bishop,  by  means  of  a  sequestration ;  but,  untd  u  se- 
questration issues,  the  debt  is  no  lien.  The  defendants  are  in  the  same 
situation  as  if  they  had  obtained  n(»  sequestrations,  because  tlieir  seones- 
trations  have  been  obtained  in  such  manner  as  the  law  decides  to  he  a 
nullity.  It  is  the  sequestration  only  that  attaches  the  debt  upon  the  livinu- 
—  Bennett  v.  Apperly.  (g)   The  levari  does  not  bind,  for  upon  a  levari  x\\m 

land  cannot  be  taken.       Com.  Dig.  Execut.  c.  3;     Plowd.  Com.  441,  u. 

and  there  is  no  case  where  issuing  a  levari  has  been  held  to  bind  ecclesi- 
astical property.  In  all  cases,  where  creditors  proceed  ao-ainst  their 
debtor's  ecclesiastical  benefice,  tlie  fund  must  be  paid  amongst  the  oer- 

sons   who  have  taken  out  sequestrations.      Cuddington  v.    Withu  (h) 

Silver  v  Bishop  of  Norwich  (i).  In  practice,  nothing  short  of  a  seques- 
i.ation  will  vest  the  right  of  creditor  upon  the  benefice.  There  is  no  in- 
stance of  their  vesting  by  the  levari;  and  the  case,  in  7  Taunt,  (k)  does 
not  apply,  because  the  delivery  of  the  writ  to  the  sheriff  binds  tlie  goods ; 

(e)  Hud  &  Bro  501.  rfl  7  Taunt  56. 

(g     \    B.  &  C   654.  («    2  Swanst.   i74. 

(i)  5    Swaiiit-  U2.  (it^  Junta  v.  Alhtrton- 
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but  it  is  not  so  in  the  case  of  a  levari  delivered  to  the  bishop.  The  plain- 
tiffs have  here  a  valid  decree  against  Ormsby  and  his  representatives,  and 
are  entitled  to  a  priority  over  the  defendants  :  their  deed  is  of  1805,  and 
their  judgment  shortly  after;  while  the  defendant's  judgments  are  long 
puisne,  nearly  20  years ;  so  that  even  if  the  defendant's  sequestrations 
were  valid,  yet  an  equitable  claim  of  20  years'  priority,  as  the  plaintiff's 
annuity  is,  is  preferable ;  the  levari  gives  no  specific  lien  ;  and  the  de- 
fendants are  only  execution  creditors  ;  but  the  plaintiffs  have  a  good  equi- 
table, specific  lien,  by  reason  of  the  covenant,  in  the  deed,  that  Ormsby 
would  charge  all  his  future  preferments.  Similar  covenants  have  been 
held  to  create  such  a  lien  upon  after- purchased  lands.  Deacon  y.  Smith. 
(I)  Finch  V.  Earl  Winchelsea.  (m)  Attorneij  General  v.  Whanvood.  (n) 
Legard  v.  Hodges,  (o)  Hohson  v.  Trevor,  (p)  The  covenant  here,  is, 
that  Ormsby  will  charge  any  future  benefice.  Now  Equity  considers  that 
as  done  which  ought  to  be  done,  and  the  plaintiffs  charge,  under  this  co- 
venant, is  a  specific  incumbrance.  Upon  tlie  like  principle,  as  in  a  case  where 
a  seaman  had  assigned  his  wages  that  should  accrue  due  to  him  on  a  voy™ 
age  to  India,  the  assignment  was  held  to  bind  the  wages,  specifically. 
Crouch  V.  Martiyi.  (q)  They  also  cited  2  Cox,  14,  and  1  Bro.  C.  C  352. 
The  defendants  have  been  brought  before  the  Court  as  being  in  posses- 
sion. Plaintiffs  are  not  seeking  to  get  back  any  thing  they  may  have  re- 
ceived. 

Lord  Chancellor  The  question,  in  the  present  case,  is,  whetheryas 
against  creditors  hf  levari  and  sequestration,  a  covenant,  of  this  kind,  can  be 
held  to  be  a  charge  upon  an  esclesiastical  benefice,  whereof  the  party  making 
the  covenant  was  not  seized  at  the  time.  The  law  upon  the  subject  has 
been  correctly  stated.  In  order  to  come  at  ecclesiastical  property,  the  cre- 
ditor of  the  clergyman  must  have  issued  a  Jicri  facias  to  the  sheriff,  and 
upon  the  return  of  that,  a  levari  to  the  bishop,  who  must,  thereupon,  se- 
quester the  living.  The  bishop,  it  is  true,  has  a  double  duty  to  perform  : 
he  must  provide  for  the  necessities  of  tlie  church,  and  the  due  performance 
©f  clei'ical  duties,  and  pay  the  sui^lus  to  the  creditor  in  liquidation  of  his 
demand.  The  sequestration  must  be  sealed  and  executed  before  the  le- 
vari be  out  of  return,  and  it  has  been  contended  that  the  sequestrations 
obtained  by  the  defendants  are  of  no  effect,  on  the  ground  that  they  were 
not  issued  until  the  several  writs  of  levari  had  been  out  of  return ;  and, 
in  reference  to  this  point,  I  was,  at  first,  desirons  to  Jiave  the  question  ar- 
gued upon  the  analogy  between  these  writs  to  the  bishop  and  the  writs  of 
fieri  facias  to  the  sheriff,  and  upon  t!ie  iaw,  as  laid  down  in  the  case  (r) 
cited  from  Tauntr>n,  by  Mr.  Johnston.  But  this  question,  as  to  the  valid- 
ity of  the  sequestrations,  does  not,  in  my  opinion,  arise;  the  plaintiffs 
liaving,  by  their  pleading,  as  truly  put  by  Mr.  Deering  and  Mr.  Brooke, 
in  argument,  treated  these  sequestrations  as  valid,  they  having  filed  their 
bill,  not  to  establish  their  priority,  and  set  aside  these  sequestrations,  up- 
on the  ground  of  tlieir  having  irregularly  issued.  Had  they  made  this 
case,  it  would  not  have  lain  in  Equity,  and  their  bill  would  have  been  de- 
murrable. The  parties  have  filed  their  bill,  claiming  the  benefit  of  a  co- 
venant and  contract  with  Ormsby,  and  that  this  living  might  be  charged, 
and  praying  an  account  of  what  was  due  to  those  sequestration  creditors. 
Tliey  do  not  impeach  the  sequestrations  under  which  the  creditors  claim. 

(/;   Alkyn.323.  (m)  1  P.  Wms.  277. 

(n)   1  Vcs.  sen   534'  (')j  1  Ves.  jun.  477. 

(p)  {HJ  '2  Vcrn.  595. 
(r^  Jones  T.  Alhtrton,  7  Taunt.  5^. 
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The  plaintifFs  have  got  a  decree  for  a  specific  execution  of  their  covenant, 
and  it  is  not  necessary  now  to  decide  how  far  this  contract  or  agreement 
was  binding-  The  only  question  is,  whether  the  defendants  have  a  lien 
upon  those  tithes,  in  preference  to  the  plaintiff's  contract ;  and  the  de- 
fendants have,  I  think,  sufficiently  established  that  they  have  this  lien. 
The  contract,  with  Ormsby,  does  not  affect  these  creditors.  That  contract 
is  merely  that  Ormsby  would  bind  his  future  preferment,  and  that  he  would, 
on  getting  such  future  preferment,  cliarge  the  annuity  upon  it.  The  case 
in  2  Vernon,  Crouch  v.  3Iartin,  (s)  which  has  been  cited  and  relied  upon, 
is  a  blind  case,  not  sufficient  to  warrant  the  overruling  of  the  current  of 
authorities,  which  are  decidedly  against  holding  such  a  covenant  as  this 
entitled  to  prevail  against  these  defendants.  The  judgments  recover- 
ed by  them  would  have  bound  lay  property,  by  the  delivery  of  the 
writs,  and  they  had,  in  the  present  case,  issued  levaris  to  the  bishop,  which, 
as  between  the  parties  to  the  present  suit,  would  have  bound  the  living, 
even  without  sequestration.  So  far  as  the  relief  sought,  therefore  the 
plaintiffs  have  not  established  their  right — tlsey  have  got  all  the  benefit 
they  could  have  from  their  contract  by  the  decree  for  specific  execution. 

The  following  wa-^  the  substance  of  the  notes  of  th«  decree : — let  the 
first,  second,  third  and  fifth  exceptions  be  allowed.  Let  the  plaintiffs  de- 
mand of  £79.  8*.  8rf.,  and  so  much  of  plaintiffs  costs  as  relates  thereto  be 
first  paid,  out  of  the  fund  in  Court,  to  the  credit  of  tliis  cause,  and  let  the 
several  defendants  be  next  paid  their  respective  demands  and  costs  of 
suit,  according  to  the  priorities  of  their  several  writs  of  levari,  and  let 
the  plaintiff's  next  be  paid  the  sums  reported  due  to  them,  with  their  costs 
of  suit. 

The  decision  upon  the  discussion  of  this  motion,  to  vary  the  above  notes 
of  the  hearing,  was,  that  Charles  Scott  and  Claudius  Creggan,  who  had 
issued  their  levaris,  should  have  priority  over  the  plaintiffs,  as  to  the  re- 
sidue of  their  demands,  after  payment  of  the  above  sum  of  £79.  Ss  8d., 
and  so  much  of  the  costs  as  related  thereto.  The  defendants,  and  also 
Charles  Scott  and  Claudius  Creggan,  were  decreed  to  be  specific  incum- 
brancers upon  the  rectory. 

(*)  2  Ves   595. 


ROLLS. 

FEB.   HtH. 

Bailie  and  others  v.  Mills  and  otiiers. 

James  Bailie  and  others,  Petitioners. —  Williajm  M'Cokmick, 

Respondent. 

The  provisions  of  the  statute  1  TFm.  ii/i,  cap.  60,  titat  the  Court  of  Chan- 
cery may  appoint  a  person  to  convey,  xohere  trustees  of  real  estate,  Sfc 
are  out  of  the  jurisdiction,  do  not  apply  to  the  case  ichere  the  heir  at  law 
of  a  mortgagee,  in  fee,  is  out  of  the  jurisdicticm,  and  the  henejicial  inte- 
rest in  the  mortgage  debt  is  vested  in  another  person. 

This  was  an  application  under  t!ie  act,  \st.  Wm.  ^th,  cap.  60,  for  the 
appointment  of  a  person  to  execute  a  reconveyance  or  assigiinient  of  a 
mortgage,  in  the  place  of  tlie  lieir  at  law  of  the  mortgagee,  w  ho  resided 
out  of  the  jurisdiction. 

Mr.  Richards,  (K.  C.)  on  behalf  of  the  peliti  niers.     By  indenture  of 
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mortgage,  bearing  date  tlie  31  st  October,  1795,  Hans  Mark  Ifamill,  in  con- 
sideration of  £350.  conveyed  certain  premisses  therein  mentioned  to  David 
JNI'Cormick,  his  heirs  and  assigns,  subject  to  redemption,  on  payment  of 
tlie  said  sum  of  £350.,   with  interest.     David  M'Corniick  died  several 
years  ago,  but  previous  to  his  death,  he,  by  his  last  will  and  testament,  be- 
queathed the  sum  of  £300.  to  his  niece,  Agnes  Carson,  and  appointed  his 
nephew,  William  M'Cormick,  his  residuary  legatee.     The  executors  ap- 
pointed by  the  said  will,  having  renounced  the  burtlien  of  the  executitm 
thereof,  administration,  with  the  said  will  annexed,  was  granted  to  Isabella 
Carson,  otherwise  Gray,  who,  in  consideration  of  the  said  legacy  of  £300., 
so  bequeathed  to  the  said  Agnes  Carson,  and  of  £60.  to  her  paid  by  the 
said  Agnes,  assigned  and  conveyed  the  said  mortgage  debt  of  £350.  to 
Agnes  Carson.     Agnes  Carson  died,  but  previous  to  her  death  made  her 
liist  will  and  testament,  and  appointed  the  petitioners  executors,  who  duly 
proved  the  will,  and  obtained  probate  thereof.      William  M'Cormick,  the 
heir  at  law  of  David  M'Cormick,  resides  in  America.     The  petitioners 
are  desirous   to  call  in  the  mortgage  debt,    which   representatives  of  the 
mortgagor  declare  they  are  ready  to  pay,  upon  obtaining  a  proper  recon- 
veyance of  the  mortgage  and  mortgaged  premises  ;  but  tlie  heir  at  law  re- 
fused to  convey,   and  the  petitioners  therefore  filed  their  bill  of  foreclo- 
sure against  the  representatives  of  Mark  Hamill,  the  mortgagor,  and  also 
against  William  M'Cormiclc,  praying,  amongst  other  things,  that  M'Cor- 
mick should  be  declared  a  trustee  for  petitioners,  as  to  the  legal  estate  in 
said  mortgage,  and  that  he,  and  all  other  necessary  parties,  should  join  in 
a  conveyance  to  the  purchaser.     The  heir  at  law  of  the  mortgagee,  being 
out  of  the  jurisdiction,  and  being  seized  of  the  legal  estate  merely,  with- 
out having  any  beneficial  ownership,  is  to  be  taken  to  be  a  trustee  for  the 
petitioners,  who  are  beneficially  entitled.     Under  these  circumstances  the 
case  falls  within  the  provisions  of  the  late  act,  \st  Wm.  4th,  cap.  60,  sec. 
8,  ('aj  and  the  petitioners  are  entitled  to  the  interposition  of  the  Court, 
to   appoint  a  proper  person  in  the  place  of  the  heir  at  law,  to  make  the 
conveyance  of  the  legal  estate.     The  heir  at  law  is,  in  the  present  case,  a 
mere  trustee  for  the  petitioners,  who  have  made  this  application,  by  peti- 
tion, as  directed  by  the  llth  sec.  (bj  of  the  act. 

ITis  Honor,  the  jMaster  ov  the  Rolls,  was  of  o})inion  that  the  case 
did  not  come  within  the  provisions  of  the  statute,  and  therefore  the  Court 
had  no  jurisdiction. 

No  rule  Oil  ihc  motion. 

(a)  This  is  one  of  the  Sfatntns  dpnnmJnnfed  "SngdenN  Acts."  By  sec.  81h,  it  is 
enacted,  that  where  any  person  seized  of  any  land,  upon  trust,  shall  be  oui  of  the 
jurisdiction  of,  or  no'  atneuable  to  the  process  of  tie  Coin!  of  Chcincery,  or  it  slmll  he 
uncertain,  where  (here  were  several  trusfees,  which  of  them  was  (he  survivor,  or  it 
shall  be  oiicprtain  whether  the  ( rn)«lee,  last  known  to  have  been  seized  as  aforesaid,  be 
living  or  dead,  or  if  known  to  be  dead,  it  shall  not  he  known  who  is  his  heir;  or  if 
any  trustee,  seized  as  aforesjaid,  or  the  heir  of  any  such  trustee,  shall  neglect  or  refuse 
fo  cOovey  such  land,  for  the  space  of  28  days,  next  after  a  proper  deed,  lor  making 
such  conveyance,  shall  have  been  tendered  for  bis  execution,  by  or  by  an  agent  duly 
jinthorized,  by  any  person  entitled  to  require  (he  same,  then,  and  in  every  or  any 
>uch  case,  it  shall  be  hiwHil  lor  the  said  Court  of  C^hancery  to  direct  any  person, 
v/hom  such  Court  may  think  proper  to  appoint  for  (hat  |)urpo.se,  io  (he  place  of  the 
trustee  or  heir,  to  convey  such  land  to  .-ucb  person,  and  in  such  niaiiner  ns  the  *aid 
Court  shall  think  proper;  and  every  such  conveyance  shall  be  as  effectual  as  jf  the 
t.  ustees,  seized  as  aforesaid,  or  his  heir,  bad  made  and  executed  the  same. 

(6)  By  ihe  llth  section,  it  is  enacted,  That  every  direction  or  order,  to  be  made  in 
I'iir«iiauce  of  this  act,  by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  by  the  Conrt 
of  Chancery,  or  by  any  other  Court  herein  before  mentioned,  shall  be  signified  by  au 
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Johnson  v.  Nag  lb  and  others. 

Where  one  of  receivers  sureties  dies,  if  he  have  left  real  estate,  liable  to  the 
recognizance..,  no  further  surety  will  be  required  to  be  given  by  the  re- 
ceiver.     Motion  to  compel  the  receiver  to  enter  into  additional  security,  bif 
recoynizance,  in  the  place  of  one  of  his  former  sureties,  who  had  lately 
died. 

Mr.  Collins,  for  the  motion.  Mr.  John  Richards,  (K.  C.)  for  the  re- 
ceiver. 

Master  of  the  Rolls  held,  that  if  the  deceased  surety  had  left  real 
or  freeliold  estates,  wliich'vrere  subject  to  the  recognizance,  he  would  not 
compel  the  receiver  to  give  new  sureties ;  and  inasmuch  as  the  plaintiff 
was  not  able  to  shew  whether  tlie  deceased  surety  had  left  any  such  es- 
tates, he  decided  the  motion  against  him,  with  costs. 


PRACTICE  AND  SALE— COURT   OPENING  BIDDINGS. 

Nicholson  v.  Falkner. 

It  is  a  general  rule,  that,  in  all  cases,  where  the  biddings  for  a  property 
is  small,  that  the  Court  will  not  allow  the  purchase  to  be  opened,  unless 
there  be  an  undertaking  to  pay  forty  pounds  over  the  sum  that  the  pro- 
perty was  purcliased  for.  The  costs  of  appearing  ou  the  motion  will  be 
given  to  the  purchaser. 

KING'S   BENCH. 

In  the  Matter  of  Lyon  s. 

Mr.  Matheio  O'Connor,  on  behalf  of  the  next  of  kin  of  Lyons,  who- 
had  diel  in  the  Marshalsea,  applied  to  the  Court  for  an  order,  that  the  Mar- 
shal should  allavv  the  next  of  kin  to  inspect  and  examine  the  chest  con- 
taining the  papers  of  the  deceased,  which  the  Marshal  refused  without  an 
order  of  the  Court,  in  order  to  ascertainif  any  will,  made  by  the  deceased, 
were  amongst  his  papers.  The  Court  thought  the  application  a  very  rea- 
sonable one.     it  was  made  at  the  Crown  side  of  the  Court. 


order  fo  be  made  in  any  cause  depending  in  such  Court  respectively,  or  tipon  petition, 
in  the  liuiary  or  matter;  and  such  persoii  as  aprein  a'tt- r  is  iDeiiiiotied,  shnll  be  the 
peiitioner,  whether  such  pcrsun  be  cr  be  not  under  any  legal  disability — 'hat  is  to  say, 
if  the  sa'.iie  shall  relate  to  a  coavejaiicp,  Iraiij^ler,  receipt,  or  pajnieut,  to  or  ii  such 
Hiaouer  as  may  be  oirected  by  any  person  bt-neficially  entitled,  theii  upon  (he  j)elitioa 
of  tlie  person,  or  some  or  one  ol  the  persons  bcuefic.ally  eulitled  to  the  land,  i>tock,  or 
divideuds,  to  be  conveyed,  transferred,  rfceived,  or  paid;  and  if  the  saaie  sbail  re- 
Jale  to  a  con\eyauce,  in  order  to  irive*;!  land  or  stock  in  a  new  iru^'tep,  iippi  inled  by 
virtue  of  some  power  or  authority,  in  an  instrument  creating  or  declarins;  tiiP  trusts  of 
^«Id  land  or  stocii,  or  by  the  Court  of  Ctmncery,  eitlier  alone  or  together  with  any 
contiuiiing  trustee,  then  upon  the  petiiiou  of  ihe  trustee,  in  v^hnm  same  shall  be  pr*- 
jiosed  to  be  vested,  or  of  aoj  per->on  hnving  au  intertst  thprein  and  :f  same  shall  re- 
late to  tlie  conveyance  of  an  estate  in  niorioaart.^  then  upon  the  pen  ion  of  Ihe  per- 
son, or  some  or  one  of  the  persons  entitled  to  the  equity  of  rfdemi  fioD,  or  to  the  mo- 
nies iheie^y  secured,  or  ol  iht  guttrJiua  or  c<  mmitte«  of  the  pcrsoii  entitled,  if  an 
infant  or  luaatc 
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Lessee  Macartney  v.  Magkath. 
Sawk  v.  Same. 

Where  a  second  ejectment  is  hrovght  for  the  same  premises,  an  order  will  he 
granted  to  enter  vp  judgment  as  in  case  of  a  nonsuit,  in  the  first,  and,  at 
the  same  time,  another  order,  to  stag  jiroceedings  in  the  second,  itntit  the 
costs  of  the  first  be  2)aid,   hut  there  must  he  an  affidavit  filed  in.  eaeh 

cause. 

Mr.  Corhallis  moved,  for  liberty  to  enter  up  judgment  as  in  a  case  of  a 
nonsuit,  in  the  first  of  these  causes,  no  proceedings  having  been  taken  by 
plaintiff  since  the  year  1831  :  he  also  moved  that  proceedings  in  the  se- 
cond cause  should  be  stayed,  until  the  costs  of  the  former  ejectment  should 
be  paid. 

Mr.  Justice  Jebb.  There  are  two  distinct  canses.  Do  you  move  on  a 
separate  affidavit  in  each  cause?  if  not,  the  Court  can,  at  present,  give 
but  an  order  in  one  of  these  causes.  It  appearing  that  there  was  but  one 
affidavit  made,  the  Court  granted  the  order  to  enter  up  judgment  as  in  ease 
of  a  nonsuit,  in  the  first  cause,  without  prejudice  to  any  application  in  the 
second  cause,  which  may  be  made  on  a  further  alKdavil. 


PRACTICE— AFFIDAVIT  TO  HOLD  TO  BAIL. 

M'AuLEY  V.  Innis,  Administratrix  of  Innis. 

Affidavit  to  hold  an  Executor  or  Administrator  to  hail  mt/st  state  the  pro- 
mise and  the  consideratioii,  on  which  the  promise  icas  made.  As  to  whe- 
thei^  it  should  also  state  that  the  promise  was  iii  writing,  qusere. 

In  this  case  the  defendant  had  been  arrested  for  a  debt  due  by  lier  in- 
testate, upon  an  affidavit,  stating  a  settlement  with  the  defendant  on  foot 
of  the  debt,  and  a  promise  by  her  to  pay  it.  Application  was  made  to 
have  the  defendant  discharged  on  entering  a  common  appearance,  on  the 
ground  that  the  affidavit  to  hold  to  bail  was  insufficient.  There  were 
three  objections  made — first,  that  the  aixidavit  did  not  state  the  promise 
to  be  in  writing.  Second,  that  no  consideration  for  the  promise  was 
stated  ;  and  third,  that  the  affidavit  stated  the  debt  to  be  due  upon  a  set- 
tlement by  tlie  administratrix,  without  stating  what  the  settlement  was. 
In  support  of  the  motion  it  was  argued,  that  an  affidavit  to  hold  to  bail 
must  be  certain  and  positive,  and  nothing  must  be  left  to  be  collected  by 
inference.  M'Kenzie  v.  3I'Kenzie,  1  2\  R.,  716.  The  Court  can  take 
nothing  by  intendment  in  an  affidavit  of  debt.  M'-Pherson  v.  Lovie,  I 
B.  8f  Cres.,  108.  The  Court  will  not  encourage  laxity  in  affidavits  to 
Ijold  to  bail,  Avhen  established  precedents  are  so  easy  to  be  referred  to. — 
Burton  Just.  Phelan  v.  Toole,  2  Fox  Sf  Smith,  30. — First  objection. 
In  the  present  case  affidavit  is  to  justify  the  arrest  of  a  privileged  person  ; 
11  nd  therefore  should  be  certain,  explicit  and  positive — yet  it  does  not 
state  a  pi'omise  to  be  in  writing.  Executor  and  administrators  are  not  by 
common  law  liable  to  arrest  for  the  debts  of  a  deceased  person,  without 
an  express  promise  upon  sufficient  consideration.  2  Brownl.  293 ;  3 
Bulstr.  316  ;  Yelc.  33;  R.  M.  15,  Car.  2,  K.  B.  R.  M.  1654,  sec.  12.— 
This  promise  must,  by  Stat.  FraxaU,  7  Wm.  3,  cap.  12,  sec.  2,  Ir.  be  in 
writing.     The  reason  that  they  may  be  held  to  bail  ou  a  promise  with 
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consideration,  is,  that  they  are  then  liable  to  pay  de  bonis  propriis,  vid.  I 
Arch.  45  ;  but  from  the  statement  of  the  present  affidavit,  it  does  iiot  ap- 
pear that  administratrix  is  liable  de  bonis  propriis,  as  the  promise  is  not 
stated  to  have  been  writing.  It  is  true,  that  in  a  declaration  it  is  not  ne- 
cessary to  aver  that  the  promise  is  in  writing ;  but  the  case  of  an  affidavit 
is  something  different.  The  declaration  is  sufficiently  cei'tain,  if  it  afford 
room  to  raise  a  certain  issue,  but  the  certainty  of  an  affidavit  must  be 
such  as  to  shew  a  substantial  cause  of  action.  Vid.  case^  cited  in  1  Tidd. 
204-5.  That  the  distinction  here  contended  for  exists,  is  confirmed  by  a 
case  in  Raymond,  450,  cited  in  Stephens  Plead.  377,  in  uhich  the  Court 
drew  the  line  between  the  avernionts  of  such  matters  in  a  declaration  and 
a  plea.  Where  the  case  there  was  assumpsit  for  necessaries  provided  for 
the  wife  of  defendant,  tlie  defendant  pleaded,  an  agreement  before  ac- 
tion brought,  that  the  plaintilt  would  accept  in  discharge  of  the  debt  men- 
tioned in  the  declaration  the  defendant's  son,  as  his  debtor,  and  that  plain- 
tiff accepted  the  said  sou  of  defendant.  Upon  demurrer,  judgment  for 
plaintiff. — Two  reasons.  First — there  appeared  in  consideration  ;  and 
secondly,  though  the  agreement  were  valid  it  ought  to  be  in  writing,  by 
Stat.  Frauds,  or  else  the  plaintiff  could  have  no  remedy  upon  it.  "  And 
"  though  upon  such  agreement,  the  plaintiff  need  not  set  forth  the  agree- 
"  ment  to  have  been  in  writing ;  yet  when  the  defendant  pleads  such 
"  an  agreement  in  bar,  he  must  plead  it  so  that  it  may  appear  to  the  Court 
"  that  an  action  ivill  lie  upon  if,  for  he  shall  not  take  away  the  plaintiff's 
*'  present  action,  and  not  give  her  another  upon  the  agreement  pleaded." 
Raymond,  451.  Now  the  case  of  an  affidavit  to  hold  to  bail  is  quite  ana- 
logous— it  should  be  direct  and  positive,  that  the  plaintiff  has  a  subsisting 
cause  of  action.  Tidd.  204,  and  cases  there  cited  ;  and  it  should  also  be 
certain  and  explicit  as  to  the  nature  of  that  cause  of  action.  Tidd.  205  ; 
12  East.  398  ;  Hopkins  v.  Vaughan;  affidavit  for  goods  bargained  and 
sold,  must  state  delivery. — 6  J*,  i?.  13 ;  affidavit  to  hold  to  bail  for  da- 
mages for  performing  an  agreement,  must  state  what  agreement  was. — 
So  2  East,  409  ;  affidavit  of  debt,  by  virtue  of  an  agreement,  insufficient  as 
not  stating  what  the  agreement  was.  Perhaps  the  proper  test  to  try  affi- 
davit, is  to  examine  whether  the  deponent  can  be  indicted  for  perjury  upon 
it — for  suppose  administrator  made  verbal  promise  to  pay  debt  of  de- 
ceased— this  does  not  make  him  liable  to  arrest ;  yet  defendant  is  quite 
safe  in  swearing  that  he  has  promised  to  pay,  according  to  the  common 
acceptation  of  the  word  promise.  Thus,  if  in  this  case,  your  Loidship's 
decide  that  the  affidavit  is  sufficient,  you  deprive  my  clieiit,  and  by  estab- 
lishing the  precedent,  all  executors  and  administratois  of  tiie  benefit  in- 
tended to  be  conferred  upon  them  by  Stat.  Frauds.  Any  bare  simple 
contract  creditor  of  a  party  deceased,  who,  out  of  malice,  will  vexatiousiy 
harass  an  executor  or  adiuiaistrator,  may  do  it,  with  impunity;  he 
has  only  to  extort  some  parol  declaration  that  may  bo  considered  as  u 
promise;  and  even  though  he  be  aware  it  is  not  of  any  validity,  he  may 
arrest  the  party  promising,  and  fearlessly  swear  to  a  liability  which  really 
does  not  exist. — Second  objection.  There  is  no  sufficient  consideration 
stated,  so  as  to  bind  administratoi' — the  statement  is,  that  since  she  ob- 
tained possession  of  assetts,  and  she  promised.  Assetts  come  to  hand,  not 
sufficient  to  biad  bona  propria,  unless  admitted  by  admistratrix,  and  men- 
tioned in  a  written  promise.  Ran7i.  v.  Hughes,  7  T.  R.  350  ;  2  Saund. 
137,  c.  ;  1  Saun.  2l\. — Note  2.  Consideration  for  administrators  promise 
must  be  in  writing.  Wain  v.  Walters,  5  East.  10. — In  2  Lev.  122,  Hawes 
V.  Smith.  Hale,  Just. — "  Though  a  bare  accounting  by  executor  witli 
"  creditor  of  his  testator,  will  not  bind  executor  to  pay  de  bonis  propriis^ 
"  yet  promise  in  consideration  of  forbearance  will."     lu  M'Pherson  r. 
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Lovie,  I  ^ar.  8f  Ores.  108;  affidavit  insufScieiit,  because  it  does  not  ap- 
pear there  was  any  consideration,  none  being  shewn  by  affidavit.  A  bare 
promise  to  pay  by  an  execjitor  or  administrator,  does  not  make  him  liable 
to  pay  out  of  his  own  estate,  but  be  is  still  chargeable  only  as  executor  or 
administrator,  and  to  the  extent  of  the  assetts  in  his  hands,  in  tbe  same 
manner  as  he  would  have  been,  had  no  such  promise  been  made ;  and  it 
makes  no  diiFerence  though  the  promise  be  in  writing.  This  point  was  fully 
established  in  Run.  v.  Hughes^  7  T.  R.  350.  i>ergt.  Williams  s  note. — 
2  Saund.  137.  c.  Assetts  no  consideration  here,  for  there  may  be  bond 
and  judgment  debts  which  would  leave  nothing  remaining,  as  is  actually  the 
fact  here,  there  being  several. — Third  objection.  This  affidavit  also  state* 
debt  due  upon  settlement  of  ad  ministratrix,  without  stating  what  the  set- 
tlement was.      Vid.  2  Bast.  709. 

The  Court  decided  that  the  affidavit  was  insufficient,  on  the  ground  that 
no  consideration  was  stated  for  the  promise  of  administratrix,  but  seemed 
inclined  to  think  the  first  objection,  as  to  promise  being  in  writing,  in- 
valid.* 

Mr.  Litton,  (K.  C.)  cited  a  dictum  from  1  Esp.  Dip.  345,  which  lays  it 
down  on  authority  of  3  Wilson,  358,  that  an  executor  or  administrator 
can  only  be  arrested  for  a  debt  of  testator  or  inteslates  on  a  suggestion  of 
a  devastavit.  But  Cimrt  held  this  to  be  too  broad  an  exception^  as  I 
T.  R.  716.  is  contra.— i?o//5,  3Iich.  1825. 

•  In  3  Bulstr   tbe  doctrine  is  slated  as  in  1  Esp.  345    3'6 — 17. 


JAN.  29th. 

Benniss  v.  Watson. 

A  person  arrested  on  a  mat  hid  writ,  it^dorfcs  a  hill  of  exchange  to  the  she- 
riff, as  a  deposit,  in  lieu  of  bail  to  the  action,  ana  afterwards  pays  the 
acbt  and  is  discharged,  having,  previously  to  payment  of  the  aeht,  de- 
manded the  bill — held,  that  trover  lay  against  the  sheri^'. 

A  rule,  nisi,  had  been  obtained,  to  pet  aside  the  vei'dict  obtained  by  the 
plaintiff  in  this  cause,  at  the  last  Assizes. 

Mr.  G.  Bennett,  (K.  C.)  now  shewed  canse.  This  v/as  an  action  of 
trover,  for  a  bill  of  exclKinge,  for  £lrO.  The  plaintiff  had  been  arrested 
f'»r  a  debt  ot  £100.,  and  deposited  this  bill,  as  bail,  with  tise  defendant, 
who  was  the  sheriff'  of  Limerick.  The  defendant  consented  to  take  it  as 
bail,  and  the  plaintiff'  indorsed  and  delivered  it  to  the  defendant.  The 
amount  of  the  debt  and  costs  was  afteiwards  paid,  but  the  defendant  still 
kept  the  bill,  which  was  afterwards  duly  paid  by  the  acceptor;  the  defend- 
ant alleging  that  he  had  a  claim  upon  the  plaintiff"  for  toUs,  and  also  for  a 
newspa[>er  account.  Defendant  also  objected,  that  the  bi  1,  having  been 
rnd.jised  there,  was  no  title  in  the  indorser,  and  that  the  £10  ,  which  ought 
to  iiave  been  deposited  for  the  purpose  of  securing  the  plaintiff'  iti  tlie 
writ,  any  costs  he  might  legally  claim  was  not  lodged  with  the  defendant. 
The  defendant,  here,  had  no  general  proi)erty  in  the  bill,  for  an  indorse- 
ment and  deposit,  for  a  particulai-  purpose,  do  not  vest  a  general  property. 
8  Taunt   100—4  Taunt.  799. 

Mr.  Cooper    ,nd  Mr;  Hudson,  in  sui>port  of  the  rule.     It  is  true,  if  the 
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purpose  for  which  a  deposit  is  rnarJe,  i)e  satisfied,  the  deposit  is  at  an  end ; 
Init,  after  the  purpose  was  ans;wered,  the  buih)r  should  have  demanded  the 
bill ;  and  to  maintain  trover,  there  must  be  a  right  to  the  immediate  pos- 
session. Pa^ne  v.  Whitaker.  (a)  Roberts  v.  V/yatt.  (h)  Hunter  v. 
Westhrooh,  (c)  Tl;e  subsequent  payment  of  the  bill  to  the  defendant  is 
no  conversion — that  is  already  settled  by  the  case  of  Jones  v.  Fort,  (d) 
If  the  demand  had  been  made  after  the  payment  of  the  debt  trover  would 
lie,  but  the  demand,  here,  was  before  payment  of  the  debt.  The  bill  was 
not  demanded  after  the  payment  had  been  made. —  [Mr.  Justice  JasB. 
The  whole  question  is,  was  there  a  demand,  in  proper  time?] — The  de- 
mand ought  to  be  made  after  the  cause  of  bailment  ends,  and  before  the 
bill  becomes  due :  the  plaintilfs,  had,  tlierefore,  adopted  the  wrong  form  of 
action:  it  ought  to  have  been  for  money  had  and  received,  and  we  would 
then  have  had  the  benefit  of  our  cross-demand.  Thorpe  v.  Thorpe. 
(e)  The  bill  was  demanded  previous  to  the  money  being  paid,  but  not 
after,  and  the  demand  of  the  bill,  and  payment  of  the  debt,  are  two  sepa- 
rate and  distinct  transactions;  nor  can  the  previous  demaiidalfect  t'ne  sub- 
sequent act.  It  is  admitted,  that  if  a  demand  had  been  made,  after  the 
plaintiff  had  been  discharged,  the  action  v.ould  be  maintainable ;  but,  in 
order  to  make  the  defendant's  possession  tortious,  the  demand  must  be 
made  after  the  plaintiff's  right  to  the  bill  accrues.     Mercer  v.  Jones,  (f) 

Mr.  Jackson,  (K.  C.)  in  reply.  There  may  be  a  conversion,  without  a 
demand.  Defendant  had  been  called  upon  to  give  up  the  bill,  and  he  held 
t'.ie  bill  after  the  plaintilf  liad  been  discharged  from  custody.  The  plain- 
tiff had  the  riglit  of  property,  and  the  right  of  possession,  immediately 
npon  his  discharge:  besides,  tiie  defenihirii  indorsed  the  bill  over  to  a  third 
person,  wliich  is  a  clear  conversion;  and  there  is  abundant  evidence  that 
the  demand  made,  and  tiie  payaieut  of  the  money,  are  one  transaction. 

Per  curtain.  On  tlie  face  of  the  report,  it  appears,  that  the  demand 
and  payment,  in  discharge  of  the  debt,  were  one  and  the  same  transac- 
tion, therefore  allow  the  cause  shewn,  with  costs. 

(a)  7  T-  K.  79  (b)  2  T.unt.  2r.3. 

(c)  y  Car   &  fay    508.  (d)   9  Bar  &  Cres.  76i, 

(k-j  3  liar   &  Au,   5S0.  (I;  3  Camb.  477. 


COMMON    PLEAS. 

Lessee  Lord  Templemore  and  another,   v.   the  principal  OfBcers  of  His 

MAJESi'i''s   Ojidxaxce. 

Conveyance,  by  tenant  for  life,  to  the  Crown,  under  41  Geo.  3d,  cnp.  95, 
will  not  be  set  aside  on  groauds  of  public  policy.  S^niUle — reiuaiuder- 
mans  remedy  is  by  petition  of  riyiit. 

A  rule  nisi  had  been  obtained  in  last  Michaelmas  term,  to  set  aside  the 
verdict  obtained  by  the  piaintiif  in  this  cause,  and  that  a  verdict  sliould  be 
entered  for  the  defendants.  Tliis  was  an  action  of  ejectment,  upon  the 
title,  tried  before  the  Lord  Chief  Justice,  at  the  Summer  Assizes  for  the 
County  of  Donegal,  and  brought  for  the  recovery  of  a  small  part  of 
the  IsLind  of  injh,  situate  in  Loughswiliy,  on  winch  fortirications  had 
been  erected  by  t  le  government,  for  the  defence  of  the  coast  of  Donegal. 
'iLere  were  two  dt^mises,  each  laid  on  the  5th  of  January,  1632.     On  the 
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part  of  the  lessor  of  the  plaintiflF  the  probate  of  the  will  of  the  late  Ar- 
thur, Earl  of  Donegal,  was,  by  consent,  received,  and  read  in  evidence,  by 
which  the  premises  in  question,  with  others,  were  devised  to  his  second 
son.  Lord  Spenc«u*  Stanley  Chichester,  for  his  life,  with  remainder  to  hi« 
first  and  other  sous,  in  tail,  and  divers  remainders  over.  The  will  was 
dated  in  1785,  shortly  after  which  the  testator  died,  and  his  son.  Lord  Spen- 
cer, thereupon  entered  and  became  seized  for  the  term  of  his  life.  The 
lessors  of  the  plaintiff  next  gave  in  evidence  the  counterpart  of  a  lease  of 
the  premises,  made  by  the  Donegal  family,  to  one  Swetenham,  for  sixty- 
one  years,  from  the  first  of  May,  1768.  It  was  then  proved  that  Lord 
Templemore  was  the  eldest  son  of  Lord  Spencer  Chichester,  and  that  he, 
on  the  death  of  his  father,  entered  into  possession  of  the  estates  derived 
bv  the  will :  that  he  attained  his  full  age  in  1788,  and  was  well  aware  that 
the  government  had  obtained  a  conveyance  of  the  premises  from  Lord 
Spencer  Chichester,  and  had  erected  many  buildings  and  fortifications  up- 
on them ;  and  that  tlie  premises  were  barren  rocks,  of  little  or  no  value. 
On  the  part  of  the  defendants,  was  given  in  evidence,  a  warrant,  dated 
March,  1810,  and  signed  by  the  then  Lord  Lieutenant  of  Ireland,  directed 
to  Captain  William  Augustus  Smyth,  in  pursuance  of  the  power  given  by 
the  3d  section  of  the  act,  iit/i  Geo.  3d,  cap.  95,  authorising  him  to  mark 
out  and  survey  certain  lands,  in  the  Island  of  Inch,  for  the  public  service, 
and  to  agree  for  the  purchase  thereof.  The  defendant  then  proved  that 
the  premises  in  question  were  marked  out  and  surveyed,  under  and  by  vir- 
tue ot  this  warrant :  that  the  officers  of  government  had  entered  into,  and 
still  continued  in  possession,  and  had  erected  fortifications,  which  were  ne- 
..cessary  for  the  defence  of  the  realm.  Defendants  next  gave  in  evidence 
a  deed  of  conveyance,  of  the  twenty  first  of  December,  1810,  from  Lord 
Spencer  Chichester  to  the  officers  of  his  Majesty's  Board  of  Ordnance, 
und  their  successors,  whereby  Lord  Spencer  Chichester,  in  consideration 
of  sixty  pounds,  conveyed  the  premises  to  the  Officers  of  his  Majesty's 
Ordnance,  and  their  successors.  Upon  this  evidence.  Counsel  for  the  de- 
fendants contended,  that  under  the  provisions  of  the  third  section  of  the 
44/!A  Geo.  3d,  cap.  95,  faj  and  also  of  the  first  section  of  \st  and  'id 
Geo.  Uh,  cap.  69,  (bj  the  rights  of  the  lessors  of  tlie  plaintiff  were 
barred,  and  the  defendants  entitled  to  a  verdict.  It  was  also  insisted,  on 
behalf  of  the  defendants,  that  the  lessors  of  the  plaintiff"  were  not  enti- 
tled to  maintain  an  ejectment,  but  that  their  remedy,  if  aggrieved,  was  by 
petition  of  right;  and  also  that  the  defendants,  being  in  possession,  under 
a  valid  contr.ict  with  the  then  owner  of  the  lands,  and  continuing  in  pos- 
session after  the  passing  of  the  Island  2d  Geo.  4,  eop.  69,  with  the  know- 
ledge of  the  lessors  ol  the  plaintiff',  could  not  be  taken  to  be  trespassers, 
or  liable  to  be  evicted;  and  that  if  any  misapplication  of  the  piuchase- 
money  h:id  taken  place,  the  lessors  of  the  plaintiff'  would  be  relieved,  on 
application  to  the  Court  of  Exchequer.  The  Lord  Chief  Justice  was  of 
opinion,  that  as  the  purchase-money  had  not  been  lodged,  pursuant  to  the 

{a)  By  this  section  it  was  enacted,  that  it  shall  be  lawful  for  his  Majesty,  or  for  the 
Lord  Lieuienant  or  other  Chief  Governor  or  Governors  ot  Ireland,  lor  the  time  being  iii 
Ireland,  from  tiir-e  to  time,  to  authorise  any  General  OflScer  or  Ufticers,  or  other  person 
or  persons  commissioned  for  that  purpose,  to  survey  and  mark  out  any  lands  or  grounds 
wanted  for  the  public  service,  and  to  treat  and  agree  with  the  owner  or  owners  thereof,  or 
any  person  or  persons  interested  therein,  eitlier  for  the  absolute  purchase  theieof  for  the 
public  service,  or  for  the  possessiou  or  use  thereof,  during  such  time  as  the  exigencies  of 
the  public  service  shall  require. 

(/*)  By  this  section  it  is  enacted,  that  all  lands  theretofore  purchased  for  the  Ordnance 
service  and  all  buildings  thereon,  shall  be  vested  in  the  principal  Officers  of  his  Miijesty's 
C/rdnuucc  for  the  lime  Uinj'  and  their  successors. 
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provisions  of  the  1 2th  section  of  tlie  44M  Geo.  Sd,  cap.  95,  fcj  the  deed 
of  Deceniher,  1810,  was  insufficient  to  bar  the  lessors  of  the  plaintiff, 
and  that  the  pjectment  was  properly  brought,  and  directed  the  jnry  to  find 
a  verdict  for  the  plaintiff;  but  reserved  the  points,  that  the  defendants 
should  be  at  liberty  to  move  to  set  aside  the  verdict  on  the  above  grounds, 
or  to  tender  a  bill  of  exceptions.  The  jury  having  found  a  verdict  for 
the  plaintiff,  tlie  rule  nisi,  as  above  stated,  was  obtained  by  Mr.  Deerinff, 
(K.C.) 

Mr.  E.  JoJmston,  (K.  C.)  with  whom  were  Mr.  Litton,  (K.  C.)    and 
Mr.  R.  Haire,   shewed  cause,    in   last  Michaelmas  Terra,    and  contended 
that  no   estate  passed  by  the  conveyance  by  Lord  Spencer  Chichester, 
but  his  own  life  estate,  which  was  the  only  interest  he  had;  or  if  this 
should  be  ruled  otherwise,  they  contended  that  the  provisions  of  the  \2th 
sec,  44  Geo  3,  cap.  95,  not  having  been  complied  with  by   lodgments  of 
the  money  and  certificate  that  therefore  the  fee  did  not  pass  ;  and  with  re- 
spect to  the  question,  whether  the  action  was  maintable,    it  was  insisted, 
that  the  Crown  might  bring  ejectment  against  Doe  dem.  Hayiie,  v.  Red- 
fern  (  )  was  cited,   which  was  a  case  of  ejectment  by  the  King,  which  was 
held  good ;  also  Adams  eject.  78,  79,  and  that  the  remedy  must  be  reci- 
procal, and  therefore  that  subject  may  maintain  such  action  against  the 
Crown  ;  that,  at  all  events,   the  act  of  Parliament  vested  l^gal  estate  in 
the  lands  in  the  defendants,  as  trustees,  and  that  an  ejectment  could  be 
maintained  against  them :  that  where  the  King  has  acquired  title  by  mat- 
ter of  record,  there  petition  of  right  is  the  remedy,  but  where  motistrans 
de  droit  is  the  remedy,  there  ejectment  will  lie.      Warden  and  Commo- 
nalty of  Sadler  s  case,  (   )   Stamford,  PrcBrogat,  74,  75.      They  also  cited 
Com.  Dig.  tit.  Frcsrog.  D.  65,  74. 

The  Attorney  General  Rnd  Mr.  Dc  ring,  (K.  C.)  contra,  relied  upon  the 
conveyance  under  the  act  of  parliament  which  bound  all  persons,  and 
contended  tliat  even  if  lessor  of  plaintiff  had  any  right,  his  proper  and  only 
remedy  was  by  petition  of  right,  that  these  lands  were  purchased  for  the  de- 
fence of  the  realm,  and  that  it  would  be  against  publio  policy  to  allow  the 
lessor  of  the  plaintiff  to  prevail  in  this  action.  That  an  ejectment  did  not 
lie  against  the  King,  and  that  the  present  proceeding  against  the  Officers 
of  the  Ordnance  was  virtually  against  the  Crown.  7  D.  Moore,  91  / 
Drookes  Abr.  tit.  Distress,  74  4-7  7,  and  Brady  on  Distresses,  74,  were 
cited.  As  to  the  non-payn?ent  of  the  money,  under  the  \2th  section  of 
the  act,  the  lessor  of  the  plaintiff  should  apply  to  the  Court  of  Exche- 
quer. 

The  Court  held,  that  as  by  the  acts  of  Parliament,  44  Geo.  S,  cap.  95, 
and  1  and  2  Geo.  4,  cap.  69,  the  lands  were  vested  in  the  defendants,  for 
public  purposes.  As  an  ejectment  cannot  be  maintained  against  the  Crown, 

(c)  By  this  section  it  is  enacted,  that  where  any  money  shall  have  been  agreed  or  found 
by  the  verdict  of  a  jury,  to  be  paid  for  the  absolute  purchase  of  any  lands  by  virtue  of  this 
act,  belonging  to  any  person  or  persons  under  disability  or  incapacity,  or  not  having  the 
absolute  interest  therein,  the  same  shall  be  transferred  to  the  Deputy  Remembrancer  of 
the  Court  of  Exchequer,  who  is  required  to  accept  the  transfer  and  sign  a  certificate  to 
the  Judges  or  Barons  of  the  Court,  that  such  money  was  accepted  in  pursance  of  the  «ct, 
&c.,  which  certificate  shall  be  filed  in  the  said  Court,  a  copy  thereof  to  be  evidence;  and 
the  Deputy  Remembrancer  is  required  to  lodge  the  money  in  the  Bank  of  England,  Ire- 
land, or  Scotland,  and  on  filing  such  certificate,  the  land  shall  become  vested  in  tlie 
General  Officer  or  other  person  making  out  the  same  for  the  public  service  to  the  use  of 
his  Majesty,  his  heirs  and  successors. 
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and  as  it  would  be  contrary  to  public  policy  that  the  defendants  should  be 
put  out  of  possession,  the  lessor  of  the  jduintilF  could  not  be  pertnilted  to 
prevail  in  his  action,  and  that  his  only  remedy  was  by  petition  of  right. 

The  rule  was,  therefore,  made  obsohtfe. 
JAN.  27th. 

LOUGHNAN    V.    CULLEN. 

SET  OFF.— STATUTE  OF  LIMITATIONS. 

Action,  hy  a  book-keeper,  for  arrears  of  his  yearly  salary.  Defendant 
pleaded  the  statute  of  limitations,  and  a  set  off,  and  gave  evidence  of  pay- 
ments for  medicine,  8^c.  as  his  set  off:  entries,  in  defendant' s  books,  of 
payments  to  the  plaintiff]  were  also  produced.  Held,  that  this  evidence 
was  sufficient  to  take  the  case  out  of  the  statute  of  limitations. 

This  v.'as  an  action  of  assumpsit,  for  work,  labour  and  services,  tried 
before  the  Lord  Chief  Justice,  at  Nisi  Prius  Sittings,  within  tlie  Term. 
The  defendant  had  pleaded  the  general  issue,  the  statute  of  limitations, 
and  also  a  set  off;  and  the  bill  of  particulars  of  the  set  off,  furnished,  was 
for  medicines,  and  a  doctor's  and  apothecary's  bills.  The  jury  found  a 
verdict  for  the  plaintiff,  and  this  motion  v/as  made  on  behalf  of  the  de- 
fendant, to  set  aside  the  verdict,  or  reduce  the  amount,  on  a  point  saved  at 
the  trial :  that  if  defendant  was  entitled  to  the  benefit  of  the  statute  of 
limitations,  the  verdict  was  to  be  for  a  less  sum. 

Mr.  Serjeant  Perrin,  in  support  of  the  motion.  This  is  an  action  on  a 
contract,  by  the  defendant,  t(t  pay  £13.  a  year,  and  supply  board  and  lodg- 
ing to  the  plaintiff,  as  his  clerk  and  book-keepci-.  The  hiring  was  previous 
to  the  year  1820,  and  at  the  end  of  each  year  the  plaintiff  had  a  com- 
plete existing  cause  of  action:  thus,  at  the  end  of  the  year  1821,  there 
was  a  complete  cause  of  action  for  the  amount  of  the  year's  salary,  and  so 
on,  at  the  end  of  every  successive  year.  But,  it  is  said,  that  there  were 
payments  on  account  in  each  yenr:  this,  however,  is  not  a  case  of  mutual 
accounts. —  [Chief  Jlstice.  The  jury,  however,  considered  t!;e  account 
a  running  one,  and  found  for  the  larger  sum  on  that  ground,  and  there  was 
evidence  that  the  defendant  gave  his  books  to  the  witness,  Ev/ing,  as  con- 
taining the  account.] — But  this  evidence  v/as  all  on  the  part  of  the  plain- 
tiff. The  statute  is  a  plain  bar,  unless  the  case  be  brought  within  some 
of  the  exceptions,  which  is  not  done  here ;  for  this  is  not  a  case  of  mu- 
tual accounts,  but  a  case  of  demands  completed,  and  in  which  tlie  party  is 
entitled  to  bis  action  at  the  end  of  each  year.  The  charges,  here,  are  all 
on  one  side,  and  indeed  contain  pajanents  within  six  years;  but  I  know  of 
no  authority  which  decides  that  this  is  within  the  statute  :  even  supposing 
it  a  running  account,  the  party  would  have  a  right  to  cut  it  off,  at  any- 
time, by  the  statute.  The  only  exception  is  the  case  of  an  attorney's  bill 
of  costs,  because  the  cause  of  action  is  not  complete  until  the  ei'd  of  the 
suit.  In  a  case,  in  the  King's  Bench,  Executors  Walker  v.  M'Gloin,  Mr. 
Justice  Burton  laid  it  down,  th?  t  the  statute  applied  wherever  a  perfect 
und  complete  riglit  of  action  existed  :  furtlier,  where  all  the  items  are  on 
one  side,  the  statute  applies.     Coates  v.  Harris,  (a)  "2^  Saunders,  126, 

(a)   Bui,    N.  r,    149,    150. 
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127,  n  6. — [Mr.  Justice  Toiirexs.     But  is  there  not  some  evidence  of 
a,  mutual  account?     Tliese  payments  stand,  from  time  to  time,  against  the 
:^15.  a  year.] — That  is  not  a  demand,  within  the  exception  ot  the  statute; 
for  this  is  no  case  of  cross  demands:  it  is  a  case  of  payments  on  account, 
upon  one  side  only,  so  that  tliis  is  not  a  case  of  mutual  accounts>  wliich 
plainly  means  a  case  of  cross  demands.     The  plaintiff,  here,  had  a  good 
and  subsisting-  cause  of  action,  at  the  end  of  eacii  year,  and  that  brings  the 
case  within  the  statute.     This  is  laid  down  in  the  case  of  Rothery  v.  3Iun- 
nings,  (c)  which  was  the  case  of  an  action  by  a  proctor,  for  his  fees.  The 
woi-ds  of  iVJr.  Justice  Park,  in  that  case,  at  page  18,  are,  "  if  the  right 
"  of  action  had  accrued,  dt  die  in  diem,  as  was  contended  on  behalf  of  the 
"  defendant,  the  items  previous  to  October  (that  is  mure  tliaik  six  years 
"  back)  are  within  the  statute  on   that  ground;"  thus  holding  that  the 
continuation  of  an  account,  by  an  item  within  six  years,  would  not  draw 
bye-gone  items,   though  payments  de  die  in  diem :  so  in  the  case  of  Ro- 
barts  V.  Robarts,  (d)  where  the  action  was  for  money  lent,   and  the  evi- 
dence was  a  memorandum  in  defendant's  hand- writing,  in  these  words — 
"  1  owe  you  one  hundred  pounds"   and  a  further  memorandum,   under- 
neath the  first,  in  these  words — "  August  17th.     Received  fifty  pounds." 
The  latter  being  within  six  years,  but  the  former  not,   Mr.  Justice  Bur- 
rough   held  that  the  latter  did  not  take  the  former  out  of  the  statutf', 
vehich  applied  to  the  first  memorandum :  but,  it  is  said,  that  there  have 
been  payments  on  account,  which  take  the  case  out  of  the  statute ;  but 
this  applies  to  case  of  written  contracts  between  two  or  more  parties. 

Mr.  Holmes  and  Mr.  J.  C.  Brady,  contra.  The  case  is  not  within  Lord 
Tenterden's  act,  (e)  nor  was  every  payment,  merely  on  foot  of  tlie  year- 
ly salary ;  for  their  bill  off  particulars  off"  set  off  is  a  cross  demand,  for 
money  lent,  had  and  received,  and  paid  and  expended,  for  use  of  the  plain- 
tiff".—  [Chief  Justice.  Suppose,  on  the  books  furnished,  it  had  ap- 
peared that  the  sums  received  by  the  plaintiff  had  amounted  to  moie 
than  his  demand,  could  not  defendant  maintain  an  action  for  money  hi-;d 
and  received?] — Certainly;  they  might  maintain  an  action  for  tiie  surplus,  tbd 
payments  to  the  doctor  and  apothecary  wliicli  are  in  evidence,  amount  to 
a  set  off  and  m.utual  account,  and  this  clearly  takes  the  case  out  of  the 
statute,  ii  the  defence  were  the  payment  of  the  salary  a  set  oft  is  not 
necessary ;  and  thereiore,  as  they  have  pleaded  a  set  off",  tliey  are  estop- 
ped from  saying  that  there  were  no  mucual  accounts  : — one  of  the  items 
ia  the  particulars  of  set  off",  is  for  medicines  and  board  and  lodging. 

Mr.  Hatchell,  in  reply.  With  respect  to  the  last  observation,  that  our 
particulars  of  set  off'  and  plea  make  it  a  case  of  mutual  accounts  ;  de- 
fence gave  no  evidence  to  the  satisfaction  of  the  jury  of  a  cross  demand, 
save  money  receipts  by  plaintiff,  and  as  the  jury  did  not  find  that  tliere 
was  such  set  off,  it  does  riot  follow  that  there  was  a  cross  demand;  ai  d. 
his  Lordsliip's  direction  to  the  jury  was,  that  we  had  failed  to  estabiisli  a 
cross  demand. — [Chief  Justice.  By  putting  forward  evidence  to  sus- 
tain this  case  of  set  off",  you  did,  as  my  brother  Mooke  remarks,  put  a 
construction  upon  it  as  a  cross  demand.] — 'Ihese  items  in  the  books  of  ac- 
count are  n;>t  sufficient  to  take  the  case  out  of  the  statute,  ihcy  are  not  a 
sufficient  aclcnowledgment ;  the  firsC^ase  which  decided,  that  any  item 
written  six  years,  brought  the  whole  account  out  oi  the  statute,  is  Lutling 


(a)  1  Bar  &  Adol    \5. 
(d)  3  Car.  &  Pay.   293.  (^ej   y  Gsio.  4,  cap,  14. 
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V.  Sirouldingj  (/)  and  the  words  of  Lord  Kenyon,  there,  are  "  any  act 
"  which  the  jury  may  consider  as  an  acknowledgment  of  its  being  an  open 
"  account,  is  sufficient  to  take  the  case  out  of  the  statute."  But  this  can- 
not be  held  to  be  law  since  Lord  Tenterden's  act.  The  acknowledgment 
here  is  not  sufficient  in  all  cases,  even  of  mutual  dealing,  my  view  of  the 
law  is,  that  since  Lord  Tenterden's  act,  in  order  to  take  the  case  out  of 
the  statute,  there  ought  to  be  a  note  or  promise  in  writing — even  sup- 
pose it  were  in  evidence,  that  these  payments  were  made  by  the  defen- 
dant himself,  then,  according  to  the  case  of  Willis  v.  Ncwham,  (c/)  there 
must  be  a  note  in  writing,  and  theConrtputs  it  expressly  upon  the  ground 
that  otherwise  it  would  be  a  fraud  upon  Lord  Tenterden's  act. 

Lord  Chief  Justice  Doherty  delivered  the  judgment  of  the  Court. — 
This  was  an  action  for  salary  for  plaintiff's  services,  and  there  is  no  dis- 
pute about  the  hiring  in  18:^0.  The  only  question  is,  as  to  the  statute  of 
limitations  which  had  been  pleaded  here — the  course  of  dealing  appeared 
to  be,  that  the  plaintiff  kept  the  books  and  made  entries  from  time  to 
time  of  receipts  and  payments  to  him ;  the  defendant  gave  these  books  to 
one  of  the  witnesses  to  make  out  the  account.  Lord  Tenterden's  act 
does  not,  in  the  opinion  of  the  Court,  apply  to  the  present  case,  for,  as 
Mr.  Brady  well  observed,  the  defendant  gave  notice  of  set  off"  and  a  cross 
demand,  and  on  the  trial  attempted  to  give  evidence  of  this  cross  de- 
mand, the  money  alleged  to  be  paid  to  the  apothecary  for  attendance 
and  medicine,  and  whether  he  succeeded  or  not  is  immaterial;  it  is  snf. 
ficient  that  he  made  this  case,  and  attempted  to  prove  it.  Under  all  the 
circumstances  of  the  case,  the  Court  feels,  that  this  is  not  a  case  of  a  mere 
acknowledgment,  but  one  of  mutual  accounts  and  cross  demands.  If  xVIr. 
Hatchell's  argument  were  to  prevail  to  its  full  extent  it  would  i-epeal  the 
exception.  This  is  not  a  case  of  a  mere  account  of  payments  upon  one 
side,  but  a  case  of  an  open  account,  services  upon  one  side  and  claims  on 
the  other  side  of  sums  paid  to  a  doctor  and  an  apothecary  for  the  use  of 
plaintiff,  and  so  within  the  exception  of  the  statute  of  limitations,  and  in 
that  view  I  am  not  disposed  to  <;hange  the  verdict. 

Mr.  Justice  Moore  and  Mr.  Justice  Torreks  concurred. 

Mr.  Justice  Johnston  was  absent. 

Motion  refused  without  costs. 

(f)  6  T.  R.  189.  (g)  3  Young  &  Jer.  519. 


Fox  V.  Whitty. 

Evidence— judgment  ohtained  by  defendant,  as  executor,  no  set  off  against 
debt  dice  by  him  personally. 

Action  for  use  and  occupation.  The  defendant  pleaded  the  general  Is- 
sue, and  a  set  off,  and,  at  the  trial,  sought  to  give  evidence  of  a  judgment 
obtained  against  the  plaintiff,  by  the  father  of  the  defendant,  to  whom  he 
was  executor.  Whitty,  the  defendant,  revived  this  judgment,  in  his  own 
name,  as  executor,  and  by  reason  of  this  revival,  contended,  that  it  became 
a  debt  of  his  own,  and  that,  as  such,  he  could  plead  it  as  a  set  off  to  the 
plaintiff"s  claim,  for  the  rent  which  became  due  from  the  defendant  in  his 
iMamrfwa/ capa'jity. — The  Chief  Justice,  having  refused  any  evidence  of 
this  judgment  to  be  given  on  the  plea  of  set  off^  it  came  before  the  Court 
upon  an  objection  to  the  Lourned  Judges's  opinion. 
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ISIr.  Gerahty,  for  the  defendant,  cited  several  cases,  but  the  Court  thonglit 
that  those  cases  did  not  at  all  apply,  and  if  they  did,  that  they  operated 
in  favor  of  the  plaintiff. 

Mofio7i  refused. 


EQUITY  EXCHEQUER. 

Tottenham  v.  Tottenham. 

It  is  not  necessary  that  the  sureties  of  a  receiver  should  be  seised  of  real  es- 
tate— personal  property  sufficient  to  cover  the  amount  of  the  recognizance 
is  all  that  will  be  required. 

Motion,  that  a  recognizance,  taken  before  .Judge  Burton,  at  the  Lei- 
trim  Assizes,  and  entered  into  by  two  sureties,  for  the  receiver  in  this 
cause,  may  be  set  aside,  and  that  the  receiver  should  be  obliged  to  enter 
into  further  security.  It  appeared  that  one  of  the  sureties  had  not  any 
real  or  freehold  estates,  but  had  much  more  tlian  sufficient  personal  pro- 
perty. 

Mr.  Edward  Scott,  (K.  C.)  for  the  motion,  cited  a  passage  from  Smyth's 
Book  on  Receivers,  wherein  it  is  stated  that  the  sureties  for  a  receiver 
should  have  real  or  freehold  estates,  sufficient  to  cover  the  amount  of  the 
recogaizances,  but  for  this,  however,  zVIr.  Smyth  does  not  cite  any  autho- 
rity. 

Mr.  J.  B.  West,  (K.  C.)  opposed  the  motion. 

The  Court  were  of  opinion  that  the  surety  having  had  personal  pro- 
perty, sufficient  to  cover  the  amount  of  the  recognizances,  would  answer ; 
and  that  if  they  required  that  the  person  entering  into  the  recognizance 
should  have  real  or  freehold  estates,  they  would  be  creating  a  great  deal  of 
difficulty,  and  would  be  throwing  much  obstruction  in  the  way  of  the  suit- 
ors of  the  Conrt. 

Motion  refused. 


FEB.    OTH. 

Coates  V.  Williams. 

Motion  to  continue  injunction,  notwithstanding  defendant's  ansicer.  To  a 
bill  against  assignee,  to  restrain  jjruceedings  upon  a  judgment  for  want 
of  consideration,  the  cognuzee,  who  has  not  given  consideration,  is  a  ne- 
cessary party. 

Mr.  Bennett  xaoxQ^  to  continue  the  injunction,  notwithstanding  the  an- 
swer put  into  the  bill  filed,  see  Icing  to  restrain  proceedings  on  two  judg- 
ments, dated  in  October,  1831,  and  obtained  by  one  William  (Joates  a- 
gainst  the  plaintiff.  Williams,  the  defendant,  had  been  a  creditor  of  this 
William  Coates,  and  had  been  pressing  him  for  the  amount  of  his  debt. — . 
The  plaintiff  charges,  that  in  order  to  get  money  to  satisfy  these  demands, 
plaintiff  entered  into  this  plan  with  his  brother,  William.  He  was  to 
give  him  his  bond,  and  William  was  to  raise  the  money ;  and,  on  the  8th 
of  October,  a  judgment  was  entered  on  his  bond,  for  £100.,  by  William. 
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Ooates,  against  the  plaintiff;  and,  on  the  9th  of  October,  William  Coatea 
went  to  the  defendant,  Williams,  and  proposed  to  treat  with  him  for 
the  loan,  and  to  give  liim  the  judgment,  as  secnrity.  Williams  sayg 
he  was  nrged  to  give  £133.  6s.  Sd.,  and  he  was  to  get  this  judgment  for 
£400.  conditioned  for  payment  of  £200.,  and  that,  at  length,  this  was 
agreed  to  on  the  15th,  and  this  judgment  was  assigned  to  Williams,  and 
in  the  deed  it  is  stated  that  the  whole  was  due,  and  that  the  whole  was 
paid,  though  it  was  only  £133.  6s.  Sd. :  that  was  paid,  and  though,  in  fact, 
nothing  was  due  on  this  judgment,  it  being  only  given  as  an  accommoda- 
tion. That  transaction  occurred  on  the  14th  or  15th  of  October.  The 
next  transaction  was  on  the  31st  October,  when  the  plaintiff,  in  like  man- 
ner, passed  another  bond  to  his  brother,  William,  for  £-260.,  and  another 
bargain  was  made  between  William  Coates  and  the  defendant,  Wil- 
liams, by  which  he  offered  him  the  bond  of  £260.  for  £86,  13^.  ^d, 
Williams  was  then  in  possession  of  part  of  the  property  of  the  plain- 
tiff, as  an  elegit  creditor.  That  judgment  was  also  assigned  to  Wil- 
liams, and  the  deed  states,  as  before,  that  the  whole  of  it  was  due.  The 
money  got  on  this  was  given  to  William  Coates,  and  lie  gave  it  to  his  bro- 
ther, the  plaintiff,  for  his,  the  plaintiff's,  use.  Defendant  is  the  assignee 
of  a  ciiose  in  action,  and  takes  it  with  all  its  equities  [Court.  Are  yo« 
ready  to  pay  him  the  money  you  admit  due;?]  We  are  ;  but  it  would  be 
quite  against  every  principL^  of  justice  that  we  should,  under  the  circum- 
stances, pay  him  the  whole  amount  of  these  judgments  against  the  plain- 
tiff, l_CoURT.  Has  Mr,  William  Coates  answered  ?j  He  has  not  been 
made  a  party  to  the  bill. 

[Chief  Baron.  A  man,  having  a  judgment,  may  sell  it  to  whom  he 
pleases;  but  your  equity  arises  in  this,  that  William  Coates  got  it  for  no- 
thing,  and  this  is  not  properly  explained,  as  he  is  not  a  party  in  the  cause, 
and  there  is  no  equity  confessed  by  him.] 

It  is  a  plain  ca^ie  of  fraud,  where  you  find  Williams  buying  a  judgment 
the  day  after  the  wai-rant  for  entering  it  was  executed,  for  one-third  less 
than  tlie  real  value. 

[CurEF  Baron.     That  is  only  sufficient  to  excite  suspicion.] 
We  only  want  to  have  a  fair  inquiry  into  the  whole  transaction. 

IVlr.  Serjeant  0' Logh'en,  ciyntra..  It  really  comes  to  this:  the  plaintiff, 
Mr.  T  Coates,  employed  his  brother  to  raise  money,  on  his,  plaintiff'* 
bonds.  On  that  transaction,  William  Coates,  as  the  sole  agent  for  Tho- 
mas, goes  into  the  market,  to  sell  the  judgment.  What  equity  can  Tho- 
mas' liave  against  the  purchaser,  even  if  William  had  made  an  improvident 
V,,i.,_irtni? — and  then  he  ♦vies  to  raise  an  equity,  by  saying  that  he,  Thomas^ 
w,is  tl  ©debtor  of  Widiams,  and  that  advantage  Avas  taken  of  him  on  this 
occasion. 

[iiaron  Pennefather.  Would  it  not  belike  usury,  if  Thomas  em- 
ploys another  to  sell  the  judgment?  Is  it  different  from  his  giving  the 
iudgment  itself?  You  would,  perhaps,  be  right,  if  the  judgment  had  been 
'given  to  William  Coates,  for  his  om  n  benefit.] 

Here,  Thomas  Coates  was  indebted  in  £37.  odd,  to  William^,  and  applied 
to  Williams  to  get  an  advance  of  money  for  him,  on  the  security  ot  es- 
tates,  in  the  c.rtinty  of  Meath,  and  they  had  some  ufgociation  on  the  sub- 
iect,  whicii  afterwards  broke  off.  He  swears  that  Thomas  Coates  passi'd 
'the  bonds,  and  tliat  he  is  the  bona  file  h;dder  of  the  first  judgmert.  tor 
valnaole  consideration.  1'he  bond  had  been  passed  in  J  831,  and  was  not 
to  be  paid  until  lb33.     Williains  refused  the  first  request   of  William^ 
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Coates,  and  with  difficulty  consented  to  it  afterwards.  It  was  tlie  same 
way  in  the  second  transaction.  Tiie  terms  were,  the  actual  purchase  there- 
of. There  had  been  several  solicitations  that  he  should  purciia^e  this  judg- 
ment. The  defendant,  Williams,  had  been  induced  to  offer  £86.  13^.  4c?. 
to  William  Coates.  Defendant  was  not  applied  to  on  the  subject  until 
some  months  afterwards,  during  the  whole  of  which  period  he  thought 
that  the  judgment  had  been  fairly  gold  to  him. 

[[Baron  Penvepather  He  does  not  here  state  that  this  is  the  bona 
jide  debt  of  William  Coates.  I  see  there  is  no  allegation  as  to  the  second 
judgment,  that  any  specific  sum  was  due,  or  that  the  amount  whs  due  by 
Thomas  to  Williams:  all  the  allegation  is,  that  he  told  him  tliat  ti»e  a- 
mount  of  the  first  bond  was  due,  and  he  gives  the  amount,  making  up  the 
first  bond,  and  then  says  William  told  him  Thomas  was  indebted  to  him 
on  an  account ;  and  then  says  he  believes  the  bond  was  given  for  valuable 
consideration,] 

But,  he  adds,  that  if  he  suspected  that  the  purchase-money  was  for  the  use 
of  the  plaintiff,  he  would  not  have  made  the  purchase,  and  that  he  veril'/ 
believed  it  was  bona  fide  his  brothei''s  property. 

[Baron  Pennefather.  That  is  negativing  a  dealing  with  Thomas  ; 
but  it  does  not  state  that  William  Coates  told  him  that  it  had  been  passed 
for  full  value.  J 

[Chief  Bauon.     Is  it  not  the  case,  that  when  Williams  produces  tlie 
account  of  the  monies  due,  he  only  marked  it  to  amount  to  one  sum,  and 
that  is  the  amount  of  the  bond  ?J 
There  ai'e  two  accounts. 

[Chief  Baron.  Bijt  if  he  draws  out  an  account  of  all  that  you  owq 
him,  is  it  to  be  inferred  that  m;>re  is  due  ?  and  observe  tho  account  of  de- 
fendant, Williams,  shewing  what  he  claims.] 

[Baron  Penxefather.  It  is  rather  curious  that  a  gentleman,  so  un- 
willing and  fastidious  as  to  the  first  bond,  abandons  all  his  caution  when 
lie  CO  nes  to  deal  as  to  the  second  bond,  and  take^  a  juilgment  here  falsi- 
fied by  th9  deeJ  of  assignment-  The  consideration  is  untruly  stated  in 
t!ie  assignment.  Tiie  statute  requires  that  the  di;ed  sliall  recite  the  sum 
that  is  due,  but  the  consideration  should  be  fairly  stated.] 
The  estate,  in  Meath,  was  afterwards  sold  by  Coates,  and  he  executed  the 
daed  of  sale  in  1832,  shortly  before  this  bill  was  filed ;  and  if  he  had  any 
claims  against  this  judgment  he  would  have  put  them  forward  in  the  deed; 
but,  he,  on  the  contrary,  states  the  fidl  sums  to  be  due. 

[Baron  Penxefather.  You  must  bring  Mr.  VFilliam  Coates  before 
the  Court.] 

[Chief  Barox.  If  he  was  before  us  we  could  now  decide  the  whole 
case :  as  it  is,  there  is  a  degree  of  suspicioTi  in  the  transaction,  on  the  part 
of  the  defendant,  which  weighs  against  him.  He  h  is  adniitted  several  cir- 
cumstances of  this  kind  relative  to  the  second  account.  He  deals,  without 
any  inquiry,  at  least  on  that  transaction  ;  and,  clearly,  he  deals  with  a  dis- 
tressed man,  at  all  events.  Any  transaction  with  tiie  purchaser  of  the  es- 
tate cannot  give  you  any  additional  equity.  The  purchaser  might  fairly 
say  1  will  enter  into  no  contract  of  the  kind:  I  will  have  nothing  to  d(» 
with  your  accounts.  Under  all  the  circumstiinces,  the  case  is  very  fnll  of 
guspicion,  and  the  motion,  I  think,  should  be  granted,  on  the  terms  of  the 
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plaintiff  paying  the  money  he  has  received,  with  interest,  and  that  Wil- 
liam Coates  shall  be  made  a  party  to  the  bill.] 

Mr.  R.  W.  Greene,  (K.  C.)  I  admit  that  the  defendant  did  not  repent 
the  inquiry  on  the  second  judgment  being  offered  to  him  ;  but  he  was 
told,  on  the  first,  that  it  was  a  fair  debt,  due  to  the  party  offering  it  to 
him,  and  that  there  was  a  further  debt,  for  which  a  bond  was  to  be  passed 
to  him.     Surely,  from  that,  he  might  buy. 

^Baron  Pennefather.  And  he  takes  William  Coates's  word  for  the 
truth  of  an  account,  in  William  Coates's  own  hand  writing.] 

The  bond,  he  afterwards  received  from  his  brother,  confirms  his  state- 
ment. 

[Baron  Pennefather.  In  such  a  case  I  think  the  cognuzor  should 
always  join  in  the  assignment.  It  is  impossible  we  can  say  that  we  will 
not  allow  the  questions  here  to  be  tried.] 

Motion  granted,  on  terms  of  payment  of  the  money  received^  and 
making  William  Coates  a  party  defendant. 


EXCHEQUER    OF    PLEAS. 

Lord  DoNERAiLE  V.  Ejector. 

3Iotion  for  renewal  of  a  writ,  on  ground  that  it  had,  by  age,  become  ille- 
gible, refused. 

Mr.  Franks  moved,  that  the  writ  of  habere  in  this  cause,  which  had  is- 
sued from  this  Court,  in  the  year  1832,  should  now  be  renewed,  as  it  re- 
Ijuired  to  be  proved  as  an  exhibit  in  Chancery.  It  bad  been  found  in  the 
office,  in  so  very  mutilated  a  state,  that  it  was  quite  impossible  that  some 
parts  of  it,  and  those  the  most  material  parts,  could  be  read. 

Per  curiam  How  can  we  renew  it  for  you  ?  How  can  this"  Court  cre- 
ate evidence  for  a  party  ?  and  even  if  the  Court  were  to  renew  it,  could 
t!ie  renewal  be  considered  as  the  same  writ  which  had  been  executed  in 
1822.  This  Court  cannot,  surely,  make  it  better  evidence  than  it  is  in  it« 
present  state. 

No  rule. 


PRACTICE— AWARDS— SHEWING  CAUSE. 

Sanders  v.  Hogan. 

There  is  a  difference  in  the  practice  of  this  Court  shewing  cause  of  ca- 
ses of  awards  and  ordinary  cases.  In  the  case  of  aw^ards,  the  Court  said 
that  tlie  party  objecting  to  the  award,  by  his  Counsel,  shews  cause  why  the 
award  should  not  be  made  absolute  ;  but,  in  other  cases,  the  affidavit  of  the 
party  is  sufficient  cause ;  and  it  lies  on  the  party  who  obtained  the  rule  nisi 
to  move  to  make  that  order  absolute. 
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DOWNPATRICK.— LENT  ASSIZES. 

[^Before  Lord  Chief  Justice  Bushe  and  a  common  Jury.~\ 

Charles  Arbuthnot,  Plaintiff. — Rev.  Edavard  Leslie,  Defendant. 

Mr.  Nelson  opened  the  pleadings,  and  Mr.  Gilmore,  (K.  C.)  stated  the 
case  for  plaintiff.  This  was  an  action  brought  under  5#A  Geo.  Mh,  c.  9J, 
against  a  clergyman,  for  non  residence  on  his  benefice.  The  Rev.  Edward 
Leslie  is  incumbent  of  the  parish  of  Dromore,  in  the  diocese  of  Dromore, 
and  county  of  Down,  from  which  he  draws  an  annual  income  of  £1000. 
During  the  last  eight  years  he  has  been  an  absentee,  and  in  that  time  ne- 
ver contributed  a  shilling  towards  the  charities  of  the  parish.  The  plain- 
tiff" sues  under  the  statute,  as  an  informer,  because  of  the  defendant's  non- 
residence  during  the  year  1831,  and  claims  three-fourtlis  of  the  annual 
value  of  the  living,  allowing  certain  deductions,  as  specified  in  the  sixth 
section.  The  two  first  counts  of  the  declaration  charge  defendant  as  rec- 
tor and  vicar  of  the  parish,  Avithcure  of  souls  :  the  third  and  fourth  charge 
him  as  rector  only  :  the  fifth  and  sixth  charge  him  as  vicar  ;  and  the  se- 
venth styles  him  treasurer,  rector  and  vicar.  The  first,  third  and  filth 
counts  set  forth,  seriatim,  the  several  grounds  of  exemption  specified  in 
the  statutes,  and  negative  them  one  by  one.  The  plaintiff"  then  proved 
the  service  of  a  notice,  as  required  by  the  statute,  section  39,  upon  the  de- 
fendant, and  on  the  bishop  of  the  diocese  .This  notice  styled  the  defendant 
rector  and  vicar  of  the  parish  of  Dromore,  Avith  cure  of  souls :  and  was 
subscribed  '*  Samuel  L.  Frazer,  attorney  for  Charles  Arbuthnot."  The 
plaintiff  next  proved  the  issuing  of  the  writ,  a  month  after  service  of  the 
notice;  the  letters  of  collation  of  the  defendant,  and  his  induction.  By 
the  former,  the  bishop  of  Dromore  collated  him  to  be  treasurer  of  the 
Cathedral  Church  of  Dromore,  and  rector  and  vicar  of  the  rectorage  and 
vicarage  of  the  parish  of  Dromore,  with  cure  of  souls.  Plaintiff  then, 
after  having  given  evidence  of  tlie  annual  value  of  defendant's  living,  and 
of  his  having  been  absent  therefrom  during  the  whole  year  1831,  closed 
his  case.  During  the  cross-examination  of  plaintiff's  witnesses,  defend- 
ant proved  a  license  for  non-residence,  granted  by  the  bishop  to  the  de- 
fendant, in  the  year  1825,  and  a  conversation,  in  which  the  bishop  de- 
clined to  renew  this  license,  vvliich,  by  section  19,  expired  in  three  years 
from  its  date,  but  declared  that  defendant  need  not  return,  while  his  Lord- 
ship filled  the  See. 

Mr.  Holmes,  for  the   defendant,  submitted  three  grounds  of  nonsuit. 

1. — The  plaintiff,  had,  iu  his  declaration,  negatived  certain  grounds  of 
exemption,  but  had  not  proved  this  negative.  Plaintiff's  Counsel,  in  re- 
ply, cited  1  Phill.  Ev.  198,  pag.  —  and  the  authorities  there  cited,  to 
shew,  that  though  the  declaration  negative  exemptions,  yet  the  onus  of 
proof  rests  on  the  defendant,  who  bests  knows  whether  he  possesses  them 
or  not. 

2 — The  statute,  section  39,  enacts,  that  the  notice  of  an  intended  action 
shall  be  given  by  the  attorney  or  agent  for  the  party  intending  to  sue  ;  but 
plaintiff  had  offered  no  proof  that  Air.  Frazer,  by  whom  the  notice  in  tiiis 
case  was  served,  had  been  his  attorney,  at  the  time  of  serving  it.  Plain- 
tiff's Counsel  replied,  that  the  notice  stated  Mr.  Arbuthnot's  intention  to 
sue,  and  his  having  instructed  Mr.  Frazer  to  sue  for  him :  tlmt  plaintiff 
then  proved  this  notice,  as  part  of  this  case,  and  this  was  evidence  from 
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wliich  the  jury  might  infer  that  Mr.  Frazer  was  agent  to  Mr.  Arbntlinot 
at  the  time  of  the  notice  being'  served. 

3. — The  letters  of  collation  from  the  defendant,  to  have  been  treasurer 
of  the  parish  Church,  as  well  as  rector  and  vicar:  the  notice  of  action 
describes  him  only  as  rector  and  vicar,  vt'hence  there  is  a  material  variance 
between  the  notice  and  the  evidence.  Plaintiif's  Counsel,  in  I'eply,  cited 
the  seventy-first  section  of  the  act,  which  confines  the  benefices  within  the 
statute  to  such  as  have  cure  of  souls  annexed.  Defendant  is  here  sued  as 
a  spiritual  person  only :  the  treasurership  of  the  Catliedral  Church  has 
no  connection  whatever  with  the  cure  of  souls,  and  if  plaintiff  had  in- 
cluded this  office  in  his  notice,  he  must  have  been  nonsuited.  The  trea- 
surer of  a  Cathedral  Church  is  the  officer  who  has  charge  of  the  plate, 
vestments,  8fc.  which  is  a  mere  secular  duty. 

The  Lord  Chief  .Justice  expressed  himself  as  clearly  of  opinion  with 
the  plaintiff,  upon  all  the  points  submitted.  As  this  however  was  a  penal 
action,  he  would  save  the  points  for  argument  above,  reserving  leave  for 
defendant  to  move  to  enter  a  nonsuit  upon  them. 

IMr.  Holmes  having  then  briefly  addressed  the  jury,  the  learned  Judge 
charged  them,  that  if  they  were  satisfied  of  defendant's  non-residence, 
during  the  year  1831,  then,  as  no  legal  license  was  set  up,  they  should 
find  for  the  plaintiff,  in  three  fourths  of  the  annual  value  of  the  living, 
allowing  certain  deductions,  as  specified  in  the  4th  section  of  the  act. 

The  Jury  imiiiediately  returned  a  verdict  for  the  plaintiff,  for  £594. 
Gs.  with  Q)d,  costs.* 

•   See  a  motion  in  this  case,  made  in  the  Exchequer,  reported  5th  Law  Recorder,  40, 


CARRICKFERGUS.— SPRING  ASSIZES,  1833. 

Hex  V.  Mannah. 

The  prisoner  was  indicted  for  stealing  a  bullock,  and  the  evidence  was, 
that  on  the  morning  of  the  day  upon  which  the  beast  was  taken,  the  keeper 
of  the  cattle  tracked  the  marks  of  a  cow's  feet  along  a  bye  track,  consist- 
ing partly  of  road  and  partly  of  a  path  through  fields,  from  the  place 
where  the  cattle  were  kept  to  vrithin  a  few  yards  of  the  prisoner's  house ; 
that  the  prisoner's  hands  were  bloody,  and  that  the  flesh  of  a  cow  was 
found  in  the  house,  in  a  state  of  concealment,  as  also  the  feet,  with  th6 
hoofs  attached,  which  corresponded  with  the  tracks,  one  of  them  indeed 
very  particularly.  Upon  this  evidence,  the  Counsel  for  the  prisoner  con- 
tended, tliat  the  prisoner  should  be  acquitted,  as  there  was  no  positive 
evidence  of  the  beast  Avhich  was  stolen  being  the  same  with  that  whose 
flesh  and  hoofs  were  found  in  the  prisoner's  house;  and  that,  in  all  such 
cases,  the  identity  of  the  property  taken  away  must  always  be  positively 
proved,  and  could  not  be  inferred  from  circumstances ;  but  the  Chief 
Justice  held,  that  the  identity  of  the  article  stolen,  like  any  other  fact, 
might,  in  all  cases,  be  proved  by  circumstantial  evidence. 

The  prisoner  was  found  guilty. 


f"  IN  EASTER  TP:RM,  1833.  fi5 

ROLLS. 

APRIL  22d. 
HdULDtTcH  V.  Burton,  Stintox  and  others. 

PRACTICE.— SERVICE  OF  PROCESS. 

The  affidavit  to  ground  a  motion  for  an  order  under  the  2d  Wm.  4,  cap. 
33,  that  service  of  process,  upon  a  defendant,  residing  in  England,  shall 
be  deemed  good  service,  should  mention  in  what  town,  place,  or  part  of 
England,  the  defendant  resides^  but  it  need  not  state  in  what  part  of  the 
town  or  place. 

Mr.  Keatinge,  on  behalf  of  the  plaintiflF,  made  application,  under  the 
late  act,  2d  Wm.  4,  cap.  33,  for  liberty  to  issue  process  of  subpoena  to  an- 
swer, to  be  served  upon  Mary  Stinton,  one  of  the  defendants,  who  was 
resident  in  England.  The  affidavit  made,  in  support  of  the  motion,  stat- 
ed, that  the  defendant,  Mary  Stinton,  resided  at  Blackheath,  in  the  county 
of  Kent,  in  England. 

The  Master  of  the  Rolls,  having  taken  home  the  affidavit,  to  read, 
returned  it  the  next  morning,  witli  the  remark,  that  it  should  have  been 
stated  in  what  part  of  Blackheath  Mary  Stinton  resided. 

23<f  April. 

On  this  day  Mr.  Keatinge  mentioned  the  cas3,  again,  and  in  refereace 
to  His  Honor's  observation  upon  the  defect  of  the  affidavit,  stated,  that  it 
was  not  the  practice  of  the  Exchequer  to  require  such  particularity  in  tho 
affidavit,  and  that  the  Chancellor  had,  lately,  in  the  case  of  Stewart  v. 
Huddart  and  others,  (a)  decided,  that  a  similar  omission  in  the  affidavit 
was  no  defect. 

Master  of  the  Rolls.  The  object,  in  these  cases,  is,  to  prevent  per- 
sonation and  mistake.  Sir  Anthony  Hart,  (as  may  be  seen  from  the  cases 
in  Molloys  Reports)  (b)  was  of  opinion,  and  in  which  I  perfectly  con- 
curred with  him,  that  service,  out  of  the  country,  should  always  be  per- 
sonal. Personal  service  being  required,  the  next  question  was,  whether 
you  should  individualize  the  person  against  whom  the  service  was  sought, 
the  object  being  to  prove  that  he  was  the  very  man  who  ought  to  be  served  ? 
The  Court  of  Exchequer,  however,  and  the  present  Lord  Chancellor,  have 
held  that  personal  service  is  not  requisite.  With  respect  to  the  authority 
cited  I  was  not  aware  of  it,  hat  I  will  look  into  the  Report,  and  give  you 
an  answer  to-morrow  morning. 

April  2\ih. 

The  Master  of  the  Rolls.  As  it  was  to  be  expected  that  there 
would  be  many  applications  made  to  the  Court  under  this  act,  I  made  a 
general  order,  for  cases  of  this  kind,  upon  the  first  application  that  was 
made  to  me  upon  the  subject.  The  decision  to  which  I  came,  in  that  case, 
was,  that  the  service,  under  the  provisions  of  the  act,  should  be  personal 
Service ;  and,  upon  this  ground,  that,  otherwise,  the  inconvenience  might 
resul  ,  that  a  person  who  had  no  notice  whatsoever  of  the  proceedings, 
might  have  a  decree  against  him.     In  Oliver  v.  Oliver,  (c)  however,  the 

(a)  5  Law  Rec.  22.         (b)  1  Mollov'*  Rsp.  242—3—4—5         (c)  Not  reported. 

'  N 
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Lord  Chancellor  ruled,  that  there  was  no  necessity  that  the  service,  under 
the  provisions  of  this  statute,  (d)  should  be  personal;  and  the  Court  of 
Exchequer  have  decided  that  the  service  may  be  effected  in  the  same  man- 
ner as  the  service  of  subpoena  in  Ireland.  With  respect  to  the  case  which 
has  been  cited,  as  ruled  by  the  Lord  Chancellor,  I  was  not  before  aware  of 
it ;  and  as"to  the  arguments  which  were  put  forward  by  Counsel  in  that  case, 
I  must  observe,  with  respect  to  the  first,  that  it  proceeds  upon  the  assump- 
tion that  the  defendants  must,  in  these  cases,  be  personally  served,  an  as- 
sumption perfectly  unwarrantable,  as  I  take  the  law  to  be  now — the  Lofd 
Chancellor's  order  having  established  that  personal  service  is  unnecessary. 
And,  with  respect  to  the  second,  "  that  the  plaintiff  proceed  at  his  own 
"  peril,  as  his  proceedings  against  the  defendant  might  be  set  aside,"  I 
object  to  it,  for  the  most  forcible  reason,  that  it  proves  too  much:  it  ap- 
plies to  every  proceeding  against  a  defendant  in  a  cause,  and,  if  admitted, 
would  do  away  with  the  necessity  of  any  service  of  process  at  all.  In  the 
present  instance  I  shall,  of  course,  follow  the  Chancellor's  decision,  in  th» 
case  which  has  been  cited, 

Motioti  granted. 

(d)  2Wm.  4lh,  cap.  33,  see.  2.  By  (his  section  it  is  enacted,  that  it  shall  and  may 
be  Ittvrful  for  the  Courts  of  Chancery  and  Exchequer,  in  Ireland,  respectively,  if  thejr 
shall  so  think  fit,  upon  special  motion  of  the  complainant  or  complainants,  in  any  suit 
in  such  Courts,  concerning  lands,  tenements  or  hereditaments  in  Ireland,  to  order  and 
direct  that  ser\ ice,  in  any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  in  the  Isle  of  Man,  respectively,  of  any  subpoena  or  subpoenast  letter  missive,  or 
letters  missice,  and  of  all  subsequent  process,  to  be  had  thereupon,  upon  any  defend- 
ant or  defendants  in  snch  suit,  then  residing  in  such  part  of  ihe  United  Kingdom  or 
Isle  of  Man,  respectively,  in  which  he,  she  or  they  may  be  serveri,  shall  be  deemed  good 
service  of,  or  to  be  made  upon,  such  defendant  or  defendants,  upon  such  terms  and  in 
tuch  manner,  and  at  such  time,  as  to  such  Courts  respectively  shall  seem  reasonable  ; 
and  that  thereupon  it  shall  and  may  be  lawful  for  such  Courts,  respectively,  to  proceed 
upon  such  service  so  made  as  aforesaid,  as  fully  and  elfeetually  as  if  the  same  had  been 
duly  made  within  the  jurifdiction  of  ituch  Courts  respectively. 


APRIL   25th. 

Committee  of  Turner,  a  Lunatic,  v.  Kent  and  others. 

Where  a  defendant  appeared  to  the  original  hill,  and  after  such  appearance 
the  suit  abated,  and  a  bill  of  revivor  is  filed,  service  of  subpoena  to  answer 
the  bill  of  revivor  will  be  substituted,  on  the  solicitor  and  six-clerk  of  de- 
fendant, he  being  in  England,  and  his  solicitor,  withholding  from  the 
plaintiff  said  dejendaiifs  place  of  residence  there. 

Mr.  J.  Green  moved,  in  this  case,  to  substitute  service  of  the  subpoena 
to  answer  the  bill  of  revivor  in  this  cause  upon  the  defendant,  Emily  Kent'g 
solicitor,  and  six-clerk,  in  the  original  cause.  The  defendant,  against 
whom  substitution  was  sought,  had  appeared  to  the  original  bill,  but,  after 
her  appearance,  the  committee  of  the  lunatic  had  died,  and  the  bill  of  re- 
vivor had  been  filed  by  the  new  committee.  Tlie  affidavit,  in  support  of 
the  motion,  stated,  that  the  defendant,  Emily  Kent,  resided  in  England, 
but  in  what  part  of  it  was  unknown  to  the  plaintiffs  or  their  solicitor. 

Master  op  the  Rolls,  I  shall  require  the  defendant's  solicitor  to  in- 
form the  plaintiffs  of  the  place  of  residence  of  his  clients,  and  in  case  he 
withhold  such  information,  I  shall  order  service  to  be  substituted  upon 
him  and  his  six- clerk. 
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jlpril  t6th. 

Mr.  Walter  Burke,  on  this  day,  mentioned  the  case,  and  stated,  that  the 
defendants'  solicitor  had  supplied  the  information  required,  as  to  her  place 
©f  residence,  in  England. 

The  Master  of  the  Rolls  thereupon  oi-dered  that  process  should  is- 
sue, to  bo  served  on  the  defendant,  in  England. 

APRIL  26th, 

MUSKERRY   V.    ChINNERY. 

Where  a  witness  demurs  to  an  hiterrogatary^  it  is  necessary  to  have  an  order 
to  the  examiner  to  furnish  copies  of  the  interrogatory  and  demurrer,  and 
the  parties  in  the  cause,  as  well  as  the  witness,  must  have  notice  of  the 
order. 

Mr.  Collins,  on  behalf  of  a  defendant  in  this  cause,  moved  the  Court, 
upon  a  former  day,  for  an  order  upon  Mr.  Quinan,  the  examiner,  that  he 
ihould  make  out  and  furnish  to  the  defendant,  a  copy  of  the  interrogato- 
ries, and  of  the  demurrer  of  the  witness  thereto,  for  the  purpose  of  liav- 
ing  the  demurrer  argued.  He  cited  the  case  of  Parkhurst  v.  Lowten,  (a) 
where  a  similar  application  was  made,  and  granted.  [The  Master  of  the 
Rolls  asked  whetlier  the  motion  in  the  case  cited,  from  2  Sioanston,  had 
been  made  without  notice,  as  lie  was  of  opinion  that  a  notice  was  neces- 
sary ?]  As  it  did  not  appear  from  the  case  whether  it  had  been  upon  no- 
tice or  not,  no  rule  was  made  ;  and  Mr.  Collins,  upon  this  day,  mentioned 
the  case  again,  and  cited  Potts  v.  Curtis,  (h)  in  which  it  is  stated  that  it 
was  the  practice,  in  Chancery,  for  the  examiner,  in  such  cases,  to  deliver 
out  copies  of  the  interrogatory  and  demntrer,  without  any  order;  and 
Bowman  v.  Rodwell,  (c)  in  which  it  is  laid  down  that  the  witness  may 
demur,  and  the  practice  as  to  having  the  demurrer  copied  and  sot  dowu 
tet  forth. 

The  Master  of  the  Rolls  said  he  would  consider  the  case,  and  give 
an  answer  in  the  morning. 

April  21th. 

The  Master  of  the  Rolls.  On  looking  into  my  books,  I  have  found 
a  case  which  came  before  this  Court,  on  tlie  first  of  March,  18:^1,  and  the 
course  which  I  there  pursued  I  sliall  follow  in  the  present  case  ;  but  as  this 
is  a  part  publication  there  must  be  notice  to  the  parties  in  the  cause.  Tha 
order  vi^as  to  the  following  effect : — 

Let  the  examiner  transcribe  the  second  and  third  inter- 
rogatories, and  the  demurrer  of  the  witness  thereto  : 
and  let  the  demurrer  to  the  second  and  third  interro- 
gatories be  set  down  for  argument  for  Saturday  next, 
the  defend. mt.  Lady  Chinnery,  serving  this  order  upuu 
the  parties  in  the  cause.* 

(a)  2  Swanst.  194.  (b)   Young.  Hep.  501.  (c)  4  Matld.  Rep.  310. 

*  Se«  Sraithson  v.  Hadcastle,  1  Dickens,  96,  which  is  referred  to  in  Bowman  v.  Rod- 
well,  1  IMad.  Rep.  -276,  and  coutains  the  practice  of  tlie  English  Court  of  Ctiancery^  -(3 
to  giving  copies  of  the  demurrer  and  interrogatories  deuiuntd  to,  and  which  appears  to 
isave  been  'ollowcd  in  I'aikhurjt  v,  Luuteu,  x!  iwanst. 
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KING'S  BENCH. 

APRIL    18th. 

Executors  Wilsox  v-  "Wilson. 

To  entitle  executor  of  obligee  to  enter  Judgment  on  warrant  of  attorney,  for 
a  debt  to  his  testator,  he  must  have  taken  probate  out  of  the  Court  of  PrtB' 
rogative,  or  negative,  by  affidavit,  the  exist  nee  of  assets  in  any  other 
diocese  than  that  from  which  his  probate  has  been  obtained,  and  where 
the  warrant  is  above  ten  years  old  the  rule  is  nisi. 

Application  was  made  to  the  Court,  on  behalf  of  the  executor  of  J* 
Wilson,  deceased,  for  liberty  to  enter  up  judgment  on  a  warrant  of  at" 
torney,  upwards  of  seven  years  old.  The  affidavit  stated  the  executioa 
ol  the  bond  by  the  obligor,  and  the  subsequent  death  of  the  obligee  :  tha^ 
the  applicant  was  his  his  executor,  and  that  the  obligor  was  alive. 

The  Court  inquired  whether  the  executor  had  obtained  probate  from 
the  Court  of  Prserogative,  or,  if  not,  whether  the  athdavit  stated  that  there 
were  no  assets  of  the  testator,  in  any  other  diocese  than  that  out  of  which 
the  probate  had  been  obtained  ?  The  probate  being  produced,  appeared 
to  be  from  the  Diocesan  Court  of  Armagh,  and  the  affidavit  contained  no 
allegation  with  respect  to  assets. 

The  application  was  refused. 
April  26th. 

On  this  day  the  application  was  again  made  in  this  cause,  upon  a  fur- 
ther affidavit,  stating  the  death  of  the  obligee,  in  the  county  of  Armagh ; 
that  plaintiff  was  his  executor,  and  had  obtained  probate  out  of  the  Dio- 
cesan Court  of  the  diocese  of  Armagh,  and  that  his  testator  did  not  die 
possessed  of  any  property,  whether  real  or  personal,  existing  in  any  dio- 
cese except  in  the  diocese  of  Armagh. 

Per  curiam.     Take  a  conditional  order. 


APRIL   18th. 

EJECTxMENT— NONSUIT. 

Lessee  Rutledge  v.  Rutledge. 

A  plaintiff" s  right  to  elect  to  be  nonsuited,  is  not  controlled  by  a  consent  en- 
tered into  between  the  parties  that  a  specific  issue  only  should  be  tried. 

Mr.  Litton,  (K.  C.)  on  the  part  of  the  defendant,  moved,  that  the  non- 
tuit  in  this  case  might  be  turned  into  a  verdict  for  the  defendant.  This 
was  an  ejectment  tried  at  the  last  Assizes  of  Galway,  before  iVIr.  Justice 
Vandeleur.  The  lessor  of  the  plaintiff  claimed  under  a  remainder,  cre- 
ated by  the  will  of  one  Peter  Kutledge,  and  the  defendant,  under  an 
entail,  created  by  the  same  will.  A  bill  had  been  filed,  by  the  lessor  of 
the  plaintiff',  to  remove  temporary  bar?,  and  a  consent,  subsequently  made 
a  rule  of  Court,  had  been  entered  into,  l*y  \vhich  it  was  agreed  that  th«? 
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«nly  question  at  the  trial  should  be  that  of  the  legitimacy  or  illegitimacy 
of  the  defendant.  After  the  case  of  the  lessor  of  the  plaintiff  had  been 
closed,  and  that  of  the  defendant  had  been  gone  into,  the  jury  intimated 
that  it  was  unnecessary  to  produce  any  further  testimony,  as  they  had 
determined  to  find  for  the  defendant.  The  Counsel  for  the  lessor  of  the 
plaintiff  then  declared  that  they  would  submit  to  a  nonsuit;  but  defend- 
ant's Counsel  insisted  on  having  a  verdict  recorded.  The  learned  Judge 
was  of  opinion  that  the  lessor  of  the  plaintiff  had  a  right  to  elect  to  be 
nonsuited. 

Mr.  Litton,  (K.  C.)  and  Mr.  3Iacan,  in  support  of  the  motion.  The 
right  of  the  lessor  of  the  plaintiff  to  be  nonsuited,  is  controlled  by  the 
consent,  which  has  been  made  a  rule  of  the  Court  above,  and  therefore 
must  control  any  proceeding  of  the  Court  below.  By  this  consent,  it  was 
argued,  that  a  specific  question  should  be  tried,  and  it  was  not  competent 
to  either  of  the  parties  to  evade  its  provisions.  The  rule  is  laid  down  by 
Archbold,  1  vol.  p.  188,  "  That  the  p  aintilf  may  elect  to  be  nonsuited, 
"  in  order  that  he  may  have  an  opportunity  of  bringing  the  action  ou  a- 
*'  again,  either  in  another  shape,  or  when  better  prepared  with  evidence.; 
"  for  that,  after  a  nonsuit,  which  is  only  a  default,  he  may  commence  ano- 
"  ther  suit  against  the  defendant,  for  the  same  cause  of  action  ;  but  that  if 
"  a  verdict  be  once  given,  and  judgment  follow  thereon,  he  is  for  ever 
"  barred  from  suing  the  defendant  upon  the  same  ground  of  complaint/' 
does  not  apply  to  actions  of  ejectment.  Any  number  of  ejectments  ma-r 
be  brought  between  the  same  parties  for  the  same  premises,  and  cessanie 
ratione  cessat  et  ipsa  lex. 

Per  curiam.  The  consent  only  professes  to  settle  the  issue  at  the  trial, 
and  contains  nothing  to  control  a  plaintiff's  right  to  elect  to  be  nonsuited. 

No  rule. 


APRIL    I  9th. 

In  re  Nolan. 

Application  to  admit  an  attorney,  who  had  onlj  served  two  years  appren- 
ticeship to  his  father  ;  his  father  being  dead,  and  the  application  made  at 
the  instance  of  several  of  the  fathers  clients.  The  matter  referred  to  the 
Examiners,  as  is  the  practice  of  this  Court  in  such  cases. 

Mr.  J.  Martley,  (K.  C.)  and  Mr.  Jehh,  moved  the  Court,  that  Mr.  Nolan, 
the  petitioner,  should  be  admitted  an  attorney.  He  had  been  bound  to  his 
father,  in  Michaelmas  term,  1830,  and  his  father  died  on  the  20th  March, 
1833.  The  father  had  been  blind  for  several  years  previous  to  his  death, 
during  which  time  the  busintjss  Itad  been  conducted  by  the  petitioner,  and 
it  was  sworn  that  the  application  was  made  at  the  instance  of  several  cli- 
ents of  his  father,  whose  suits  were  still  depending.  In  addition  to  other 
certificates  of  petitioner's  competency,  the  affidavit  of  the  petitioners  fa- 
ther was  relied  upon,  which  had  been  sworn  for  the  purposes  of  a  like  ap- 
plication with  the  present,  in  the  father's  life-time,  and  which  application 
iiad  been  refused,  the  Court  being  of  opiuion  that  a  case  of  surticient  ur- 
gency did  not  then  exist.     The  case,  ex  parte  Fitzgibbon,  (a)  in  tha 

(^a)    I  Haves,  li3. 
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Court  of  Exchequer,  and  exparte  Johnston^  in  this  Court,  were  cited,  in 
luppoit  of  the  motion. 

Mr.  Justice  Jebb.  The  first  act  upon  the  subject,  the  stat.  7  Geo.  2, 
cap.  5,  fbj  made  it  imperative  upon  a  person  seeking  to  be  admitted  an 
attorney,  to  serve  an  apprenticeship  of  five  years :  the  next  act,  stat.  13 
and  14  Geo.  3,  cap.  23,  fcj  has  added  certain  additional  requisites ;  and 
it  is  this  latter  statute  which  gives  the  discretionary  power  to  the  Judges. 
Still,  though  the  Court  of  Exchequer,  and  this  Court,  have  dispensed  with 
the  service  of  the  full  number  of  years  prescribed,  yet,  I  must  confess,  I 
have  serious  doubts  whether  such  dispensing  power  be  not  confined  to 
those  additional  requisites. 

Per  curiam.  Let  the  matter  of  the  petition  be  referred  to  the  Exa- 
miners. 

N.  B.  This  case  stood  over  from  the  former  day,  upon  the  suggestioa 
of  the  Court,  for  affidavits  by  the  clients  of  petitioner's  father,  in  support 
©f  the  application. 

(b)  sec  2.  (c)  sec.  4  &  5. 

•  It  is  tha  practice  of  the  Court  of  Exchequer,  in  these  cases,  to  decide  upon  the  ap- 
plication  without  anv  reference  to  tlie  Examiners,  vid.  ex  parte  Carmicbael;  I  Hajai, 
ISS— ex  parte  FitzgiLbon,  1  Hayes,  159. 


APRIL    20tK. 

CoDD  V.  Hyde. 

Whei'e  proceedings  are  stayed  by  a  defendant  in  custody,  he  will  not  he  dis" 
charged  as  of  course,  although  no  proceeding  has  been  had  for  three  terms. 

Mr.  Gerahty,  on  the  part  of  the  defendant,  moved  that  he  might  bo 
discharged  from  the  custody  of  the  sheriff  of  Wexford.  He  had  been 
declared  against  in  custody,  on  the  12th  of  February,  1831.  The  plain- 
tiff having  left  the  country,  a  notice  had  been  served,  on  the  part  of  the 
defendant,  on  the  plaintiff's  attorney,  in  the  month  of  April  following, 
that  the  plaintiff  should  stop  proceedings,  until  he  had  given  security  for 
costs ;  and  in  May,  of  the  same  year,  the  plaintift"s  attorney  had  given  an 
undertaking  to  that  effect.  The  practice,  as  settled  in  England,  is,  that  if 
the  plaintiff  do  not  proceed  to  trial,  or  final  judgment,  within  three  terms 
next  after  declaration  delivered,  of  which  three  terms  the  term  of  the  de- 
claration is  one,  the  defendant  shall  be  discharged. 

By  the  Court.  Have  you  any  authority  to  that  effect,  where  the  stay 
of  proceedings  arises  from  an  act  of  the  defendant?  Could  a  non  pros. 
be  entered,  in  a  case  where  there  had  been  no  arrest,  if,  as  in  this  case,  Ihe 
proceedings  had  been  stayed  by  the  defendant  ? 

Mr.  Gerahty.  After  the  notice  and  undertaking  the  giving  security  for 
costs  becomes  a  proceeding  in  the  cause,  and  not  doing  so  was  a  laches  as 
eulpable  as  any  other  oraisston  could  have  been>  if  such  security  had  hot 
become  nece>siu-y.  Tlie  defendant  was  clearly  entitled  to  security;  and 
must  he  remain  in  custody  for  an  indefinite  period,  in  consequence  of  the 
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plaintiff's  neglect?  However,  in  this  case,  we  have  not  to  contend  with 
an  order  of  the  Court,  staying  proceedings,  but  with  the  private  conven- 
tion of  the  plaintiff's  attorney.  This  is  not  an  application  made  soon 
after  the  undertaking,  but  after  a  long  period,  when  it  may  be  reasonably- 
supposed  that  the  action  has  been  abandoned. 

Eule. — The  defendant  to  be  discharged,  if  security  for  costs  be  not  gir- 
•n  within  four  days. 


APRIL  25th. 

Maitland  V    Waddell. 

Upon  motion  to  enter  up  judgment  on  a  ivarrant  of  attorney,  upwards  of 
ten  years  old,  the  order  is  nisi. 

Mr.  M.  Brady  applied  for  liberty  to  enter  up  judgment  on  a  very  old 
warrant  of  attorney — upwards  often  yeai-s. 

The  Court  said,  that  they  would  grant  a  conditional  order:  that  the 
general  rule  which  had  made  it  necessary  to  «ipply  to  the  Court  for  liber- 
ty to  enter  up  judgment  on  warrants  of  attorney,  did  not  express  whether 
the  order  should  be  absolute  or  not :  that  it  was  the  practice  in  England, 
upon  applications  of  this  nature,  similarly  circumstanced  with  the  present, 
to  grant  only  a  conditional  order,  and  that  it  was  in  contemplation  to  make 
a  new  rule  on  the  subject. 

Rule  nisi  granted. 


APRIL  27th. 

TtrRell  v.  Bristow. 

Where  some  of  the  jurors  go  to  vieto  the  premises,  for  an  injury  to  which 
the  action  is  brought,  and,  in  the  absence  of  the  defendant,  it  is  an  impro- 
priety in  the  jurors,  and  the  verdict  will  be  set  aside. 

In  this  case  a  conditional  order  had  been  obtained,  in  last  Hilai'y  Term,  to 
set  aside  the  verdict  obtained  by  the  plaintiff.  The  action  had  been  tried  be- 
fore the  Lord  Chief  Justice,  at  the  sittings  after  IVIichaelmas  Term,  1832. 
The  affidavit  of  the  defendant,  upon  v/hicli  the  conditional  order  was  ob- 
tained, stated,  that  there  was  collusion  between  the  plaintiff  and  some  of 
the  jurors,  before  they  gave  their  verdict;  and  the  facts  to  ground  this 
charge  of  collusion  were,  that  two  or  three  of  the  jurors  had,  on  a  Sun- 
day, which  intervened  during  the  trial,  called  at  the  plaintiff's  house,  and 
examined  the  premises,  while  the  plaintiff  was  present,  and,  as  it  was  al- 
leged, entered  into  conversation  with  him  upon  the  subject  complained 
of;  and,  upon  this  ground  of  misconduct  in  the  jury,  and  also  on  the 
ground  that  illegal  evidence  was  admitted,  that  the  verdict  was  against 
law  and  evidence,  and  that  the  damages  were  excessive,  the  conditional 
order  was  obtained.  The  plaintiff's  affidavit,  in  answer,  admitted  that 
the  jurors  had  called  at  his  house,  and  examined  the  premises,  but  denied 
fully,  having  had  any  communication  with  them  upon  the  subject  of  the 
action,  or  any  conversation  at  all,  except  that  he  allowed  them  to  go 
through  the  house. 
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Mr.  Serjeant  O'Loghlen  now  shewed  cause,  and  opened  the  affidavits  wrt& 
the  statement  of  the  above  facts,  and  was  proceeding  to  state  the  points^ 
which  liad  been  made  at  the  trial,  when  the  Court  interrupted  him,  stating, 
that  the  first  question  to  be  decided  was,  whether  the  conduct  of  the  jury 
was  not  sufficient  ground  to  set  aside  the  verdict. 

Mr.  Serjeant  O'LoffhJen,  and  Mr.  ./.  Martle?/,  (K.  C.) 
It  would  be  rather  a  harsh  measure  to  visit  the  misconduct  of  the  jury, 
if  such  it  be,  upon  an  innocent  plaintiff,  who  held  no  communication  with 
the  jury,  whose  conduct  he  could  not  control.  But  how  can  it  be  said 
that  the  jury  have  misconducted  themselves,  in  going  merely  to  see  the 
premises? — they  received  no  evidence,  and  how  could  it  have  any  influ- 
ence upon  their  verdict?  In  some  cases  it  may  be  very  desirable  that 
the  jury  should  make  this  personal  examination.  Suppose  a  person  swears, 
upon  a  trial,  that  a  particular  street  is  twenty  feet  wide,  and  that  one  of 
the  jurors,  having  passed  through  it,  supposes  it  to  be  fifty  feet,  can  there 
be  any  thing  wrong  in  his  measuring  it,  so  as  to  be  able  to  judge  of  the 
witness's  credit  ? 

JPer  curiam.  It  was  very  improper  In  the  jury  to  act  as  they  did,  and 
although  tlie  plaintiff  be  blameless  in  the  transaction,  still  it  would  be  a 
bad  precedent,  to  allow  jurors  to  act  in  this  way,  and,  on  that  ground,  we 
tliink  the  verdict  ought  not  to  stand. 

Cause  disallowed,  but  without  costs. 


COMMON   PLEAS. 

APRIL    29th. 

Walker  v.  Southwell. 

A  bond  and  warrant  of  attorney,  having  been  executed  nineteen  years  backy 
and.  during  all  that  time  no  demand  of  payment  made  upon  the  obligoTy 
who  swore  that  the  bond  was  given  as  a  collateral  security,  and  alleged 
that  the  debt  had  been  paid  off,  the  Court  restrained  the  representative  of 
the  obligee  from  entering  judgment  upon  the  warrant,  and  directed  that 
he  shoiUd  declare  upon  the  bond. 

Mr.  Greene,  (K.  C.)  moved  that  the  plaintiff  might  be  restrained  from 
entering  judgment  on  defendant's  warrant,  according  to  an  order  obtained 
for  that  purpose,  and  that  plaintiff  should  declare  upon  the  bond.  The 
plaintiff  is  tlie  executor  of  the  obligee,  and  he  had,  previous  to  obtaining 
the  order  for  liberty  to  enter  up  judgment  on  the  warrant,  applied  to  the 
defendant,  by  whom  he  had  been  infoimed  that  the  bond  had  been  fully 
satisfied,  and  that  on  a  settlement  of  the  account  between  the  defendant 
and  the  testator,  it  would  be  found  that  the  latter  was  the  person  indebted. 
This  is  now  stated  in  the  defendant's  affidavit:  and,  further,  that  the  bond 
was  only  a  collateral  security,  of  nineteen  years  standing,  and  that  during 
that  period  no  demand  for  payment  had  been  made.  Notwithstanding  the 
communications  between  the  parties,  this  ex.  parte  application  has  been 
made  on  the  31st  of  January,  of  which  defendant  had  no  knowledge  until 
the  9th  of  April. 
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Mr.  i?.  C.  Walker,  contra. 

The  application  to  enter  judgment  on  a  warrant  of  attorney,  in  cases 
like  the  present,  is  always  ex  parte.  The  bond  cannot  have  been  given  as 
a  collateral  security,  for  it  has  the  money  stamp :  we  are,  at  all  events,  en- 
titled to  our  judgment,  as  a  security. 

By  the  Court. 

On  this  motion  the  plaintiff  cannot  be  placed  in  a  better  situation  than 
he  would  have  been  upon  the  motion  for  liberty  to  enter  up  judgment  on 
the  defendant's  warrant,  and  had  the  Court,  on  that  occasion,  knowledge 
of  the  facts  which  have  now  been  disclosed,  it  would  not  have  made  the 
former  order. 

Motion  granted.     The  costs  of  the  motion  to  abide  the  event  of  the  trial. 


MAY   4th. 

Lessee  O'Hara  v.  Griffin  and  others. 

JRiile,  nisi,  that  tenants  should  confine  their  defence  to  that  part  of  the  lands 
in  their  possession,  cause  shewn  that  the  rule  was  obtained  after  the  second 
declaration  in  ejectment  filed,  and  that  some  of  the  tenants  had  a  right  of 
pasturage  over  the  whole  lands.  Cause  disallowed,  but  the  lessor  of  plain- 
tiff to  pay  costs  oj  taking  defence  and  of  the  motion. 

A  conditional  order  had  been  obtained  in  this  cause,  that  the  tenants  who 
had  taken  defence  should  confine  it  to  that  part  of  the  premises  ia  their 
possession. 

Mr.  W.  Armstrong  now  shewed  cause. 

This  order  has  been  obtained  after  the  second  declaration  in  ejectment 
had  been  filed,  but  this,  and  like  orders,  such  as  those  for  the  consolidation 
of  actions  or  defences,  should  be  sought  upon  the  earliest  opportunity. 
The  second  declaration  in  ejectment  has  been  filed,  upon  the  defence  taken, 
for  the  whole,  and  notice  of  trial  has  been  served.  If  this  rule  be  made 
absolute,  the  lessor  of  the  plaintiff  will  have  to  file  another  declaration  in 
ejectment,  to  wliich  we  must  take  a  new  defence.  It  appears,  trom  the 
affidavit  which  has  been  made  by  one  of  the  tenants  of  the  lands  for 
which  the  ejectment  is  broiight,  that  some  of  the  tenants  have  an  interest 
in  almost  the  whole  of  the  lands,  and  that  they  have  a  right  of  pasturage 
over  all  the  lands. 

Mr.  Lifton,  (K.  C.)  with  whom  was  Mr.  Monaghan. 

The  affidavit  relied  upon  by  Mr.  Armstrong  has  not  been  made  by  any 
of  the  persons  who  have  taken  defenci^  but  merely  by  a  person  who  as- 
serts that  he  is  a  tenant  of  part  of  the  lands.  The  defence  has  been  tiiken 
by  a  number  of  cotter  teiumts:  the  lessor  of  tiie  plaintiff'  has  judgment 
agaiii!?t  all  the  persons  who  held  any  considerable  portion  of  the  land?. 
The  swearing,  in  the  afiidavit,  as  to  possession,  is,  that  "  several  of  tlie 
tenants  have  an  interest  in  almost  the  whole  of  the  lands  ;"  not  specifying 
any  particular  tenants,  nor  what  portion  of  the  lands  they  hold. 

Cause  disallowed.  Rule  made  absolute,  on  payment  of  the  costs  to  which 
the  defendant  had  been  imt  in  taking  defence,  and  on  payment  of  the  costs 
of  the  motion. 

O 
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EXCHEQUER  OF  PLEAS. 

JAN.  3  1st.* 

Whitty  v.  Germain. 

A  ca.  sa.  alloioed  to  issue  for  an  arrear  of  tithes,  where  a  fi.  fa.  had  already 
issued,  and  a  seizure  of  cattle  thereunder,  the  Sheriff  being  unable  to 
procure  buyers,  by  reason  of  the  combination  against  tithes,  and  having 
therefore  let  the  cattle  go  at  large. 

Mr.  Griffith  made  application,  on  behalf  of    tho  Rev.  J.  Whitty,  the 
plaintiff  in  this  cause,  for  liberty  to  issue  a  capias  ad  satisfaciendum,   un- 
der the  following  circumstances — The   plaintiff  was  rector  of  the  parish 
of  Rathfield,  in  the  county  of  Carlovv;    the  parish  had  been  put   under 
the  provisions  of  the  act  for  the  camtniitatiim  or  tithes,  and  the  defendant 
was  assessed  as   the  owner  and  occupier  of  lands  within  the  parish,  in  a 
certain  annual  sum,  which  lie  had  for  some  time  refused  to  pay,  and  the 
arrears  of  which  amounted  to  £54.     The  plaintiff  brought   his   action   to 
recover  the  debt,  and  having  obtained  judgment,  issued  a    writ   of  fieri 
facias,    directed   to  the   Sheriff  of  the  county   Carlow,   who,  by    virtue 
thereof,  seized   14  bullocks,  the   property  of  the  defendant,  and  made  a 
special  return  to  the  writ,  that  he  had  seized  the  cattle  and  set  them  up 
to  sale  by  auction,  near  tlie  defendant's  residence,  in  the  presence  of  se- 
veral thousand  persons,  but  that  he  could  not  obtain  any  bidders  for  the 
same,  on  account  of  the  combination  against  the  payment  of  tithes  which 
existed  in  that  country  ;    that  he  therefore  adjourned  tlie  sale,  and  three' 
or  four  days  after,  took  the  cattle  into  the  public  market  of  the  town  of 
Carlow,  but  that  his  bailiffs  refused  to  set  them  up  for  sale,  stating  that 
their  lives  would  be  endangered,  if  they  did  so  ;    that  he  afterwards  of- 
fered the  cattle  for  sale,  in  the  public  streets,  but  that  he  was  unable  to 
procure  any  buyers,  thx-eats  and  intimidation  having  been  made  use  of,  in 
order  to  prevent  any  person  from  coming  forward  to  buy ;    that  finding 
the  cattle  useless,  he  thereupon  let  them  go  at  large  ;    that  the  cattle  re- 
turned to  the  possession  of  the  defendant,  who  was   reimbursed  any  ex- 
penses, to  which  the  seizure  might  have  put  him,  out  of  a  fund,  raised  in 
the  parish,  by  the  combinators  against  tithes.     The  plaintiff's  demand  was 
still  unpaid,  and  to  issue  another^en'^czV/^  was  wholly  useless:  the  only 
effectual  remedy,  for  the  plaintiff,   is  a  writ  of  capias  ad  satisfaciendum. — 
No  notice  of  the  application  liad  been  given. 

Per  curiam.     Let  the  plaintiff  be  at  liberty  to  issue  a  capias  ad  satis* 
faciendum. 

APRIL  15th. 

Lessee  Gamble  v.  Ejecfor. 

Affidavit  of  merits  to  ground  motion  to  set  aside  judgment  and  execution  in 
ejectment,  must  state  the  title  upon  lohich  the  defendant  rests  his  defence, 
and  should  be  made  by  the  defendant  himself 

In  this  case  application  was  made  on  behalf  of  Augustus  Heron,  Esq.  the 
former  tenant  in  possession,  to  set  aside  the  judgment  and /miere  which  had 

•  Tfiis  case  was  decided  in  last  Tei  m. 
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been  executed  thereon,  and  that  the  said  A.  Heron  might  be  at  liberty  to  take 
defence  to  the  ejectment.  The  affidavit  of  merits,  upon  which  the  applica- 
tion was  founded,  was  made  by  Mr.  Heron's  attorney,  and  stated  that  the 
defendant  had  a  good  defence,  upon  the  merits. 

The  Court  were  of  opinion,  that,  according  to  the  practice  of  the 
Court,  the  affidavit  of  merits  should  be  made  by  the  defendant  himself^ 
and  should  state  the  nature  of  the  title  upon  which  the  defendant  relied.* 

Motion  refused. 

April  23d. 

On  this  day  Mr.  Smith,  (K.  C.)  moved  the  matter  again,  on  behalf  of 
the  defendant,  upon  a  further  affidavit  made  by  the  defendant  himself, 
which  stated  that  a  lease  had  been  made  to  the  defendant,  by  the  lessor  of 
the  plaintiff,  of  those  very  premises  for  which  the  ejectment  was  brought, 
with  others,  and  that  the  defendant  liad  made  improvements  thereon,  with 
the  knowledge  and  approbation  of  the  lessor  of  the  plaiutiiF. 

Mr.  Bennett,  (K.  C.)  with  whom  was  Mr.  Cummins,  oposed  the  appli- 
cation. 

The  defendant  had  been  served  with  the  ejectment,  in  June  last,  and 
did  not  apply  to  the  Court  until  the  first  day  of  this  term,  when  he  did 
not  put  forward  this  title,  by  lease,  as  he  now  does. 

Ml*.  Cummins  cited  a  case,  that,  after  execution  executed,  the  Court  will 
not  set  it  aside. 

Baron  Pennepather. 

It  is  the  practice  Of  this  Court  to  require  the  defendant  to  set  out  the 
title  upon  which  he  relies,  and  therefore  the  motion  was  refused  when  \% 
was  first  made.     I  cannot  agree  to  the  law,  as  cited  by  Mr.  Cummins. 

Motion  granted. 
•  See  Lessee  Jones  v.  Mills,  5  Law  Rec.  4d. 


APRIL    16th. 

Ex  parte  Grady,  Petitioner. 

Application  to  admit  a  person  an  attorney,  who  had  not  been  apprenticed, 
refused.  The  act  lohich  allows  a  discretionary  power  to  the  Court,  in 
the  admission  of  attornies,  only  applies  to  the  case  of  apprentices. 

Ml*.  Bennett,  (K.  C.)  with  whom  was  Mr.  Colles,  moved,  that  the  pe- 
titioner might  be  admitted  an  attorney.  The  petitioner's  father  had  been 
for  many  years  an  attorney  of  the  Court,  and  in  the  year  182-1  had  taken 
the  petitioner  into  his  office,  to  assist  in  the  management  of  his  profes- 
sional business ;  and  the  petitioner  had  continued  fi'om  that  time  to  the 
period  of  his  father's  death  to  act  in  the  business  of  the  office,  but  he  had 
never  been  indentured  as  an  apprentice.  The  motion  was  grounded  upon 
these  facts,  and  upon  certificates  from  sevejfil  members  of  the  profession 
^f  the  law,  which  testified  the  competency  and  respectability  of  the  peti 
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tioner.  It  was  also  stated,  upon  affidavit,  that  his  father's  property  was  so 
involved  in  suits  that  a  great  portion  of  it  might  be  lost,  if  the  petitioner 
were  prevented  or  delayed  in  entering  the  profession.  He  was  I'eady  and 
willing  to  pay  the  stamp  duty,  and  had  virtually  served  an  apprenticeship: 
the  only  omission  is,  that  he  has  not  paid  tlie  stamp  duty.  Persons  who 
have  served  only  a  part,  and  that  a  small  part  of  their  time,  have  been 
admitted,  as  appears  from  the  cases  in  Hayes's  Reports,  (a)  and  in  a  case 
in  The  Laiv  Recorder,  (b)  The  only  thing  required  was,  that  the  party 
should  shew  that  there  was  no  intention  to  evade  the  stamp  duty. 

The  Court  were  of  opinion  that  the  act  only  related  to  apprentices  to 
nttornies,  and,  of  course,  that  it  was  in  such  cases,  only,  they  could  exer- 
cise their  discretion ;  and  the  petitioner  had  not  served  a  single  day's  ap- 
prenticeship. 

Application  refused. 

(a)  Ex  parte  Fitzgibbon,  1  Hayes,  139.       •     Ex  parte  Carmichael,  iWd,  135. 


APRIL   22d. 

Maxwell,  Executor  of  Maxwell,  v.  Dicksox. 

Interest  is  recoverable  in  an  action  of  debt,  upon  a  judgment  in  case,  and 
the  common  count  for  interest  is  sufficient,  icithout  shewing  a  special  con- 
tract. 

Tliis  was  an  action  of  debt  upon  a  judgment,  obtained  in  this  Court  by 
the  plaintitiF  against  the  defendant,  in  Michaelmas  Term,  1821,  for  the  sum 
of  £166.  125.  4c?..  The  judgment,  on  which  the  action  was  brought,  was 
in  assumpsit,  upon  the  defendant's  promissory  note.  The  declaration  con- 
tained two  counts  upon  the  judgment,  and  the  common  count  for  interest. 
The  plaintiff  having  proved  t!ie  judgment  in  the  usual  course,  then  gave 
in  evidence  three  letters,  Avritten  by  tlie  defendant,  and  insisted  that  they 
were  evidence  of  a  contract  by  the  defendant  to  pay  interest  on  the  a- 
mount  of  the  judgment,  and  closed  liis  case.  The  defendant's  Counsel 
thereupon  contended,  first,  that  the  plaintiff  was  not  entitled  to  recover 
interest  upon  the  judgment,  it  being  a  judgment  in  case: — secondly,  that 
the  plaintiff,  if  entitled  to  interest  at  all,  was  only  entitled  to  recover  the 
.same  upon  so  much  of  the  sum  for  which  the  judgment  was  recovered,  as, 
in  its  nature,  bore  interest;  and,  thirdly,  that  the  letters  were  not  evidence 
in  this  action  to  sustain  (he  claim  for  interest,  but  that  the  plaintiff  ought 
to  liave  declared  specially  thereon.  The  learned  .Judge  was  of  a  different 
opinion,  and  overruled  the  objections,  but  took  a  note  thereof,  and  directed 
a  verdict  for  the  plaintiff,  with  interest  on  the  full  amount  of  the  judg- 
ment, from  the  time  of  the  recovery  thereof,  reserving  liberty  for  the  de- 
fendant to  apply  to  the  Court  to  reduce  the  amount  of  the  verdict,  upon 
the  ground  of  the  above  objections. 

A|r.  Bennett,  (K.  C.)  now  moved  accordingly.  Interest  is  not  reco- 
verable upon  a  judgDient  in  case;  it  is  not  allowed  by  the  officer  in  taking 
an  account  on  fooj.  of  an  elegit,  or,  at  all  events,  it  is  only  allowed  upon 
a  judgment  where  the  original  debt  carried  interest,     Butkr  x.  Stoveld, 
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fa)  and,  in  the  present  case,  interest  has  been  given  upan  a  judgment  far 
exceeding  the  original  debt.  Even  supposing  that  interest  be  recoverable, 
it  can  only  be  so  upon  a  contract  specially  pleaded.  In  Berrington  v. 
Evans,  \st  Youngs  Reports,  (b)  interest  upon  a  judgment  was  disul-- 
lowed:  so  in  Thoiwts  v.  Edwards;  (cj  Atkinson  v.  Lord  Brarjhrooke^ 
(d)  Bonn  v.  Dalzell,   fej 

Mr.  Jackson,  (K.  C.)  and  Mv.  Thomas  F'dz  Gerald,  jun.,  contra.  T\vo 
objections  are  made  on  the  part  of  deiendant  in  this  case.  First,  that  in- 
terest is  not  recoverable  at  all ;  and,  next,  even  if  it  is,  that  the  count  for 
interest  should  have  been  special.  The  evidence  given  below,  to  sustain 
the  count  for  interest,  were  three  letters  of  the  defendant,  written  in  the 
years  1831  and  1832.  In  these  letters  the  defendant  expresses  his  thanks 
for  the  kindness  and  forbearance  of  the  plaintiff,  and  entreats  his  further 
indulgence,  promising,  in  each  of  them,  to  pay  the  interest  upon  his  debt, 
from  which  it  is  clear  that  the  common  count  for  interest  is  properly  ap- 
plicable, the  promise  to  pay  interest  being  unconditional :  besides,  in  point 
of  law,  interest  is  recoverable  upon  a  judgment  debt ;  Thomas  v.  Ed- 
wards, (f)  although  in  tliat  case  the  principal  part  of  the  amount  of  the 
judgment  was  composed  of  costs.  It  must  indeed  be  admitted,  that  there 
are  cases  in  which  the  plaintiif  must  declai-e  specially,  as  in  an  action  a- 
gainst  the  vendor  of  an  estate,  for  not  making  ont  a  good  title.  Walker 
V.  Constable ;  (g)  but  interest  may  be  given  by  a  jury,  in  the  shape  of 
damages.  Slack  v.  Lawell.  (Ji)  In  Harrison  v.  Ai!e>i,  (?)  interest  was 
recovered  upon  the  common  count,  although  the  circumstances  under 
which  the  agreement  respecting  the  interest  arose  were  special.  The  cir- 
cumstances of  the  present  case  are  v-ery  diiferent  from  those  in  which  in- 
terest has  not  been  allowed,  as  in  Butler  v.  Stoveld,  (k)  where  interest 
was  not  allowed ;  first,  because  the  original  debt  did  not  carry  interest ; 
and,  secondly,  because  the  plaintirF  had  accepted  the  original  sum,  with- 
out interest,  under  an  order  of  the  Court,  to  which  he  did  not  object  at 
the  time.  In  the  present  case  the  original  cause  of  action  on  which  the 
judgment  was  obtained  was  a  promissory  note,  on  wliich  interest  is  always 
recoverable;  nnd  Doran  v.  O'Reilly,  (l)  shews,  that  where  the  original 
debt  carries  interest  the  Court  will  allow  interest  to  be  recovered  on  the 
judgment,  the  reason  that  it  was  not  allowed  in  that  case  being  that  no  in- 
terest could  accrue  on  the  original  demand.  M'-Cltue  v.  Dunkin,  {ni)  is 
also  a  strong  authority  in  favor  of  the  plaintiff  here;  and  in  Amott  v. 
Redfern,  (?i)  the  principle  upon  which  juries  are  allowed  to  give  interest 
is  fully  laid  down.  That  was  an  action  on  a  foreign  judgment,  and  the 
question  was,  whether  interest  was  recoverable?  Chief  Justice  Best,  in 
delivering  the  judgment  of  the  Court,  says,  "  Upon  the  principle  that 
"  the  debt  has  been  improperly  detained,  juries  are  allowed  to  give  inte- 
"  rest  in  actions  on  judgments.  It  is  immaterial,  in  such  actions,  whether 
"  the  original  debt  bears  interest  or  not."  So  in  Blackmore  v.  Fleming, 
(o)  interest  was  allowed  to  be  recoverable,  as  damages ;  aiid  in  Hdhouse 
V.  Davis,  (p)  interest  was  held  to  be  recoverable   upon  an  award  by  a 

ra;   1  Bingh.368.  S.  C.  8  xMaore,  412.  (b)  1  Young-,  Exr.  Rep.  276. 

(c;  2  Anslr.'»5^S.  (il;  3  Camp.  N.  P.C.;~.8l),    S.  C.  1  btrtik,  2)9. 

(ej  ]  Mo.  cfe  Mai.  228.  S.  C.  3  C.  <fc  l'.376  ( f )  3  .An.vfru.  ^01. 
rg)  1  Hos  &  Pull.  306.  (h)  3  Taunt.   ]hl. 

(i)  2  Bing   4.  (k)   1  Bin^.  36S. 

(1)  3  Price,  250.  (m)   \  East,  43«. 

(n)  3  Bing.  353.  (o^  7  T.  R.  44«. 

(p)   1  M.  &S.  169. 
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jury,  under  the  provisions  of  a  statute,  directing  compensation  tobema^A 
to  any  person  injured  by  the  making  of  the  Bristol  Docks. 

Mr.  Cooper,  in  reply.     There  has  been  no  detention  of  the  debt  he;re, 
sufficient  to  allow  interest  to  be  given  in  the  shape  of  damages.     The  de- 
fendant is  not  proved   to  have  kept  out  of  the  way,   so  tliat  the  plaintiff 
mio-ht  have  recovered  the  amonnt  of  this  judgment  in  the  usual  course, 
by  execution,  and  it  is  his  own  laches  that  he  has  lain  by  so  long.     In  the 
ease  of  Ve  HaviUaml  v.  Bowerbank,  (q)  Lord  Ellenborough  lays  it  down 
that  there  are  only  four  cases  in  which  interest  ought  to  be  allowed :  first, 
where  there  is  a  contract  for  the  payment  of  money  on  a  certain  day:  se- 
condly, where  there  has  been   an   express  promise  to  pay  interest;  or, 
thirdly,  where,  from  tlie  course  of  dealing  between  the  parties,  it  may  be 
inferred  that  this  was  their  intention  ;  or,  fourthly,  where  it  can  be  proved 
that  the  money  has  been  used,  and  interest  lias  been  actually  made.    Now 
the  present  case  falls  within  none  of  these  :  the  only  one  which  can  apply 
is  the  case  of  a  promise,  but  there  is  no  sufficient  promise  here;  the  inte- 
rest mentioned  in  the  letters  meaning  interest  upon  the  amount  af  the 
promissory  note  :  or,  supposing  that  the  letters  amount  to  a  sufficient  pro- 
mise to  raise  a  special  contract  to  pay  interest,  yet,  in  that  case,  the  con- 
tract ought  to  liave  been  specially  declared  upon  ;  but  there  is  no  special 
count  in  the  present  declaration.     In  Page  v.  Newman,  (r)  Lord  Tenter- 
don  observed  that  the  decision  of  Chiet  Justice  Best,  in  Arnott  v.  Red- 
fern,  had  gone  too  far.     There  are  several  dicta  against  the  allowance  of 
interest  in  such  cases  as  the  present.     I:i  De&clmrtips  v.  Vanneck,  (s)  in- 
terest was  not  allowed  on  a  judgment;  so  in   Clarke  v.  Seton,  (t)  it  is 
said,  that  interest  is  not  to  be  allowed.     In  HiUiouse  v.  Davis,  the  Court 
considered  that  the  unreasonable  detainer  and  delay  might  entitle  the  par- 
ty to  damages,  no  laches  being  imputed  to  the  plaintiif  there ;  but,  in  the 
present  case,  it  was  the  plaintiif  s  fault  to  delay  so  long,  and  therefore  the 
verdici  ought  to  be  reduced  by  the  amount  of  the  interest. 

Curia  advisare  vult. 

(q  ;  1  CaTi'.  N.  P.  C.  00.  (r)  Q  B.  &  C  380. 

(s)  2  Yey.  jiiii.  7I(>  (t)  &  Vex.  416. 

April  23d 

The  Chief  Baron,  on  this  day,  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  debt,  upon  a  judgment  in  assumpsit,  on  a  bill  of  ex- 
change, and  the  question  is,  whether  interest  upon  the  amount  of  a  judg- 
ment in  case  is  recoverable  in  an  action  upon  the  judgment?  There 
are  two  objections  made  to  the  recovery  of  tlie  interest:  first,  that 
interest  was  not  recoverable  at  all  upon  a  juflgment  in  case ;  and,  second- 
ly, that  if  recoverable,  it  must  be  upon  a  special  count.  Upon  both  these 
points  my  opinion  is  decidedly  made  up.  There  are,  it  is  true,  some  loose 
dicta  to  be  found  in  the  books,  that  interest  is  not  recoverable  upon  a  judg- 
ment in  case,  but,  in  my  opinion,  they  are  not  well  founded.  In  the  case  of 
Deschamps  v.  Vanneck,  (a)  in  2c?  Veseij,  Jan.,  Lord  Roslyn  says,  "  I  had 
♦'  a  clear  opinion  upon  this  question,  when  it  was  argued;  but  1  have  made 
*  inquiry,  and  find,  that  there  is  no  difference  in  the  practice  in  the  Mas- 
*'  ter's  office,  and  that  all  the  Masters  allow  no  interest  upon  a  judgment. 
"  I  have  also  found,  upon  inquiry,  that  no  interest  is  computed  upon  a 
*'  judgment  in  an  action  upcm  a  judgment  at  law.     The  Master  or  Protho- 

(a)  2  Vcs.  jun.  716—19. 
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"  notary  does  not  carry  on  interest,  but  only  upon  the  costs"  Sucli  ap- 
pears to  have  been  Lord  Roslyii's  opinion  ;  but,  in  a  case,  in  ^th  Vesey, 
Clarke  v.  Seton,  (h)  we  find  Sir  Samuel  Roniily  expressly  declares,  that 
so  far  at  least  as  the  law  was  concerned,  Lord  Roslyn  was  misinformed; 
and  in  M'Clure  v.  Dunkin,  (e)  in  \st  East,  thei*©  is  a  most  important  de- 
cision, by  Lord  Kenyon,  (than  whom  there  have  been  few  better  common 
Lawyers)  allowing  interest  upon  a  judgment  even  beyond  the  penalty  of 
the  bond,  Lord  Kenyon  saying,  that,  after  judgment,  tlie  nature  of  the 
demand  was  altered;  and  this  being  an  action  on  the  judgment,  it  was 
competent  to  the  jury  to  allow  interest  to  the  amount  of  what  was  due. 
This  case  of  M-Clurev.  Dunkin,  is  in  the  note  of  Serjeant  V\  iliiams,  in 
\st  Saunders  Reports,  58,  a.,  relied  upon,  as  settled  law,  and  is  admitted, 
without  any  question  or  remark,  into  the  last  edition  of  Saunders,  by  the 
editors  of  that  work,  one  of  whom  is  the  present  Mr.  .Justice  Pattison. 
So  in  Hllhouse  v.  Davis,  (d)  in  \st  Maiih  &^  Selwyn,  the  Court  held  it  as 
established,  that  a  judgment  should  bear  interest.  Mr.  Justice  Le  lilanc 
there  says,  "  the  rule  of  law  is  affirmative,  that  where  a  sum  is  ascertained, 
"  and  judgment  afterwards  pronounced  thereon,  in  a  Court  of  Record,  if 
**  an  action  of  debt  be  brought  on  tliat  judgment  the  jury  may  give  inte- 
*'  rest,  by  way  of  damages,  for  the  detention  of  the  de})t."  Those  cases, 
we  see,  lay  down  a  very  different  doctrine  frum  thos'O  dicta  before 
adverted  to;  but  there  is,  in  Mr.  Hovcndeii s  Supplement  to  Vtsey,  jun^ 
1  volume,  page  380,  in  the  note  to  Deschamps  v.  Vanneck,  a  very 
sound  exposition  of  the  law  upon  this  subject ;  and  (as  my  Lord 
Coke  says)  by  attending  to  him,  "  you  may  reconcile  all  your  books." 
Mr.  Hovenden's  words  are,  "  under  a  judgment  at  law  no  inte« 
"  rest,  subsequent  to  the  judgment,  can  be  recovered."  A  fresh  action,  may, 
"  indeed,  be  brought,  for  it  is  a  new  cause  of  suit,  but  the  plaintiff  cannot 
"  levy  for  it  under  the  original  judgment;  nor  if  he  has  an  elegit  on  the 
"  defendant's  land,  can  he,  under  that  process,  charge  the  land  with  inter- 
"  mediate  interest  from  the  date  of  the  judgment."  But  I  have  found  a 
case,  of  the  highest  authority,  that  of  the  House  of  Loi-ds  itself,  which  I 
think  can  leave  no  doubt  upon  the  subject:  it  is  the  case  of  Doran  v. 
O'Reilly,  (e)  reported  in  ^th  Doios.  Parliamentary  Cases.  It  was  an  ac- 
tion of  debt,  upon  a  foreign  judgment,  and  one  of  the  questions  was, 
whether  interest  was  recoverable?  The  judgment  of  the  Court  will  l>e 
found  at  page  160,  and  the  common  count,  for  interest,  at  page  139.  The 
objection  made  in  tlie  case,  as  to  interest,  was,  that  by  the  law  of  the  land 
interest  is  not  demandahle  on  the  forbearance  of  money,  though  foreborne 
on  request,  without  a  special  contract  for  the  same,  and  that  such  contract 
should  appear  on  the  face  of  the  declaration,  and  that  no  contract 
was  shewn  in  the  case ;  but  Mi*.  Littledale  answers  this — "  The  for- 
"  bearance  of  money  is  considered,  in  the  Usury  Acts,  as  a  contract  for 
"  interest,  and  the  forbearance  creates  a  contract ;  and  it  is  not  necessary 
♦'  to  aver  a  special  contract :  it  is  sufficient  if  it  appear  tliat  there  is  a  con- 
"  tract:"  and  the  House  of  Lords  affirmed  the  judgment  of  the  Court  be- 
low. From  this  case,  I  think,  there  can  be  no  doubt  upon  t!ie  subject  of 
either  of  the  present  objections:  I  am  therefore  of  opinion,  and  in  which 
the  whole  Court  agrees  with  me,  that  the  plaintiff"  is  entitled  to  hold  his 
verdict  for  the  entire  sum.  With  respect  to  the  costs,  the  case  was  a  new 
one  here,  and  of  importance  to  be  decided  ;  ptnmissitm  was  therefore 
given  to  move  to  reduce  the  verdict,  and  where  the  .fudge  gives  leave  to 

(b)  6  Ves.  4 Iff.  (c)    1  Eist,  436. 

(d)    1st  M.  &  S.   169.  (e)  5  Uow.   135, 
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move  to  reduce  the  damages,  it  is,   in  some  sort,  an  approval  of  the  mO' 
tion. 

Motion  refused,  but  without  costs. 


APRIL  30th* 

RoACHE  V.  Johnston. 

Where  a  hill  of  exchange,  is,  in  body  of  it,  jyayahle  at  a  particular  place, 
it  must  be  presented  at  ihat  place,  though  accepted  generally  ;  and  in  an 
action  against  the  acceptor,  such  presentment  must  be  averted  and  proved. 
The  acts  1  and  2  Geo.  4,  cap.  78,  and  9  Geo.  4,  cap.  24,  apply  only  to 
cases  where  the  particularity  is  expressed  in  the  acceptance,  and  not  in 
the  body,  of  the  bill. 

Application  was  made  on  behalf  of  the  defendant  in  this  cause,  that  the 
■verdict  obtained  by  the  plaintiff  should  be  set  aside,  and  a  nonsuit  entered, 
according  lo  the  opinion  of  the  Court  upon  the  objection  made  at  the  trial. 
This  was  an  action  of  assumpsit  on  a  bill  of  exchange,  drawn  upon,  and 
accepted  by,  the  defendant,  and  m.ide  payable,  in  tlie  body  of  the  bill,  to 
the  order  of  the  drawers,  the  firm  of  Messrs.  RadcliiFe  and  Acheson,  at 
their  office,  No.  12,  Inns-quay.  The  declaration  stated  the  making 
of  the  bill  payable  as  above,  that  the  drawers  indorsed  same  to  the  Hi- 
bernian Joint  Stock  Loan  Company,  of  which  defendant  had  notice,  and 
promised  to  pay  the  Joint  Stock  Loan  Company,  according  to  the  tenor  of 
the  bill  and  of  ids  acceptance  thereof:  there  was  no  other  count  upon  the  bill, 
and  the  declaration  concluded  with  the  general  money  counts,  and  to  the  da- 
ma"'e  of  the  Hibernian  .Joint  Stock  Loan  Company,  v.'hereity  the  plaintiff 
was  less  a'ole  to  satisfy,  8ic.  The  defendant  had  pleaded  the  general  is- 
sue. At  the  trial,  before  Chief  Baron  .Joy,  at  the  sittings  after  last  Hi- 
lary Term,  the  plaintiff  proved  the  bill,  and  the  acceptance  by  the  de- 
fendant, and  that  it  was  presented  for  payment  on  the  day  when  it  fell 
due,  at  the  office,  No.  12,  Inns-quay.  For  the  defendant,  it  was  objected, 
that  there  was  no  averment  in  the  declaration  that  the  bill  was  presented 
for  payment  at  the  office,  No.  12,  Inns-quay;  t'iat  no  evidence  should  be 
admitted  of  such  presentment,  ajul,  though  the  fact  of  presentment  be 
proved,  it  did  not  cure  the  defect  in  the  dejlaration,  which  ought  to  have 
averred  a  presentment  for  payment,  at  the  oilice.  No.  12,  Inns-quay,  where 
the  bill  was,  by  the  drawers,  made  payable:  there  was  also  another  objec- 
tion, that  the  plaintiff  did  not  prove  that  he  was  entitled  to  sue  on  the 
bill.  The  learned  Judge  was  of  opinion  that  the  objection,  as  to  the  want 
of  the  averment  in  the  declaration,  was  a  ground  of  motion  in  arrest  of 
iudgment,  to  which  the  defendant's  Counsel  assented ;  but,  on  the  request 
oF  the  plaintiff"s  Counsel,  it  was  agreed,  that  in  order  to  save  expense, 
tile  objci^tion  should  be  taken  dov.'ii  as  a  point  saved,  and  that  a  vei'dict 
shoulti  be  had  for  the  plaintiff,  giving  the  defendant  liberty  to  move  for  a 
vprdict  or  nonsuit,  if  the  opinion  of  the  Court  should  be  in  his  favor. 
The  learned  Judge,  accordingly,  the  other  objection  being  waived,  directed 
a  verdict  for  the  plaintiff',  and  took  a  note  of  the  objection,  with  liberty  to 
the  deftnidant  to  take  the  opinion  of  the  Court,  according  to  the  agreement 
of  Counsel. 

Mr.  Chambers,  accordingly,  made  application  to  the  Court,  on  behalf  of 
the  defendant,  that  t!:e  verdict  might  be  set  aside,  aud  a  verdict  or  nou- 
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Biut  entored  for   tlie  defendant.     The  bill,  upon  wliich  tFie  present  ac- 
tion is  brought,  is,   in  the  body  of  it,   made  payable  at  a  particular  place, 
and  there  is  no  averment  in  the  declaration  of  a  presentment  at  that  place; 
but  the  1  and  2  Geo.  4,  cnp.  78,  or  rather  the  9  Geo.  4,  cap.  24,  which  is 
the  act  now  in  force  in  Ireland,  is  relied  upon,  as  doing-  away  with  the  ne- 
cessity of  such  an  averment :  that  there  ought,  however,  to  be  (notwith- 
standing that  act)  such  an  averment,   is,   I  think,  settled,   by  the  case  of 
Gibh  V.  Mather :  {ci)  that  was  the  case  of  an  action  against  the  drawer: 
the  present  case  is  an  action  against  the  acceptor.   Now  in  Gibh  v.  Mather^ 
it  M'as  decided,  that  in  order  to  charge  the  drawer,  where  a  bill,   is  in  the 
body  of  it,  made  payable  at  a  particular  place,  there  ought  to  be  a  pre- 
sentment at  that  place,  and  from   the  decision   there  it  is  clear  that  the 
cases  of  Selhxj  v.  Eden,  (b)  and  Fayle  v.  Bird,  (c)  which  will  be  relied 
upon  against  me,  must  be  considered  as   completely  overturned.      The 
doubts  created  by  the  case  of  Roioe  v.  Young,  (d)  gave  rise  to  the  sta- 
tute 1  and  2  Geo.  4 :  that  case  was  one  where  the  bill  was  made  payable 
at  a  particular  place,  by  the  acceptance,  and  not  in  the  body  of  the  bill, 
and  it  is  to  cases  of  that  kind  that  the  statute  applies.     In  Fayle  v.  Bird, 
(e)  where  the  bill  was  made  payable  at  the  place,  in  the  body  of  it.  Lord 
Tenterden  says,   tliat  but  for  the  case  of  Selby  v.  Eden,  (f)  he  would 
have  entertained  some  doubts  whether  that  case  fell  within  the  statute. 
But  the  decision  in  •Selby  v.  Eden  is  not  law,  for  the  statute  has  reference  to 
those  cases  only,  where  the  bill,   is,  in  the  body  of  it,   payable  generally, 
and  the  acceptor  has  qualified  it  by  restricting  to  a  particular  place.     Chief 
Justice  Tyndal,  in  giving  judgment  in  Gibb  v.  Mather,  explains  the  inten- 
tion of  that  act.     "  The  Legislature  (says  he)  intended  to  put  an  end  to 
"  the  doubts  which  had  been  entertained  upon  the  law,  in  cases  of  bills 
"  drawn  generally,  but  accepted,   payable  at  a  particular  place,   whether 
"  an  action  could  be  maintained  against  the  acceptor,  without  averring,  in 
"  the  declaration,   and,   proving,  at  the  trial,  a  presentment  at  the  place 
"  where  the  acceptor  had,  by  his  acceptance,  made  the  bill  payable.     Upon 
"  that  point  the  Court  of  Common  Pleas  had  held  a  presentment  of  the 
"  bill,  at  the  place  named  in  the  acceptance,  to  be  necessary:  the  Court  of 
"  King's  Bench,  on  the  contrary,  held  it  unnecessary  to  make  any  such 
"  presentment ;  but  the  doubt  never  extended  to  cases  where  the  drawer 
"  directed,  by  the  body  of  the  bill,  that  the  money  should  be  payable  at  a 
"  particular  place  ;"  and  again,  he  says,  "  the  Legislature  intended  the  sta- 
"  tute  to  apply  to  these  cases  only  in  which  doubts  had  previously  existed, 
"  and  not  to  cases  like  the  present,  which  were  free  from  doubt  at  tht^ 
*'  time  of  passing  the  act."     The  decision  the  Court  came  to  there,  that  a 
presentment  at  the  place  named  in   body  of  the  bill,  where  the  acceptor 
had  undertaken  to  pay  it,  was  necessary,  is,  I  tbink,  the  sound  one  :  indeed, 
according  to  the  construction  of  the  act  of  Parliament,  and  common  sense, 
the  act  only  applies  to  cases  where  there  was  a  doubt,  that  is,  to  cases 
where  the  bill  is,  in  the  body  of  it,  payable  generally,  and  by  the  accept- 
ance, at  a  particular  place.      Before  the  passing  of  the  act,  I  and  2  Geo.  4, 
it  was  decided,  that  where  a  bill  is  made,  in  the  body  of  it,  payable  at  a  par- 
ticular place,  it  ought  to  be  so  alleged  in  the  declaration.     Hodge  v.  Eil- 
lis.  (g) — [Chief  Baron  Joy.     AVhpn  I  first  road    the   case   of  Selby  and 
Eden,  I  certainly  did  not  think  that  the  Court  had  sufficiently  attended  to 

^a)   2  Cromp   &  .Terv    254,  S.  C.  1  Tyrwhit    180  (b    3  Bing.  (51  '. 

c)  6  Bar.  &  Cies.  531.  (d)   2  Biod    &  Bing     165. 

(e)  6  Bar.  &  Cres.   533.  (f)  5  Bing.  6U. 

(g)  3  Campb.    .63. 
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the  words  of  the  act.] — The  case  of  Selby  v.  Eden  is  in  the  last  edition  of 
Chitty,  on  Bills  of  Exchange,  said  to  be  overruled  by  Gihh$  v.  Mather. 

Mr.  Serjeant  GLogJilen,  and  Mr.  J.  Plunkett,  contra. 

It  must  be  conceded,  that  if  the  drawer  drew  the  bill  generally,  and  the 
acceptor  made  it  payable  at  a  particular  place,  the  statute  would  apply, 
and  if  the  present  case  be  not  governed  by  the  statute,  then  the  distinction 
must  be,  that  where  the  acceptor  says  it  shall  be  payable  at  a  particular 
place,  it  is  within  the  statute  ;  but  where  the  drawer  makes  it  payable  at  a 
particular  place,  and  the  acceptor  accepts  it  so,  there  it  is  out  of  the  sta- 
tute;  and  yet,  what  is  the  diiference  between  the  two  cases?  This  is  an 
action  against  the  acceptor,  and  not  against  the  drawer,  and  there  lies  the 
difterence :  the  drawer  makes  it  payable  at  a  particular  place,  and  his  con- 
tract is  that  it  must  be  presented  at  that  place,  but  the  acceptor  is  not  so 
bound,  for  the  statute  says,  that  his  acceptance  is  general.  Suppose  it 
were  directed  to  the  acceptor,  payable  at  a  particular  place,  not  in  the  body 
of  the  bill,  but  at  the  foot,  would  not  that  be  within  the  act?  and  how- 
does  the  present  case  differ?  The  acceptance,  in  every  case  since  the  sta- 
tute, where  the  acceptor  does  not  make  it  special,  is  a  general  acceptance, 
Selby  V.  Eden,  appears,  from  the  report  in  11  Moors,  to  have  been  de- 
<;ided,  after  tlse  Court  took  time  to  consider.  In  that  case,  one  N.  Ache  • 
son  drew  a  bill  upon  the  defendant,  requiring  him  to  pay  to  Acheson's  or- 
der, in  London,  whicli  the  defendant  accepted,  which  is  pi-ecisely  similar  to 
the  present  case;  and  it  was  contended  that  the  declaration  ought  to  have 
contamed  an  averment  that  the  bill  was  presented  to  the  acceptor,  in  Lon-^ 
don;  but  Mr.  Justice  Best,  in  giving  judgment,  says,  "  perhaps  the  pre- 
*'  amble  of  the  act  (/i)  does  not  apply  to  such  a  case  as  the  present,  but  it 
"  IS  a  remedial  statute,  aiid  the  enacting  part  seems,  clearly,  to  embrace 
"  every  instance  in  which  a  bill  is  made  payable  at  a  particular  place.  If 
"  any  perijon  shall  accept  a  bill,  payable  at  the  house  of  a  banker,  or  ether 
"  palace,  without  further  expression  in  his  acceptance,  such  acceptance  sballt 
"  be  taken  to  be,  to  all  iisients,  a  general  acceptance." — [Baron  Smith. 
I  conceive,  that,  since  the  statute,  whenever  the  acceptor  is  called  upon  to 
do  a  parlicular  thing,  as  to  pay  the  bill  at  a  fixed  place,  and  that  he  accepts 
the  contract  merely  by  siguitig  his  name,  he  is  bijund  to  do  it  as  it  is;  but, 
that  where  he  is  required  to  do  a  thing,  genenilly,  he  may  add  particula- 
lity  to  it.] — The  statute  declares  tliat  no  paiticuLuity  shall  be  sufficient  to 
quality  the  acceptance,  unless  the  words,  and  not  otherwise,  or  elsetchere, 
sire  subjoined;  and  where  these  words  are  not  in  the  bill,  he,  of  course^ 
accepts,  without  the  requisite  [tarticularity, —  [Chief  Earon  Joy.  Let  us 
cunsider  what  it  was  which  gave  rise  to  the  statute:  it  was  the  case  of 
Howe  V.  Young,  (i)  where  tiie  Court  of  Common  Pleas  differed  from  the 
Ctiurt  of  King's  Beiicli :  that  case  afterwards  came  before  the  House  of 
jjords,  vvlio  dt'cided  that  the  Common  Pleas  were  right ;  and  tlien,  in  or- 
<jcr  to  get  rid  of  the  do}il>t,  which  these  convicting  decisions  had  caused 
t;ie  statute  is  made;  but  shall  we  say  that  the  statute  applies  to  a  case  in 
which  there  never  had  been  any  doubt  at  all?] — In  Fnyle  v.  Bird,  (k) 
the  Court  of  King's  Bench  decided,  as  the  Common  Pleas  had  done,  m 
Selby  V.  Eden.  The  preamble  of  the  English  act  (/)  is  where  the  bill  is 
payable  at  a  banker's,  while  the  enacting  part  says,  at  a  banker's  liouse,  or 
olher  place  ;  but  whatever  may  be  the  force  of  the  preamble  of  the  ICiir 
j;lifeli  u.ct,  to  confine  the  cuactment,  yet  the  Irish  act  (m)  contains  no  such 

(h)    1  and  2  Geo   4    rap    78.  sec.  1. 
(i)  2  Brad  h  BMg.    J 6,5.  (k)  6  Bar.  Ik  Cre-!    571. 

(!)    1  mid  '2  Gu  cj\y    "S.  (irj   9  Geo   4,  tap   24. 
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preamble,  eo  that  the  enactment  is  completely  open.  In  Gibb  v.  Mather, 
as  reported  in  Tyrwhit,  2d  vol.,  the  Counsel,  arguing  the  case,  put  it  as  be- 
ing an  action  against  the  drawer,  and  steers  clear  of  the  case  of  an  ac- 
ceptor; and  the  judgment  of  the  Court,  after  taking  time  to  consider  the 
point,  is  given,  by  Chief  Justice  Tyndal,  who  puts  it  entirely  on  the  ground 
that  the  action  was  against  the  drawer. —  [Baron  Pennefather.  But 
does  not  Chief  Justice  Tyndal  put  it  that  the  statute  did  not  apply  where 
the  action  is  even  against  the  acceptor?] — The  two  reports  are  certainly 
somewhat  different  as  to  the  observations  of  the  Judge,  but  still  the  deci- 
sion is  put  only  on  the  grounds  of  the  action  being  against  the  drawer. — 
[Chief  Baron  Jov.  Would  you  then  hold  that  the  drawer  is  bound  in 
default  of  acceptance  or  payment,  only  if  the  bill  be  presented  at  the  par- 
ticular place,  but  that  the  acceptor  is  bound  though  it  be  never  presented 
at  that  place?] — The  drawer  binds  himself,  in  such  case,  conditionaliy, 
but  the  acceptor  having  accepted  it,  payable  at  that  place,  is,  under  the  pro- 
visions of  the  act,  a  general  acceptor. —  [Baron  Pexnefatheh.  But  this 
is  not  a  case  within  that  act :  the  strength  of  your  case  lies  in  these  two 
decisions,  one  in  the  King's  Bench,  and  the  other  in  the  Common  Pleas ; 
and  the  first  of  them  Selby  v.  Eden,  upon  consideration.] — The  Irish  act 
was  passed  since  the  decision  of  those  two  cases.  Even  before  the  statute 
it  was  not  necessary,  as  against  the  acceptor,  to  aver  or  prove  presentment 
at  a  particular  place.  Fenton  v.  Gowidry.  (n) — [Chief  Bahox.  That 
was  a  case  where  the  direction  was  at  the  foot,  and  not  in  the  body  of  the 
instrument.] — In  Gibb  v.  3Iather,  Selby  v.  Eden,  and  Fuyle  v=  Bird,  are 
mentioned  as  settled  law :  and  the  acceptor  might  have  made  this  bill  pay- 
able  at  a  diflerent  place.  But,  independent  of  this,  even  supposing  that 
the  defendant's  Counsel  be  riglit  in  point  of  law,  they  cannot  possibly  suc- 
ceed upon  this  motion,  for  eveu  if  tlie  objection  be  of  any  weight  at  all 
it  is  not  aground  of  nonsuit,  but  of  motion  in  arrest  of  judgment. 

Baron  Pexxefather.  This  application  is,  substantially,  a  motion  in 
arrest  of  judgment,  and  I  must  confess  tlsat  I  cannot  see,  in  point  of  forni, 
how  the  Conrt  can  entertain  a  motion  for  a  nonsait :  every  tiling  in  issue 
was  proved,  and  I  think  we  ought  not  to  yield  to  this  motion  for  a  non- 
suit where  the  point  appeal's  on  the  record. 

Mr.  Colhoun,  for  the  motion. 

We  objected,  also,  that  the  plaintiff  had  not  proved  his  right  to  sn.?, 
and  we  gave  up  that  objection  upon  t!ie  terms  of  having  tliis  point,  whicli 
is,  properly,  in  arrest  of  judgment,  brought  before  the  Court  for  its  opi- 
nion, and  a  nonsuit  entered,  if  that  opinion  should  be  in  our  favor.     The 
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tion  of  the  act  to  i*emove  doubts,  which  had  previously  existed,  in  cons 
quence  of  the  difference  of  opinion  between  the   two  Courts,  in  that  ca; 


of  Howe  V.  Young  is  plain,  from  the  words  of  Chief  Justice  Tindal,  in 
Gibb  V.  Afather :  as  to  Selby  v.  Eden,  and  Fayle  v.  Bird,  one,  as  it  seems, 
overrules  the  other,  for  Lord  Tenterden  expresses  his  doubts,  but  says  he 
will  agree  with  Selby  v.  Eden,  rather  than  have  a  difference  of  opinion  be- 
tween the  two  Courts.  Tlie  9  Geo.  4,  cap.  24,  repeals  the  1  and  2  Geo  4, 
cap.  78,  as  far  as  respects  Ireland,  but  previous  to  the  9  Geo.  4,  the  1  and 
2  Geo.  4  applied  to  Ireland,  and  the  Courts  here  should  put  the  same 

( 1;    ;3  East,  459.  (o)  5  Camp.  465. 
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construction  on  9  Geo.  4  as  tlie  Courts  in  England  do  upon  1  and  2  Geo. 
4.  In  the  addenda  to  the  last  edition  of  Chitty,  on  Bills,  Gibb  v.  Mather 
is  said  to  have  overruled  Selhy  v.  Ede7i,  and  Fayle  v.  Bird:  on  these 
grounds,  therefore,  and  according  to  the  rule  agreed  upon,  and  as  taken 
down,  by  the  learned  Judge,  the  defendant,  here,  is  entitled  to  a  nonsuit. 

Chief  Baron  Joy.  When  this  point  was  made  at  the  trial,  by  the  de- 
fendant's Counsel,  I  stated  that  it  was  properly  a  ground  for  a  motion  in 
arrest  of  judgment,  and  it  was  upon  the  request  and  at  the  suggestion  of 
the  Counsel  for  the  plaintiff,  to  which  the  opposite  Counsel  agreed,  that  I 
took  down  the  rule  in  the  way  in  which  it  is,  that  the  defendant  should 
have  liberty  to  move  to  enter  a  nonsuit,  and,  in  that  Avay,  to  take  the  opi- 
nion of  the  Court  upon  motion.  As  both  the  parties  have  agreed  upon 
this  course,  I  think  any  objection  to  the  motion,  on  the  ground  that  it  is 
informal,  is  put  out  of  the  way;  and  I  do  not  think  that  where  the  parties 
have  thus  brought  the  question  before  the  Court,  we  should  shrink  from 
giving  an  opinion,  because  it  differs  from  the  decisions  in  these  two  cases 
in  the  Courts  of  King's  Bench  and  Common  Pleas,  in  England.  These 
two  cases  are  comparatively  recent,  and,  in  my  opinion,  whenever  a  deci- 
sion has  not  gained  a  rooted  ground,  and  the  Court  is  not  satisfied  with  its 
soundness  in  point  of  law,  I  am  for  meeting  it  at  once,  by  a  contrary  deci- 
sion, and  leaving  it  to  the  other  Courts,  the  Profession  and  the  Public,  to 
judge  between  them :  but  the  case  of  Selhy  v  Eden  has  been  completely 
shaken,  if  not  altogether  overruled,  by  the  judgment  in  Gibb  v.  Mather, 
so  that  we  are  not,  as  I  conceive,  called  upon,  to  conflict  with  any  estab- 
lished decision.  In  my  opinion,  then,  Selby  v.  Eden  is  a  bad  decision, 
and  Fayle  v.  Bird,  which  followed  it,  is  also  a  bad  decision,  and  both 
ought  to  be  overruled. 

Baron  Smith.  I  agree  with  my  Lord  Chief  Baron,  upon  the  law  and 
construction  of  the  statute.  It  is  certainly  a  hard  alternative  that  is  thrown 
ipon  the  Court,  either  to  give  a  decision  in  the  teeth  of  the  judgment  of 
two  Courts  of  law  upon  the  subject,  or  to  put  a  construction  upon  an  act 
of  Parliament,  contrary  to  our  own  deliberate  opinion  as  to  what  is  the 
law. 

Baron  Pennepather.  Witb  respect  to  the  law  I  agree  with  the  ma- 
jority of  the  Court,  and  the  only  difficulty  that  weighs  with  me  is,  that  we 
are  here  called  upon,  on  a  summary  motion,  to  overrule  t!ie  decisions  of 
two  of  the  Superior  Courts  at  Westminster,  one  of  them  made,  as  it  ap' 
pears,  upon  full  consideration :  I  should  therefore  have  wished  that  the 
point  had  been  brought  before  the  Court  in  the  more  formal  manner,  by 
motion  in  arrest  of  judgment,  by  which  means  the  decision  of  this  Court 
might  be  subjected  to  a  further  revision,  and  an  opportunity  given,  if  that 
decision  should  be  wrong,  of  having  it  corrected. 

Baron  Foster.  I  do  not  think  that  the  statute  ever  did  apply  to  s 
case  of  this  kind,  and  the  only  difficulty  is  as  to  the  matter  of  form  :  the 
motion  is  certainly  irregular  in  point  of  form,  as  the  motion  is  properly  in 
arrest  of  judgment,  but,  by  the  agreement  of  the  parties  themselves,  any 
oitjection,  in  point  of  form,  which  might  otherwise  be  made,  has  been  ex- 
pressly waived,  and  the  question  brought  before  the  Court  upon  this  mo- 
tion, and  the  parties  having  thus  agreed,  I  do  not  think  that  the  Court  19 
called  upon  to  make  the  objection  for  them. 

3lotion  granted.     Judgment  of  nonsuit  for  the  defendant. 
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CHANCERY. 

MAY    9th. 

Creighton  v.  Kixg. 

Where  the  pa' ties  interested  have  notice,  and  do  not  object,  an  executor  aU 
lowed  to  discharge  himself  by  his  affidavit,  and  on  production  nf  the 
vouchers  as  to  payments  and  disbursements,  the  items  of  which  are  each 
above  the  amount  of  forty  shillings,  though  this  is  contrary  to  the  usual 
course  of  practice  in  this  country. 

Mv.  W.  Brooke  moved   the   Court,   on  behalf  of  the  plaintiff,  that  he 
might  be  at  liberty  to  vei'ify,   by  affidavit,  the   sevend  vouchei's  of  pay- 
ments   and    disbursements    above    forty  shillings,  upon  which  he  sought 
credit  as  executor,  in  order  to  av^oid  the  expense  of  a  commission  to  ex- 
amine witnesses  in  proof  of  the   payments.     The  plaintiff  here  is  execu- 
tor of  the  late  Lord  Erne,  and  has  filed  the  present  bill  against  his  co-ex- 
ecutor for  the  purpose  of  administering    the  assets  of  his  testator,   ac- 
cording to  the  trusts   of  the  will:  the   present  Lord   Erne  is   a  lunatic. 
The  Plaintiff  states  by  his  affidavit,  that  he  has  included  iu  his  charge  se- 
veral items  of  payments   and  disbursements  of  small  sums,  but  each  be- 
yond forty  shillings,  for   which    he   has   receipts  and  voucheis,  and  that 
proof,  by  witnesses,  of  these  payments  and  disbursements,   would  be  ex- 
tremely expensive  to  the  estate.     In  the  case  of  Bingham  v.  Lady  Clan- 
morris,  (a)  a   similar  application    was  made   and    granted. — The    Lord 
Chancellor,  Sir  Anthony  Hart,  there  said — "In  England  the  course  of 
"  practice  is  this  : — The  executor  before  the  master  is  allowed  by  his  own 
"  oath,  without  voucher,  to  discharge  himself,  Avhere  the  amount  of  the 
*'  item  is  under  forty  sliillings ;  but  where  it  exceeds  forty  shillings,  the 
"  executor  produces  the  vouclier,  and  verifies   by  affidavit,  the  payment 
"  of  the  sums  therein  specified ;   and  if  no  objection  is   made,  the  mas- 
"  ter  gives  the  executor  credit  iu  the  account.     But  if  any  party  objects, 
"  the  master  then  requires  the  affidavit  of  the  person  who  has  received 
"  the  money ;  and  if  that  c;innot  be  had,  the  affidavit  of  some  person  to 
"  verify  tiie  signature  to  the  voucher."     The  order  made    upon    the  mo- 
tion in  that  case,  was,  that  the  master  should   be  at  liberty  to  receive  the 
vouchers  on  tlie  executor's  affidavit,  saving  all  just  cause  of  exceptions  to 
the  propriety  of  the  payments.     In  the  same    page  of  Molloys  ReportSy 
is  tlie  case  of  Young  v,  Reynolds,  (b)  which  was  also  before  Lord  Chan- 
cellor Hart,  in  that  case  the  plaintiff"  moved  to  restrain  the  executor  from 
issuing  a  commission  in  aid  of  the  account  on  tlie  ground  of  the  expense, 
and  that  he  should  verify  by. affidavit  the  vouchers  upon  which  he  sought 
credit.     The  Attorney-General,  for  the  executor,  did  not  object,  and  the 
Lord  Chancellor  ruled  that  the  plaintiff  was  entitled  to  the  order. 

Lord  Chancellor. 

That  is  quite  a  different  case  from  the  present ;  the  plaintiff  there  de- 
clares he  will  be  satisSed  ;  but  your  application  iu  tlie  present  case  goes 
to  affect  the  general  practice  of  the  Court.  With  respect  to  items  wiiose 
amount  is  under  forty  shillings,  the  course  in  England  is,  that  the  execu- 
tor shall  discharge  himself  by  his  affidavit,  and  the  practice  is  the  same  in 
this  country.     But  as  to  larger  suras,    the   practice  in   England   is  quite 

(a)  1  Molloy,  20,  (b)  1  MoUoy,  21, 

Q 
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different  from  the  course  pursued  here.  In  England  it  is  the  routln*  of 
the  master's  office  to  proceed  upon  the  receipts  and  vouchers  for  the  sums 
paid,  and  an  affidavit  of  the  executor,  of  their  payment ;  but  it  is  not  so 
in  this  country — nor  can  I  well  grant  this  motion  in  the  case  of  a  lunatic, 
without  an  enquiry  whether  it  he  for  his  benefit.  In  a  case  where  tha 
parties  interested  agree,  a  proceeding  of  this  kind  might,  perhaps,  be  al- 
lowed ;  but  where  it  is  in  invitutn,  it  would  make  too  great  a  change,  as  I 
recollect  the  practice  of  the  Court  to  be  ventured  upon  generally — as  in 
the  present  case,  however,  the  parties  have  been  served  with  notice,  and 
do  not  object,  I  may,  perhaps,  under  all  the  circumstances,  venture  t© 
make  the  order. 

Mution  grant4d. 


ROLLS. 

APRIL   23d. 

Bailie  and  others  v.  Mills. 
And  in  re  Bailie  and  others,  Petitioners ;  and  M'Cormick,  Respondent. 

The  heir  at  law  of  a  mortgagee,  in  fee,  is  a  trustee  within  the  provisions  of 
1  Wm.  4,  cap.  6  ),  and  therefore  when  he  is  out  of  the  jurisdiction,  or  re- 
fuses  to  convey  the  legal  estate,  in  case  of  redemption  of  the  mortgage^  the 
Court  will  appoint  a  person  in  his  place,  to  execute  the  re-conveyance. — 
A  reference,  to  inquire  the  grounds  of  his  refusal,  under  special  circum- 
stances. 

Mr.  Richards,  (K.  C.)  had  made  application,  an  a  foriiier  day,  that  a 
person  might  be  appointed  to  execute  a  re-conveyance  or  assignment  of 
a  mortgage,  in  the  place  of  William  M'Cormick,  the  heir  at  law  of  the 
mortgagee,  who  resided  out  of  the  jurisdiction.  The  motion  was  grounded 
upon  the  provisions  of  the  statute  1  Wm.  4,  cap.  60.  A  like  application 
(a)  had  been  made  in  the  present  cause  and  matter,  during  the  sittings 
after  last  Hilary  Term,  and  was  refused.  The  bill  was  filed  by  the  peti- 
tioners against  the  representatives  of  the  raortgagoi",  and  against  William 
M'Cormick,  the  heir  at  law  of  the  mortgagee,  to  foreclose  the  mortgage, 
and  prayed,  amongst  other  things,  that  M'Cormick  should  be  declared  a 
trustee  for  the  petitioners,  who  claimed  under  the  personal  representatives 
and  legatee  of  the  mortgagee.  The  representatives  of  the  mortgagor 
were  ready  to  redeem  on  obtaining  a  proper  re-convejance  of  the  legal 
estate. 

Mr.  Richards,  (K.  C.)  for  the  petitioners. 

Mr.  Litton,  (K.  C.)  for  the  representatives  of  the  mortgagor. 

The  IMaster  of  the  Rolls,  on  this  day,  said,  I  have  looked  into  and 
fully  considered  the  statute,  (b)  and  it  appears  to  me  that  the  18th  sec- 
tion (f)  is  to  be  taken  in  reference  to  the  8th :  whatever  can  be  achieved 

(n)  Vid.  Law  Recorder,  New  Series,  67,  where  the  main  facts  of  the  present  case  will 
be  found. 

(b)  1  Wm   4,  cap.  60. 

(c)  By  sec.  18,  it  is  enacted,  that  the  several  provisions  in  the  act  before  contained,  shall 
extend  to  every  case  ol  a  constructive  trust,  or  trust  arising  or  resulting  by  implication  oi. 
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under  the  8th,  as  to  express  trustees,  can,  under  the  18th,  be  achieved, 
with  respect  to  implied  trustees.  The  8th  section  provides,  with  respect 
to  express  trustees  of  real  estate,  that,  under  certain  circumstances,  as 
where  the  trustees  are  out  of  the  jurisdiction,  or  refuse  to  convey,  &c., 
the  Court  of  Chancery  may  appoint  a  person  in  the  place  of  the  trustee, 
or  heir  of  the  trustee,  to  convey  the  land  to  such  person,  and  in  such  man  • 
ner  as  the  Court  shall  think  proper.  Now  the  1 8th  section  extends  the  for- 
mer provisions,  and,  of  course,  those  of  the  bth  section,  to  implied  trusts. 
"  And  be  it  further  enacted,  that  the  sevei'al  provisions  hereinbefore  con- 
"  tained,  shall  extend  to  every  case  of  a  constructive  trust,  or  trust  ari- 
"  sing  and  resulting  by  implication  of  law:"  combining  these  latter  words 
with  the  provisions  of  the  8th  section,  the  present  case  is  within  the  act ; 
but  I  think  there  must  be  a  reference  upon  the  present  petition.  It  ap- 
pears that  the  heir  at  law  of  the  mortgagee  is  also  residuary  legatee,  and 
it  is  stated  that  he  has  refused  to  execute  a  general  release  and  re- convey- 
ance ;  it  may  therefore  be  necessary  to  see  what  are  the  grounds  upon 
which   he  refuses  to  execute  the  re-conveyance. 

The  order  was  to  the  following  effect ; 

Let  it  be  referred  to  the  Master,  to  inquire,  and  to  srttle  and  approve 
of  a  proper  deed  for  the  re  conveyance  of  the  mortgag'ed  premises,  to  be 
executed  by  William  M'Cormick,  or  on  his  behalf,  under  the  said  statute, 
as  heir  at  law  of  the  mortgagee  to  the  representatives  of  the  mortgagor, 
or  to  any  other  person  by  their  direction ;  and  let  the  Master  also  inquire 
and  report  whether  the  said  William  M'Cormick  has  refused  to  execute 
the  re-conveyance  and  deed  in  the  petition  mentioned,  and  upon  any  and 
what  grounds,  and  whether  he  has  or  cLiiras  any  beneficial  interest  in  the 
mortgaged  premises,  adversely  to  the  petitioners,  serving  VVilliarn  M'Cor- 
mick's  solicitor  with  notice  of  proceedings  under  this  reference,  and  fur- 
tber  order  reserved  until  return  of  the  report. 


MAY  4th. 

Lord  MusKEiiRY  V.  Chixnery. 

Demurrer  to  an  interrogatory ,  seeking  information  as  to  the  dates,  S^c  of 
the  tvitnesss  title  deeds,  allowed.  Witness  not  compellahle  to  ansicer  where 
directly  interested  in  the  matter  to  be  examined  to,  or  in  the  sidject- matter 
of  the  suit. 

This  was  a  demurrer  taken  by  Mr.  LaTouche,  to  second  and  third  inter- 
rogatories, exhibited  to  him  (ui  behalf  of  the  defendant,  Lady  Chiniuiiy. 
A  motion  liad  been  made,  on  a  former  day,  that  tiie  examiner  shoiiid  fur- 
nish a  copy  of  the  interrogatories  and  demurrer,  and  an  order  was  ther« 
upon  made  accordingly,  and  that  the  demurrer  siiould  be  set  down  for  ar- 
gument on  this  day.* 

•   See  case  supra,  5  Law  Recorder,  New  5eries,  85. 


law  ;  but  in  every  such  case,  where  the  alleged  trustee  has  or  claims  a  bencfiiial  interest, 
adverselj'  to  the  party  seeking  such  conveyance  or  iran^t'er,  no  order  shall  be  made  for  tii« 
execution  of  a  conveyance  or  transfer  by  such  alleged  tru-^tee,  until  after  it.  lia^  been  Ue- 
clared  by  the  Court  of  Chancery,  in  a  suit  regui.iny  instituted  in  such  Court,  iliwt  sutli 
person  is  a  trustee  for  the  person  so  sevking  sui  h  couvev  ance  or  tva'  fei  ;  but  this  act  shall 
not  extend  to  cases  upo;i  petition,  oi  casts  arising  out  uf  the  ductripe  of  eieciion  in  ctj^uity, 
«r  to  a  tendor,  except  in  any  case  Uiereia  bufure  cxi^rcssly  provided  lor. 
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Mr.  Ball,  (K.  C.)  and  Mr.  La  Tuuclie,  in  support  of  the  demuner. 

Mr.  Warren,  (K  C.)  and  Mr.  Collins,  contra. 
%th  May.  On  tliis  day  the  Court  gave  judgment. 

Master  of  the  Rolls.  Tn  cominjj  to  a  conclusion  on  the  question 
raised  upon  tliis  deixiurrei',  it  is  very  material  to  consider  the  state  of  th3 
proceedings  between  the  parties.  The  witness,  Mr.  La  Touche,  had  been, 
at  first,  impleaded  by  the  plaintiff  as  a  co-defendant,  and  afterwards,  by 
aa  order,  which  is  most  important  for  the  purpose  of  coming  to  a  decision 
iipo:i  the  case,  it  is  consented  and  agreed  between  the  plaintirf  and  Mr.  La 
To  ache,  that  the  latter  should  be  struck  out  of  the  bill;  a  proceeding, 
which,  in  substance,  amounts  to  a  compromise  of  the  suit  between  the  par- 
t  es.  The  defendant,  Lady  Chinnery,  conceiving  it  necessary  for  her  inte- 
rests to  examine  Mr.  LaTou^he,  as  a  witness,  exhibits  the  interrogatories 
to  him,  upon  which  the  preseat  question  has  arisen,  thereby  seeking  to  ob- 
tain, from  tiie  witness,  information  as  to  the  dates  and  contents  of  certain 
deeds  in  tlie  witness's  possession,  but  which,  lie  alleges,  constitute  his  ti- 
tle, an  1  upon  that  ground  refuses  to  disclose  the  information  sought,  con- 
tending that  he  is  privileged  to  withhold  it :  he  has  therefore  demurred  to 
the  interrogatories,  which  is  the  proper  mode  in  which  he  should  proceed. 
There  are  several  cases  of  these  demurrers,  but  they  have  been  generally 
overruled,  for  want  of  form.  The  parties  in  the  present  case,  have,  how- 
ever, made  no  objection  in  point  of  form,  and  the  Court  is  not  called  upoa 
to  make  any  objection  for  them.  The  question,  in  the  present  case,  is, 
whether  the  witness  can  protect  himself  from  being  compelled  to  give  the 
information  sought?  and  this  must  be  decided  upon  the  established  rules 
of  evidence.  The  general  principles  of  the  law  of  evidence  involve  this 
proposition,  that  every  subject  is  bound,  if  lawfully  called  upon,  to  dis- 
close the  truth  of  a  fact  within  his  knowledge,  when  that  disclosure  is  ne- 
cessary for  the  benefit  or  advantage  of  his  fellow  subject,  and  this  is  only 
qualified  by  the  exceptions  of  the  rules  of  evidence.  It  may,  indeed,  be 
laid  down,  generally,  that  the  information  which  one  man  possesses  res- 
pecting the  rights  of  another,  is,  in  law,  the  property  of  tluit  other ;  but 
there  are  exceptions,  as,  for  instance,  that  created  by  the  privilege  arising 
fi  om  the  relation  of  attorney  and  client,  and  these  exceptions  form  several 
classes.  The  first  class  of  exceptions  is  that  of  privdeged  cnmmunica-" 
tions — the  second  class,  where  the  disclosing  the  information  might  sub- 
ject the  witness  to  a  forfeiture  of  his  estate — the  third  class,  where  the 
Avitness  might  be  liable  to  any  penalty,  or  to  a  criminal  ciiarge — and  the 
fourth  class,  where  the  party  might  expose  himself  to  a  civil  liability,  and 
where  he  has  a  direct  interest  in  tlie  subject-matter  of  the  suit.  The 
three  first  classes  are  not  applicable  to  the  present  case ;  and,  with  respectJ 
to  the  fourth,  the  statute  46  Geo.  3,  caj).  37,  is  to  be  considered.  It  is 
clear  that  that  statute  qualifies  the  exception,  as  to  a  civil  liability :  the 
party  cannot  refuse  to  answer,  mi'rely  because  the  qu  estion  may  c&tablil^h 
that  he  owes  a  debt,  or  is  subject  to  a  civil  suit;  but  still  the  statute  does 
not  interfere  with  a  person  who  is  directly  interested  in  the  suit:  he  must 
still  stand  upon  the  common  law  to  protect  him.  With  respect  to  this 
point  the  law  is,  that  where  a  party  makes  a  person,  who  should  be  a  wit- 
ness, a  co-defendant,  he  cannot  be  examined,  where  he  is  at  all  interested. 
In  a  case  in  2d  Vesey  and  ijeames,  (a)  the  point  Mas  settled,  after  full 
investigation :  neither  party  can  be  examined  for  his  own  benefit,  and  n^i- 

(a,   Murray  V    Sliadweli,  2  Ves   &  "ca   401. 
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ther  ag-ainst  his  own  interest ;    and  this  is  the  rule  both  at  common  ?avy 
and  in  equity.     That  the  parties  to  a  ?uit,  hav^e,  at  tonmon  law,  a  right  to 
refuse  giving  evidence  in  that  suit,  is  clearly  settled  by   the  case  of   The 
King  V.  the  Inhabitants  of    II  obian.   (b)      jn  that  case  the  question  arose 
vk\iw\  \X\Q  settlement  of  a  pauper:  an   appeal  had  been  made  against  the 
rate,  and  a  rated  parishioner  of  the  appealing  parish  was  the  witness  pro- 
duced by  the  respondents  :  the  question  was,  whether  he  could  he  produced 
to  support  the  appeal?  and,  after  full  <'onsi'deration,  it  was  there  decided 
that  he  was  not  compellable,    in  consequence  of  his  interest  in  the  paris'i 
rate: — the  party  was  liable,  as  a  parishioner,  to  all  burdens  imposed  upon 
the  parish  funds,  and  should  his  evidence  establish  what  the  appellants  con- 
tended for,  it  would  ultimately  become  a  parochial  charge:  it  was  there- 
fore ruled,  that  the  party  could  not  produce  him  by  any  proceeding  in  in- 
vitum,  and  the  principle  of  law  relied  upon  was,  "  that  a  party  to  the  suit 
"  cannot  be  called  upon,  against  his  will,  to  give  evidence."     JSuch  being 
the  rule  at  common  law,  it  is  now  to  be  considered  how  the  matter  stands 
in  equity.     Now,  I  conceive,  tiiat  it  has  been  the  uniform  practice  of  the 
Court  of  Chancery,  even  from  the  time  of  Charles  the  Second,  to  proceed 
upon  the  same  principles.     In  Jefferson   v.  Dawson,   (c)  in  2c?  Chancery 
Cases,  which  was  decided  in  tlie  twenty-seventh  year  of  Charles  the  Se- 
cond, it  is  held,  that  a  party  may  refuse  to  give  evidence,  when  interested 
in  the  suit.      In  Niglitingale  v.  JJodd,  (d)  reported  in  IMoseh/  and  in  Am- 
bler, and  in  Kildesley  v.  JJ Fisher,  (e)  reported  in  Mosely  and  in  Athyns, 
the  same  principle  is  relied  upon;  and  in  tStroud  w.   Deacon,  ( /")  in    \st 
Vesey,  senior,  the  principle  is  again  stated.      I  therefore  think  it  a  proposi- 
sition  satisfactorily  made  out,  that  both  in  a  Court  of  Law,  and  a  lojrtof 
Equity,  the  rules  of  evidence  upon  this  question  of  interest  are  altogether 
identical ;  and  the  question  is,  wliether  there  be  any  tiling  in  the  present 
case  which  prevents  the  application  of  the  rule.     Tliis  is  an  attejnpt  to  ac- 
complish, by  means  of  iutei  rogatories,  what  would  be  properly  the  object 
of  a  bill  of  discovery,  and  it  would,  1  think,  prove  rather  a  perilous  expe- 
riment, for  the  Court,  ii:  this  way,  to  assume  a  general  jurisdiction  to  ex- 
amine a  party  upon  the  subject  of  the  deeds  which  i\nm  his  title  to  his 
estate.     This  is  not  the  case  of  a  party  called  upon  by  another  to  produce 
th;}  deeds  of  that  other.     The  object  of  the  interrogatory  is  this:  Mr. 
LaTouche  is  in  possession  of  the  lands  and  in  pernaiicy  of  the  profits,  and 
the  defendant,  seeking  to  make  out  evidence  for  herself,  calls  upim  and 
seeks  to  compel  him  to  produce  Ids  deeds,  and  give  evidence  of  tlieir  con- 
tents.    Can  she  be  allowed  to  do  this?  and  a  very  pr(q)er  test  is,  by  sun- 
posing  this  a  case  of  a  bill  of  discovery.    Now,  siqjpose  tiiata  bill  of  disco- 
very had  been  filed  for  this  puipose,   what  defence  could  be  made  to  it? 
and,   in  answer  to  this,   it  may  be  remarked  that  there  are  two  modes  of 
defence  open  to  the  party,  either  of  which  would  be  quite  sufficient  to  dis- 
miss the  bill;  one  if  he  demur — the  other  if  he  plead  :   he  may  demur  to 
the  discovery  on  the  ground  that  these  deeds  constitute  his  title  to  his  es- 
tate, and  that  he  is  directly  interested  in  the  discovery,  which  may,  possi- 
bly, prejudice  that  title;  or  he  may  plead  the  same  matter  in   bar  of  the 
discovery,  so  that  he  has  two  answers,  either  of  which  woidd  put  the  de- 
iendant  out  of  Court.     If  such  would  be  the  event  upon  a  bill  of  disco- 
very^ it  is  perfectly  clear  that  the  defendant,   in  tlie  present  case,   cannot 
have  a  subpoena  ad  testificandum,  in  order  to  get  that  information  with  res- 

(b)   10  East,  595 
(c)  2  Ch.  Cas.  208.  .  (d)    Mosely,  2-?R,  S.  C.  Amb   585 
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pect  to  these  deeds  which,  she  could  not  have  obtained  upon  a  bill :  and  the 
case  of  Lady  Shaftsbury  v.  Arrowsmith,  (g)  in  the  1st  volume  of  Hoven- 
dens  Supplement  to  Vesey,  junior,  page  430,  fully  demonstrates  the  truth 
of  that  proposition,  which  is  also  confirmed  by  the  several  other  cases  so 
fully  collected  in  Mr.  Hovenden  s  note  upon  that  case,  that  it  is  needless  to 
refer  to  them.  No  man,  then,  can  compel  another  to  disclose  the  evidence 
of  his  title.  A  community  of  interest,  may,  indeed,  according  to  the  case 
in  2c?  Cox,  242,  (h)  give  a  right  to  implead  a  party  for  the  purpose  of 
obtaining  evidence,  but  where  one  man,  a  mere  stranger,  seeks  to  have  the 
title  deeds  of  another  given  up,  for  the  purposes  of  a  suit,  it  has  never 
been  held  that  the  party  was,  in  such  case,  compellable  to  produce  them. 
In  the  present  case  the  witness  has  a  right  to  say  that  he  will  not  give  you 
any  information  with  respect  to  the  deeds,  their  dates  or  contents :  and 
therefore  the  demurrer  must  be  allowed. 

Mule. — Allow  the  demurrer. 

(g)  4  Ves   jun.  66.  (h)  Burton  v.  NcTille. 


MAV    9th. 

Roe  v.  Kino. 

In  the  matter  of  Anne  Roe,  a  minor. 

A  minors  money  will  not  be  lent  out  on  personal  or  real  security,  it  being 
contrary  to  the  course  of  the  Court,  which  is,  that  the  money  of  mi7ioii 
ihall  be  invested  in  the  public  funds,  to  the  credit  of  the  matter  or  minor. 

Mr.  Beatty  moved,  on  behalf  of  John  Roe,  the  brother  of  the  minor, 
that  the  sum  of  £5000.  now  in  bank,  to  the  credit  of  the  cause,  and  to 
the  separate  credit  of  Anne  Roe,  then  minor,  might  be  lent  out  to  him 
upon  such  security  as  the  master  should  approve  of  at  interest,  at  the 
rate  of  £5.  per  cent,  which  would,  as  was  stated  by  the  affidavit,  give 
his  sister,  the  minor,  £100.  a  year  additional  income.  The  affidavit 
stated  that  the  applicant  was  not  in  want  of  the  money,  that  he  was  only 
tinxious  to  benefit  the  minor,  and  that  he  had  now  an  unincumbered  fee 
simple  estate  of  £5000.  a  year,  which  he  couli  now  settle  and  incumber 
a,s  he  liked ;  but  that  he  might  be  married  before  the  minor  should  at- 
tiiin  her  full  age,  in  v^'hich  case  it  might,  perhaps,  be  out  of  his  power  to 
serve  his  sister ;  that  the  application  was  made  with  the  approbation  of 
the  minor's  mother  and  testamentary  guardian,  and  the  minor  was  of  the 
age  of  nineteen  years.  Mr.  Beatty  ciled  the  case  of  Hoey  v.  Hoey,  (a) 
before  Sir  Anthony  Hart,  where  part  of  the  minor's  fortune  being  out- 
stanJiiig  upon  mortgage,  the  Chancellor  gave  a  reference  to  inquire  into 
the  vahie  of  the  estate  mortgaged,  and  report  whether  same  was  an  ade- 
quate and  ample  security  for  the  sum  charged  upon  it ;  and  if  so,  that  the 
said  sum,  the  minor's  money,  should  remain  and  continue  charged  upon 
the  mortgaged  e^^tate,  until  the  minors  should  attain  their  age  of  twenty- 
one  years.  In  tliat  case,  too,  the  money  was  to  continue  outstanding  at 
£5.  per  cent.,  being  at  a  reduced  rate  from  that  originally  secured  by  the 
inortgag*! :  and  also  the  case  of  ISewell  v.  Beers,  (6)  where  part  of  the 
Biinor's   fund  Wits  outstanding  on  personal  security,  and  a  reference  was 

{j>}  S  Molloy,  275.  (b)   2  MoUoy,  280. 
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given  to  Inquire  and  report  o'liether  It  was  for  the  bonelit  of  the  minoif 
that  the  sum,  &c.,  secured  by  bond  payable  with  interest,  should  remain 
out  on  such  security  or  on  any  other,  and  what  additional  security,  or 
should  be  called  in  and  laid  out  on  any  other,  and  what  security.  In  the 
matter  also  of  Lord  Bangor,  a  lunatic,  there  have  been  several  applica- 
tions of  this  nature  made  from  time  to  time,  both  before  Lord  Chancellor 
Ponsonbyand  Lord  ALinner>;,  and  these  applications  have  been,  on  thosa 
occasions,   unifoi'mly  granted. 

The  Master  of  tfie  Rolls    took  home   the  petition,    and   said  he 
would  give  his  answer  in  the  morning. 

\^ih  3Iay. 

Master  op  the  Roll?. 

With  the  greatest  deference  and  respect  for  the  niemorv  of  Sir  An- 
thony Hart  and  the  Master  of  the  Rolls  in  England,  I  must  differ  from 
the  authorities  which  have  been  cited,  although  I  may,  at  the  same  time, 
make  this  observation — That  the  money  fund  to  which  the  minors  in  these 
cases  were  entitled,  were  assets  of  the  testators,  invested  by  the  testa- 
tors themselves  in  those  very  securities,  in  reference  to  which  the  appli- 
cations were  made.  I  will,  however,  exchange  authorities  with  you  upon 
the  subject. — In  Norhiiry  v.  Norbury,  (c)  in  4^A  Maddock,  the  Vice 
Chancellor,  Sir  John  Leach,  refused  a  reference  to  inquire  whether  it 
would  be  for  the  benefit  of  infants,  that  money,  in  an  executor's  hands, 
should  be  laid  out  on  mortgage  ;  the  general  course  of  the  Court  being, 
as  stated  by  the  Vice  Chancellor,  in  that  case,  to  invest  the  money  of 
minors  in  the  three  per  cent,  consols  :  and  in  the  matter  of  a  lunatic,  Bx 
parte  Ellis,  (d)  in  Jacob's  Reports,  Lord  Eldon  says,  "  The  general  rule 
**  iS;  not  to  lay  out  the  lunatic's  money  on  any  thing  but  government  se- 
"  curities,  except  in  very  peculiar  cases;  as  where  the  the  lunatic  has  aa 
"  interest  in  the  estate,  or  it  is  in  some  other  manner  connected  with  his 
"  immediate  interests."  This  gets  rid  of  the  authority  of  Lord  Bangor'^s 
case,  which  has  been  strongly  pressed  here.  On  principle  also,  the  mat- 
ter is  extremely  clear ;  it  would  involve  consequences  of  very  difficult 
management,  as  far  as  respects  the  Court,  and  decidedly  injurious  to  the 
interests  of  minors.  I  do  not  deny,  that  if  a  peculiar  case  should  arise, 
and  that  it  would  be  clearly  for  the  interest  of  the  minor,  but  the  Court 
might  possibly  interfere ;  but  on  general  principles,  I  must  say,  it  would 
be  opening  a  new  branch  of  business  in  tliis  Court,  and  of  service  for  the 
Master,  were  such  an  application  as  this  to  be  entertained — a  business 
neither  creditable  to  the  character  of  the  Court,  nor  for  the  interest  of 
minors — an  extensive  system  of  money-scrivening,  and  references  to 
the  Master,  to  measure  securities  and  investigate  title,  in  all  the  mon«v- 
lending  transactions  in  Ireland.  It  is  true,  that  minors  pay  for  the  secia- 
rity  afforded  by  the  Court  of  Chancery — the  price  of  getting  a  lower  rate 
of  interest  for  their  money — but  they  have  an  advantage,  generally  over- 
looked, which  goes  a  great  way  towards  making  up  the  difference  of  in- 
terest, namely — that  the  surplus  dividends  are  invested  half-yearly,  and 
turned  into  principal,  so  as  to  give  the  infant  all  the  advantages  of 
compound  interest,  and  moreover,  when  the  minor  comes  of  age,  he  or 
the  receives  from  the  Court  the  principal    sum,  to  advance  him  either  ia 
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marriage  or  otherwise,  instead  of  having  certain  Irish  securities  handed 
over  to  him,  and  having  perhaps  to  look  out  for  a  solicitor^  and  com- 
mencing litigation.,  either  at  Law  or  by  bill  in  Equity,  in  order  to  make 
those  securities  available.  It  therefore  appears  to  me,  very  decidedly, 
that  as  I  cannot  grant,  to  one  of  the  King's  subjects,  that  which  I  should 
not  be  ready  to  grant  to  all,  I  ought  not  to  do  what  would  greatly  add 
to  the  business  of  the  Court,  by  introducing  a  very  unnecessary  system 
of  money-dealing,  without  benefiting  the  suitors,  or  doing  good  to  any 
body.  For  these  reasons,  both  on  principle  and  as  a  matter  of  conveni- 
ence, I  conceive  it  would  not  be  right  to  introduce  a  practice  of  this  kind, 
and  shall  therefore  refuse  the  application. 

3Iotion  refused. 


KING'S   BENCH. 

APRIL    26th. 

Turner  v.  Maffett. 

A  judgment  obtained  against  an  Insolvent,  vpon  a  bond,  executed  previ- 
oushj  to  his  insolvency,  but  payable  upon  a.  contingency,  ichich  did  not 
happen  until  after  his  discharge  under  the  act,  53  Geo.  3.  cap.  138,  will 
be  set  aside,  and  the  Insolvent,  if  arrested  under  it,  will  be  discharged. 

Mr.  J.  Hatchell  moved  that  the  judgment  obtained  in  this  cause  might 
be  set  aside,  and  the  defendant  might  be  discharged  from  the  custody  of 
the  slierilf. 

The  defendant  had  been  arrested  upon  a  capias  ad  satisfaciendum,  issued 
upon  a  judgment  obtained  upon  a.  post  obit  bond,  payable  on  the  death  of 
defendant's  father.  The  bond  had  been  executed  in  the  year  1817,  and 
the  defendant  had  been  discharged  as  an  insolvent,  on  the  3d  May,  1819: 
having  returned  tliis  bond  in  his  scliedule,  and  his  discharge  having  been 
opposed  by  the  plaintiff:  the  defendant,  under  these  circumstances,  was 
not  liable  to  arrest,  and  he  should  therefore  be  discharged.  In  the  case 
of  Macartney  v.  Butler,  (a)  decided  in  this  Court,  and  which  is  reported 
in  the  3c/  volume  of  The  Laio  Recorder,  it  was  held,  that  an  execution 
cannot  issue  against  an  insolvent,  upon  a  judgment  on  a  bond  and  war- 
rant executed  before  his  insolvency.  The  circumstance  of  the  bond  be- 
ing payable  at  a  future  time  does  not  make  it  incapaMe  of  being  proved; 
in  Sharpe  v.  Iffgrave,  (b)  it  was  held,  tluit  an  insolvent  is  discharged 
from  a  debt  upon  a  bill  of  exchange,  drawn  before  his  insolvency,  though 
not  due  or  payable  until  some  time  after, 

Mr.  Bland,  ccmtra. 

It  must  be  admitted  that  the  case  of  Macartney  v.  Butler,  which  is  re- 
ported in  The  Law  Recorder,  is  to  the  effect  contended  for,  and  was  so 
decided,  but  in  that  case  there  was  no  question  that  the  debt  vras  one  which 
was  proveable  in  the  matter  of  the  insolvency,  but  the  debt,  in  the  present 
case,  was  not,  1  submit,  such  a  one,  and  before  the  Court  will  discharge 
the  insolvent  here,  it  should  be  satisfied  that  the  debt  is  such  that  it  could 
have  been  proved  in  the  matter  of  the  insolvency.  The  security  was  a 
bond,  the  condition  of  which  was  to  pay  a  sum  of  money  on  the  death  of 

(a)  3  Law  Rec.    105,  125,   145.  (b)  3  Bos.&  Pul.  394. 
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tlie  obligor's  father,  who  was  alive  at  the  time  of  the  alleged  insolvency, 
in  the  year  1819,  and  there  was  then  no  certain  time  for  payment,  by  which 
the  value  of  the  bond  could   be  calculated.     This  distinction  has  been 
taken  io  cases  of  bankruptcy,  as  in   the  cases  of   Winter  v.  3Iousely,  (c) 
and  ex  parte  Barker,  (d)     In  the  former  case  Chief  Justice  Abbott  is  re- 
ported to  have  said,  at  page  805,  "  Here  there  Avas  no  forfeiture  of  the 
*'  bond,  and  therefore  the  obligee  had  no  right  to  put  the  bond  in  suit,  and 
*'  consequently  had  no  right  to   prove   his  debt  under  the  commission." 
The  late  bankrupt  act  in  England,  6  Geo.  4,  cap   16,  sec.  56,  provides  for 
debts  of  this  nature,  and  enables  the  commissioners  to  ascertain  their  va^ 
lue,  which  would  clearly  shew,  in  the  absence  of  authority,  that  such  were 
not  proveable    under  Sir  Samuel  Romilly's  act,  49  Geo.  3,  cap.  121,   the 
bankrupt  act,  at  the  time  of  this  insolvency,  and  still  in  force  in  this  coun- 
try.   And  in  a  late   case,  ex  parte  Tindall,  (e)  where  the  admissibility  of 
such  a  debt  as  this  came  under  discussion,  it  was  admitted,  upon  all  sides, 
that  if  it  were  not  for  the  56th  section  of  the  6th   Geo.  4<tk,  cap.  16,  the 
debt  could  not  be  proved.     Having  established  the  case  as  to  bankruptcy, 
the  analogy,  in  cases  of  insolvency,  will  be  found  to  be  legislative,  as  by 
the  21st  section  of  53c?   Geo.  3d,   cap.  138,  the  general   insolvent  act  in 
force  in  1819: — "  creditors,  by  annuity,  at  any  future  time  or  times,  are 
"  to  receive  dividends,  81c.  in  such  manner  and  upon  such  terms  as  they 
*'  would  have  been  entitled  to  by  the  laws  then  in  force,  it'  such  prisoner 
*'  had  become  bankrupt."     And  the  13th  section  of  3d  Geo.  4,  cop.  124, 
the  last  act  as  to  insolvents,  provides  expressly  for  a  prisoner's  discharge 
against  creditors  for  any  sum  payable  at  a  future  time,  shewing  that  such 
Avas  not  provided  for  by  former  acts.     The  case  in  3  Bosanquet  8^  Puller^ 
was,  it  is  true,  a  debt  proveable  at  a  future  time,  but  still  it  was  a  future 
time  determined  and  certain  :  there  was  a  standard  whereby  to  measui'e  it, 
and  such  debt  would  have  been  proveable  in   bankruptcy,  under  the  9th 
section  of  Sir  Samuel  Romilly's  act ;  so  that  it  is  not  a  case  applicable. 
The  writ  of  audita  querela  is  now  obsolete,  and  the  Court,  at  present,  dis- 
poses of  questions  upon  motion,  which  formerly  were  only  heard  upon  a 
proceeding  under  that  writ,  and  the  Court  will  not  now  vacate  a  judgment 
except  upon  such  a  case  made  as  would  have  been  sufficient  under  that  an- 
cient writ,  and  the  present  is  not  sach  a  case. 

Mr.  J.  Hatchell,  in  reply. 

This  is  a  deist  on  which  the  party  could  have  had  judgment  with  the 
stay  of  execution — it  is  dehitum  in  prcesenti  solvendiim  in  futuro — and 
there  cannot  be  the  least  doubt  upon  the  question  on  the  authorities.  The 
bankrupt  acts  do  not  apply  to  insolvent  cases,  and  this  debt  was  prove- 
able under  the  insolvent  act,  53  Geo.  3,  cap.  138,  sec.  21.  This  case 
does  not  diil'er  from  the  case  of  a  bond  payable  at  the  expiration  of  99 
years  ;  and  that  is  proveable.  The  present  bond  is  payable  much  sooner, 
and  on  a  contingency  which  must  happen  at  some  ti«ie  or  other,  and 
comes  therefore  within  the  letter  and  spirit  of  the  provision  in  the  insol- 
vent act,  in  force  at  the  time  of  this  prisoner's  discharge.  By  that  act, 
53f/  Geo.  3d,  cap.  138,  sec.  29,  it  is  enacted,  thst  no  prisoner  who  sliall 
Lave  obtained  his  discharge  by  virtue  of  that  act,  shall,  at  any  time  after 
such  discharge,  and  while  same  is  in  force,  be  imprisoned,  by  reason  of  any 
judgment,  &c.,  or  for  any  debt,  &c.,  or  sums  of  money  contracted,  &c., 
owing  or  growing  due ;  but  that  upon  every  arrest  upon  any  such  judg- 

(c)  2  Bar.  &AI.  802.  (d;  9  Ves-.  1]0. 
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meat  debt  or  sums  of  money,  it  shall  be  lawful  for  any  Judge  of  the 
Court  out  of  ^yllicll  the  process  shall  have  issued,  to  discharge  him.  Now 
the  amount  of  the  bond,  in  the  present  case,  was  a  debt  or  sum  of  money 
owing  and  growing  due. 

Saturday/,  May  ith.  On  this  day  the  Court  delivered  Judgment. 

Mr.  Justice  Jebb. 

The  Court  have  attentively  considered  this  case,  and  the  authorities 
which  have  been  cited,  and  we  are  all  clearly  of  opinion  that  this  insol- 
vent is  entitled  to  his  discharge.  The  words  of  the  insolvent  act,  53d 
Geo.  3d,  cap.  138,  ffj  which  was  in  operation  at  tlie  time  of  his  dis- 
charge, are  quite  sufficient  to  warrant  his  discharge  from  the  present  arrest, 
and  the  Court  are  warranted  in  coming  to  this  decision  by  the  authority 
of  the  case  which  has  been  cited  from  3c?  Bosanqxitt  &^  J-'uller.  The  ob- 
jection made  to  the  insolvent's  discharge,  in  the  present  case,  at  first  ap- 
peared to  the  Court  to  be  of  weight,  namely,  that  it  was  a  future  debt, 
payable  upon  a  contingency,  and  involving  this  difficulty,  that  it  could  not 
be  ascertained  what  abatement  should  be  made,  on  a  dividend,  under  the 
insolvent  act ;  but  this  objection  cannot  decide  the  real  question,  whether 
under  the  29th  section  of  33d  Geo.  3,  cap.  138,  the  insolvent  is  not  enti- 
tled to  his  discharge,  and  whether  it  is  not  such  a  debt  owing  or  growing 
due  as  comes  within  the  very  words  of  that  section.  It  is  a  debt  contracted^ 
although  the  bond  is  only  payable  upon  a  futux*e  contingency,  a  contin- 
gency, however,  which  must  happen,  and  which  cannot  affect  the  question 
whether  it  be  a  debt  cordracted,  incurred,  occasioned,  owing  or  groicing 
due.  The  Court  also  is  bound  to  construe  the  act  most  favorably  for  a 
party  who  has  given  up  his  entire  property,  and  against  whom  a  general 
judgment  has  been  entered  to  cover  any  future  property  he  may  ac- 
quire :  (g)  but  further,  the  decision  of  the  Court  of  Common  Pleas,  in 
England,  in  the  case  in  3d  Bosanquet  8^-  Puller,  ( li)  upon  an  act  of  Par- 
liament, containing  the  very  same  words  with  that  before  the  consideration 
of  the  Court  at  present,  is  an  authority  decisive  upon  the  point,  and  there* 
fore  the  defendant  in  the  present  case  should  be  discharged. 

Rule. — Let  the  defendant  he  discharged. 

(f)  By  sec.  29  it  is  enacted,  *•'  That  no  prisoner  who  shall  have  obtained  bis  or  her 
discharge,  by  virtue  of  this  act,  shall,  at  any  time,  after  snch  discharge,  so  long  as  the 
sanoe  shall  remain  in  force,  be  imprisoned,  by  reason  of  any  judg:nent  or  decree  ob- 
tained for  payment  of  money  only,  or  for  any  debt,  damages,  contempt  for  non-piyment  of 
money,  costs,  or  sums  of  money,  contracted,  incurred,  occasioned,  owing  or  ^rotom^  due, 
with  respect  to  which  such  discharge  shall  ha^  e  ijeen  obtained,  but  that  upon  every  arrest 
upon  any  such  judgment  or  decree,  or  for  any  such  debt,  damages,  contempt,  costs. 
Hum  or  sums  of  money,  it  shall  and  may  be  lav.-ful  for  any  Judge  ol  the  Court  from 
which  any  such  process  shall  have  issued,  ipan  shewing  to  such  Judge  the  copy  of  the 
order  for  such  discharge  as  aforesaid,  and  upon  affidavit  that  such  dicharge  still  remttins 
in  force,  to  release  fi'oin  custody  such  prisoner  as  aforesaid  ;  and,  at  the  same  time,  if 
such  Judge,  shall,  iii  his  discretion,  thiiiii  lit,  to  order  the  plaintitf  or  plaintiffs  in  such 
Buit  or  suits,  or  other  per.-on  or  persons  suing  out  such  process,  to  pay  snch  prisoner 
the  costs  which  he  or  she  shall  have  inciured  on  such  occasions,  or  lo  much  thereof  as 
to  such  Judge  shall  seem  just  and  teasonable,  such  prisoner  causing  a  common  appear- 
ance to  he  eutered  for  him  or  her  in  the  action  or  suit  for  any  such  delii  as  aforesaid. 
And  the  words  of  the  41st  Geo.  3d,  cap.  70,  sec.  34,  English,  are  identical  :  that  sec- 
tion enacts,  that  no  person  entitled  to  the  benefit  of  the  act  shall  be  imprisoned  thereaf- 
ter, by  reason  of  any  judgment,  <fec.  for  money  only,  or  for  any  debt,  die.  contracted 
incurred,  occasioned,  oicing  or  c/rowinj  due. 

(g)  53  Geo.  3,  cap.  ]3«,  sec.  11.  (h)  Sharpe  v.  Iffgrave,  3  Be.  <fe  Pul.  394. 
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Shelburne  v.  Burke. 

PRACTICE— AFFIDAVIT  TO  HOLD  TO  BAIL. 

An  affidavit  to  hold  to  bail,  Jo?'  the  amount  due  for  the  hoard  and  lodging, 
and  necessaries  provided  for  defendan£s  wife,  is  insufficient,  if  it  omit  to 
state  that  they  were  furnished  to  the  ivife  at  dejendant's  request. 

A  rule,  to  shew  cause  of  bail,  had  been  obtained  in  this  cause,  and  the 
affidavit  was  now  read.  It  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  amount  of  the  sum  claimed,  for  the  board  and  lodging,  and 
necessaries  px'ovided  for  the  defendant's  wife. 

Mr.  Graydon  thereupon  moved  that  the  defendant  should  be  discharged, 
upon  entering  a  common  appearance.  The  affidavit  does  not  state  that  the 
necessaries  were  furnished,  or  the  board  and  lodging  provided,  upon  the 
defendant's  request,  or  thr.t  the  defendant  and  his  wife  had  separated,  and 
that  she  lived  apart  from  him  in  consequence  of  his  cruelty  or  misconduct : 
indeed  there  is  nothing  stated  in  the  affidavit  from  which  the  defendant's 
liability  can  be  even  implied;  it  is  therefore  quite  insufficient  to  hold  the 
defendant  to  bail.  There  are  several  authorities,  one  in  ^th  Barnicell  and 
Creswell,  Pitt  v  Need,  (a)  where  Lord  Tenterden  lays  it  down  that  an 
affidavit  to  hold  to  bail,  for  money  paid  and  expended,  to  the  use  of  the  de 
fendant,  is  insufficient,  unless  it  state  tliat  it  was  paid  on  the  request  of  the 
defendant. 

Per  curiam.     The  affidavit  is  defective  :  it  does  not  shew  that  the  plain- 
tiflF  had  any  cause  of  action  against  the  defendant. 

Defendant  to  he  discharged,  on  entering  a  common  appearance. 

\ 

(a)   8  Bar.  &  Cres.  654. 


COMxMON   PLEAS. 

MAY    4th. 

Dillon  v.  Perse. 

The  venue  will  not  he  retained,  without  the  usual  undertaking,  h;/  plaintiff, 
to  give  material  evidence  in  the  county,  where  the  action  is  brought  upon 
a  consent  entered  into  in  the  county  where  venue  originally  laid,  it  having 
reference  to  matters  ivhich  might  have  occurred  in  the  county  to  which  it  is 
sought  to  be  changed. 

Mr.  Edward  Scott,  (K.  C.)  moved  to  change  the  venue  in  this  cause, 
from  the  county  of  the  city  of  Dublin  to  the  county  of  Gaiway,  upon  the 
usual  affidavit. 

Mr.  3TonagImn,  contra. 

It  appears,  by  the  affidavit  upon  which  the  present  motion  i«  opposed 
that  the  cause  of  action  has  arisen  in  the  city  of  Dublin,  it  being  a  con- 
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sent  entered  into  between  the  parties  there,  and  which,  therefore,  cannot 
be  said  to  have  arisen  in  Galway :  it  is  upon  this  consent,  alone,  that  the 
action  is  bronglit,  and  where  such  circumstances  as  these  appear  the  Court 
will  not  change  the  venue.  In  the  case  of  Crosthwaite  v.  S'hiel,  (a)  the 
Court  of  King's  Bench  refused  to  change  the  venue,  where  a  part  of  tlie 
cause  of  action  arose  abroad.  In  that  case  the  affidavit  to  change  the  ve- 
nue stated,  that  the  cause  of  action  arose  in  Londonderry,  and  it  was  an- 
swered, by  an  affidavit  on  the  part  of  the  plaintiff,  that  the  action  was 
brought  to  recover  the  price  of  a  cargo  of  coals,  ordered  from  him,  by- 
letters  written  to  him  to  Workington,  in  England,  and  no  undertaking 
was  required  from  the  plaintiff. 

Per  curiam.  This  consent,  though  entered  into  at  Dublin,  may  have 
been  acted  upon  in  Galway ;  and  so  the  two  affidavits  are  not  necessarily 
inconsistent ;  the  plaintiff  must  therefore  enter  into  the  usual  undertaking 
to  give  material  evidence  in  the  county. 

Venue  retained^  plaintiff'  undertaking  to  give  material  evidence. 
(a)   I  Hud.  &  Bro.   122. 


MAY   6th. 

Plumptree  v.  — 


Motion  to  revive  a  judgment  nearly  twenty  years  old.  Affidavit  that  the 
money  was  never  paid  to  the  original  cognuzee,  must  he  made  by  him,  if 
he  have  assigned  the  judgment. 

Mr.  3Ionaghan  moved  for  a  writ  of  scire  facias,  to  revive  a  judgment. 
The  rffidavit,  which  was  made  by  an  assignee  of  the  judgment,  stated  that 
it  had  not  been  satisfied  since  the  assignaieiit.  The  assignment  had  been 
made  only  a  few  months  before  the  period  when  the  judgment  would  have 
been  barred. 

The  Court  required  an  affidavit  from  t\\e  assignor,  who  resided  in 
London,  tiiat  the  judgment  had  not  been  satisfied,  previous  to  the  assign- 
m  'nt. 

Motion  granted,  hut  the  lorit  not  to  issue  until  the  assignor  s  affidavit 
shoidd  he  procured. 


MAY  7th. 

M'Mahon  v.  O'Callaghan. 

In  an  action  of  trespass,  for  false  imprisonment,  the  plaintiff  may  give  a 
release  to  the  action  without  the  knowledge  of  his  attorney. 

Motion,  on  part  of  the  plaintiff's  attorney,  to  set  aside  the  plea.  At 
the  trial  of  the  action,  which  was  an  action  of  trespass  for  false  impri- 
sonment, a  release  had  been  pleaded,  as  a  plea  puis  darrein  continuance. 
There  had  been  several  objections   then  taken  to  the  plea,  which  were 
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also  referred  to  in  the  notice  of  motion :  but  tlie  only  ground  now  re- 
lied upon  "Nvas,  that  a  plaintiiF  cannot  by  a  release,  giveii  without  the 
knowledge  of  his  attorney,  defraud  hiui  of  his  claim  for  costs. 

Ml'.  Adair,  in  support  of  the  motion. 

The  law  is  clearly  settled,  that  a  pLiintilf  cannot  by  a  collusive  settle- 
ment of  the  action,  without  the  knowledge  of  his  attorney,  deprive  hifa 
of  his  costs;  and  that  in  such  a  case,  the  attorney  may  continue  the  ac- 
tion for  them.  The  rule  is  foun'Isd  in  justice,  and  calculated  to  benelit 
the  suitor  as  well  as  the  attorney :  for  what  professional  man  would  un- 
dertake the  pi'osecution  of  a  suit,  on  behalf  of  a  person  unable  to  pay 
costs,  if  he  could,  by  a  collusive  proceeding  between  the  parties  to  the  ac- 
tion, be  deprived  of  all  advantage  arising  from  tiie  liability  of  the  de- 
fendant ? 

^fr.  Keatrnge,  contra. 

Courts  of  Justice  will  not  interfere  to  set  aside  pi'oceedings  by  Avhich 
litigation  has  been  concluded,  in  favour  of  an  attorney  v.'ho  does  not  ap- 
pear to  have  undertaken  an  action  from  an  expectation  of  prosecuting 
it  advantageously  for  his  client,  but  for  tlie  purpose  of  getting  costs  from 
the  opposite  party.  In  England,  in  actions  for  fdse  imprisonment,  in 
case  the  jury  shall  find  the  damages  to  be  under  the  value  of  forty  shil- 
lings, the  plaintiff  recovers  no  more  costs  than  damages,  unless  the 
Judge,  at  the  trial  of  the  cause  certify,  that  an  assault  and  battery  was 
suSficiently  proved,  (a)  But  in  this  country,  a  verdict  for  one  farthing  da- 
mages in  such  an  action  carries  the  full  costs. — This  vras  an  action  by  a 
servant  against  her  master,  who  had  preferred  a  c'large  of  theft  against 
her  at  the  police  office.  This  was  not  an  action  in  which  an  attorney 
could  have  supposed  that  any  but  nominal  damages  would  have  been  re- 
covei'ed.  Nor  does  he  venture  to  swear  that  a  verdict  would  liave  been 
given  for  his  client.  It  is  remarkable  that  he  does  not  state  that  he  had 
been  retained  by  the  plaintiff;  and  from  circumstances  detailed  in  his 
affidavit,  it  may  be  more  reasonably  supposed  that  this  suit  was  instituted 
at  the  instigation  of  a  third  person.  Can  it  be  said  that  this  was  a  fair 
action,  and  one  in  wliich  an  attorney  would  have  risqued  his  professional 
labour,  on  the  chance  of  recovering  a  verdict  ?  Is  it  not  evidently  what 
is  known  by  the  name  of  an  attorney's  action  ?     And  can  it  be  held  that 

(a)  This  is,  by  stafnle  22  and  23  Car  2,  cap.  9,  sec.  136,  Eng.,  which  enacts,  thnt 
in  all  actions  of  trespass,  assault  iinl  battery,  and  other  personal  actioii?<,  VrhiM-ein  ibe 
Judge,  at  the  trial  of  the  cause,  shall  not  iiad  and  ceriify,  under  his  hand,  upon  the 
back  of  the  record,  that  aa  assault  and  bnttery  was  sulHcientiy  proved  by  the  piainliif 
ao^ainst  the  defendant,  or  that  the  freehold  or  title  of  the  iami  mentioned  in  liie  plain- 
tiff's  declaration  was  chieHy  in  question,  the  pliinfiir,  in  case  the  jury  !-h;tli  iind  (be 
damages  to  be  under  the  value  of  fjrty  shillings,  shall  not  recover  more  costs  of  suit 
than  the  damages  so  found  shall  amount  to  :  ami  With  respect  to  Trelanci,  ihe  2  Geo,  I, 
c>ip,  1 1,  sec.  14,  Irish,  enacts,  (in  a  si:iiilar  man  a  er  with  the  43  Eiiz.  cap.  0.  2  I,  Jiic.  1, 
cap.  16,  and  22  anl  23  Car.  2,  cap.  9)  that  in  all  actions  of  trespass  and  fo;  assault 
and  battery,  to  be  commenced  in  any  of  the  Four  Coaris,  in  Dnh!in,Hnd  in  nil  actions 
on  the  case  ibr  slanderous  word'!,  to  be  sued  by  any  person  in  any  Court  of  ReccrJ  that 
hath  power  to  hold  plea  of  the  sacne,  the  plaintiiT  in  such  action,  iu  case  the  jury  sh;iil 
find  the  damngps  to  lie  under  forty  shillings,  shall  not  recover  more  costs  of  suit  than 
the  damages  sj  fonml  shall  amount  to;  and  sec.  1.3  provides,  that  if  the  Judge,  nt  (he 
trial  of  any  action  of  assanll  and  battery,  or  action  of  trPS|/Hss,  shall  certify  under  h  s 
hand,  upon  the  baclt  of  the  record,  that  the  assault  was  sutficientiy  proved,  or  that  the 
freehold  of  the  land  in  the  declaration  was  chiefly  in  qupstion,  or  that  the  trespass  was 
voluntary  and  malicious,  the  plaintiH"  in  such  action  shall  have  ((hough  the  jiiry  tiii.'i 
the  damages  to  ba  uuder  forty  shillings^  his  full  co>;ts,  as  if  the  act  had  never  beeu 
iLude. 
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in  such  an  action,  and  where  the  attorney  has  not  ventared  to  depose  to  a 
specific  retainer,  he  may  proceed  to  harrass  a  defendant  (after  the  action 
has  been  released  by  the  plaintiff),  merely  for  the  purpose  of  recovering 
those  costs,  to  obtain  which,  appears  to  have  been  the  only  I'eason  of  its 
having  been  ever  commenced  ?  It  will  be  found,  that  in  all  the  cases  in 
which  it  has  been  held,  that  an  attorney  can  continue  an  action  after  a 
settlement  between  the  parties,  that  it  liad  been  instituted,  not  for  the  re- 
covery of  damages  for  a  personal  injury,  but  for  a  debt. 

Mr.  Burr  owes,  in  reply. 

The  principle  of  law,  that  the  Court  will  interfere  to  prevent  an  attor- 
ney from  being  cheated  of  his  costs  by  a  collusive  settlement,  has  not 
been,  and  cannot  be,  controverted.  Nor  has  tlie  Court  withheld  its  in- 
terference in  any  case  in  which  an  attorney,  regularly  authorised,  has  not 
disentitled  himself  to  such  interference.  Here,  although  the  attorney 
has  not  stated  any  specific  retainer  in  his  affidavit,  yet,  it  must  be  sup' 
posed,  that  he  had  that  general  retainer  which  alone  exists  in  most  cases  ; 
and  this  conclusion  is  rendered  more  obvious  where  the  plaintiff,  although 
she  has  collusively  settled  the  action  with  the  defendant,  has  not  denied 
that  he  acted  by  her  authority.  Nor  has  he  in  any  way  disentitled  him- 
self to  the  favour  of  the  Court,  unless  it  be  conceded,  as  it  has  been 
urged  on  the  other  side,  that  no  attorney  is  entitled  to  it,  who  under- 
takes the  cause  of  a  pauper.  But  Chief  Justice  Bushe  says,  in  the  case 
of  Sheppard  v.  Sherrock,  (a) — "  I  conceive  that  an  attorney  is  not  only 
"  justifiable,  but  often  deserving  of  commendation,  in  undertaking  the 
"  cause  of  a  poor  man."  The  attorney,  here,  has  advanced  his  money  in 
the  conduct  of  the  suit,  and  has  sustained  injury  by  its  collusive  termina- 
tion.— [Chief  Justice  Doherty.  Has  the  principle  contended  for  been 
applied  in  cases  of  tortf] — It  has  been  applied  in  actions  in  which  the  da- 
mages sought  were  unliquidated,  and  such  actions,  though  ex  contractu,  do 
not,  as  far  as  this  principle  is  concerned,  differ  from  actions  in  which  com- 
pensation is  sought  for  a  personal  wrong.  The  language  of  the  Court  is 
general.* 

Per  curiam.  Tlie  broad  principle  cannot  be  established,  that,  in  every 
ease,  an  attorney  can  continue  an  action,  notwithstanding  a  compromise 
hetween  the  parties.  We  are  of  opinion  that  this  motion  mnst  be  re- 
fusiKl,  but  without  costs,  as  the  non-rqtainer  of  the  attorney  has  not  been 
established. 

A^o  rule  on  the  motion% 

(a)   ]  Al.  &  Nap.   p.  9-1,  in  note, 

*  For  the  Inw  upon  the  sub'ect  of  an  attorney's  rights,  in  these  cases  of  settlement  and 
compromise  between  the  parties,  see  Toms  v.  I'owell,  6  Esp.  40,  S.  C  7  East,  536 — 3 
Sniitli,  55  1— Cole  V  Bennett,  6  Price,  15 — Swain  v  Senate,  2  N.  R.  99 — Holland  v. 
Jourdine,  Holt,  6  •  Ch.irlwood  v.  Berridi^e  ,  1  Esp.  545 — Chapman  v  Haw,  1  Tau.  f. 
34l_Giavosv.  Eadc;,  1  v!arsh,  113,  S.  C.  5  Taiint  429— Martin  v.  Francis,  2  B.  &  A. 
4 '2  -  Gould  V.  Davis,  1  Crora  &  .Jlt  415.  S.  C — I  T^rwh.  580.— Nelson  v.  Wilson, 
6  Bin-.  568.— Welch  V.   Hule,  1  Dongl,  238.— Griffin  v.  Eyles,  1  Hen.  Black,  122. 
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MAY    8th. 
M'DONNELL    V.    QUIN. 

Tke  sum  of  five  guineas  is  the  sum  usually  allowed  07i  taxation  of  costs  be* 
tweeu  party  and  party,  in  the  Common  Pleas,  for  the  attorney  s  attend- 
ance daring  the  trial  at  an  assizes,  and  this  may  be  varied,  according  to 
the  discretion  of  the  officer. 

Mr.  Pigott,  on  tlie  part  of  the  defendant,  moved,  that  the  officer  might 
review  his  taxation  of  the  costs  in  this  cause.  The  trial  took  place  in 
Cork,  and  a  verdict  was  ^iven  for  the  defendant:  his  attorney  resides  in 
Limerick,  and  liad  attended  seven  days  at  the  assizes,  before  the  case  was 
decided.  The  officer,  on  the  taxation  of  the  costs  between  party  and 
party,  had  only  allowed  five  guineas  for  the  attorney's  attendance,  and  it 
was  contended  that  this  was  too  small  a  sum  to  allow,  in  a  case  where  the 
attorney  had  to  go  from  Limerick  to  Cork,  and  continue  his  attendance 
for  seven  days.  In  the  case  of  Little  v.  Gore,  fa)  the  officer  only  al- 
lowed five  guineas,  and  had  disallowed  the  costs  of  the  attorney's  attend- 
dance  on  the  second  day  of  the  trial ;  and  though  the  Court  said  that  they 
would  not,  in  that  case,  order  the  officer  to  review  his  taxation  upon  the 
point,  yet  thev  expressly  said,  "  that  there  may  be  cases  in  which  the 
"  trial  may  last  eight  or  nine  days,  and  that,  in  such  cases,  it  might  be  rea- 
sonable to  make  a  distinction."  In  the  case  of  Blackwood  v.  Gregg,  (b) 
one  of  the  grounds  on  which  the  officer  was  directed  to  review  his  taxa- 
tion, was,  that  he  had  allowed  only  five  guineas  for  attendance  at  the  trial; 
and,  on  a  subsequent  motion,  in  the  same  case,  when  it  appeared  that  the 
officer  had  only  allowed  five  guineas  as  the  assize  fee,  and  two  guineas  a 
day  for  subsequent  days,  it  was  again  referred  to  him  to  allow  so  much  as 
was  reasonable.* 

Mr.  O  Shaughnessy,  contra. 

The  practice,  in  this  Court,  has  been  considered  as  finally  settled  since 
the  case  of  Hogan,  in  Replevin,  v.  Mathew,  (c)  and  it  has  been  the  uni- 
form custom  of  the  officer  to  allow  five  guineas  as  tlie  assize  fee. —  [Mr. 
Justice  Moore.  On  an  examination  made,  as  to  the  practice  in  that  case, 
we  found  that  five  guineas  was  the  sum  usually  allowed  by  the  officer.]  — 
In  the  case  of  Greer  v.  Atkinson,  (d)  it  was  decided  that  five  guineas 
was  the  ordinary  fee,  and  that  the  officer  had  no  discretion  to  reduce  it, 
because  the  record  had  been  withdrawn.  In  Stewart's  Forms,  (e)  the 
sum  of  five  guineas  is  set  down  as  the  fee  to  be  charged  for  an  attorney's 
attendance  at  the  assizes,  during  the  trial.  It  is  not  necessary  to  contend 
that  the  officer  can,  in  no  case,  allow  a  larger  sum,  but,  that  in  this  case, 
the  officer  has  well  exercised  his  discretion  in  allowing  no  more  than  the 
ordinary  fee.  It  is  not  alleged  that  this  is  a  ease  of  more  than  ordinary  im- 
portance, or  which  required  more  than  ordinary  attention  ;  the  only  ground 
put  forward  to  induce  the  Court  to  control  the  officer's  discretion,  is,  that 
the  attorney  resided  in  Limerick,  and  that  the  trial  took  place  in  Cork. 
The  case  of  Blackwood  v.  Gregg,  was  a  case  of  great  importance,  and  one 

ra)  Batty,  444,  (b)  Glascock's  Ptep.  p.  22^^,  292. 

(c)  Law  Recorder,  3  vol.  p.  2J4.  (d)  Hud.  dc  Bro.  3i9.  (c)  252. 

*  The  trial  ia  the  case  of  Blackwood  v.  Grerjg,  occiipifd  three  day^,  and 
therefore  dilTers  from  one  in  which,  although  the  attorney  may  have  attended  several 
dayti  at  the  astiizeit,  the  trial  ha^  nut  occu^ieu  more  than  one. 
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in  which  the  attornoy,   from   tlie   g-i*eat  attention  and  tronble  required, 
mig-lit  be  considered  entitled  to  more  than  ordinary  reamneration. 

Mr.  Pigott,  in  reply 

There  existed,  some  yeai's  ago,  and  at  the  period  when  the  case  of  Ho- 
gan,  in  Replevin,  v.  Blathew,  was  decided,  a  sti-ictness,  in  the  taxation  of 
costs,  which  has  since  been  departed  from.  It  is  evident,  not  only  from 
the  decision  in  the  case  of  Blctchiaood  v.  Greg-g,  but  from  the  language  of 
the  Coui't,  that  tlie  Court  of  Exchequer  approves  of  this  extention  of  li- 
berality on  the  part  of  the  taxing  onicer.  In  the  case  of  \X\e  Lessee  LoU' 
don  Sociefy  v.  Trustees  of  Gwynne's  Charities,  (f)  briefs  and  fees  were 
allowed  for  four  Counsel  at  the  trial,  although  it  had  been  the  impression 
of  the  officer  that  they  could  not  be  allowed  for  more  than  three.  In  this 
case  the  oaicer  did  not  think  himself  at  liberty  to  allow  more  than  five 
«»-uineas,  as  tlie  attorney's  fee,  and  therefore  did  not  exercise  his  discretion 
upon  the  subject.  Let  it  at  least  be  referred  to  the  officer,  to  say  whether 
the  sum  of  live  guineas  was  allowed  in  tliis  case,  from  a  conviction,  on  his 
pai-t,  that  such  a  sum  was  a  reasonable  allowance;  or  whether  he  consi- 
dered himself  bound,  by  the  practice,  to  allow  no  more  than  that  sum  in 
any  case. 

Per  curiam.  A  reference  to  the  oJiicer  must  be  considered  an  expres- 
sion of  some  degree  of  dissatisfaction  with  his  decision,  which  we  do  not 
consider  warranted  by  the  facts  in  this  case.  In  the  case  of  Hogan,  in 
Beplevin,  v.  Blcdheio,  the  officer  stated  to  the  Court  that  five  guineas  was 
the  sum  usually  allowed  to  an  attorney  for  his  attendance,  at  the  assizes, 
at  which  tlie  trial  took  place ;  and  though  that  may  be  the  general  rule,  it 
does  not  follow  that  it  is  to  be  considered  as  one  which  admits  of  no  ex- 
ception. When  a  case  arises,  in  whicli  the  officer  shall  consider  himself 
warranted  in  departing  from  the  general  practice,  the  Court  does  not  say 
that  he  is  not  at  liberty  to  do  so,  but  it  does  not  think  this  a  case  which 
calls  for  its  interference. 

No  rule  on  the  motion. 

(0  1  Tol.  Law  Recorder,  New  Series,  p.  27 


EXCHEQUER  OF  PLEAS. 

APRIL    16th. 

Allen  &  Ware  v.  Baldwin. 

Action  for  an  attorney  s  bill  of  costs  Defendant  had  obtained  the  usual 
side-bar  ride,  for  liberty  to  change  the  plaintiff's,  his  attorney,  tqwn  pay- 
ment of  costs.  Held,  that  this  being  an  act,  and  not  a  mere  promise  in 
words  only,  toas  sufficient  to  take  the  case  out  of  the  statute  of  limita* 
tions. 

This  was  an  action  for  an  attorney's  l>ill  of  costs,  the  items  of  which 
wei-e  for  business  done  in  several  causes,  much  beyond  the  period  of  six 
years  back,  and  the  defendant  had  pleaded  the  statute  of  limitations.  At 
tlie  trial,  before  Mr.  Justice  Moore,  at  the  last  assizes  for  the  county  of 
Cork,  the  plaintiffs,  in  order  to  take  the  case  out  of  tlie  statute,  gave,  in 
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CYidence,  an  order  of  the  Court  of  Exchequer,  entitled  in  the  case  of 
Baldwin  v.  Baldwin,  one  of  the  causes  in  which  the  costs  were  incurred, 
and  dated  7th  December,  1827,  by  which  the  defendant  was  declared  to 
be  at  liberty  to  change  his  attorney,  vpon  payment  of  costs.  It  was  ob- 
jected that  this  was  not  a  sufficient  promise  or  acknowledgment  within  the 
9  Geo.  4,  cap.  14,  to  take  the  case  out  of  the  statute  of  iimitations;  and 
there  were  also  other  objections  made  to  the  right  of  the  plaintiff  to  reco- 
ver, but  as  they  were  considered  by  the  Court  as  of  no  weight,  and  at 
once  overruled,  they  are  not  mentioned.  A  nonsuit  was  entered  for  the 
defendant,  with  liberty  for  the  plaintiff  to  move  that  it  shoidd  be  turned 
into  a  verdict  for  the  plaintiff  to  the  amount  of  the  costs  of  the  suit  iu 
which  the  rule  to  change  the  attorney  had  been  entered. 

Mr.  Bennett,  (K.  C.)  moved  accordingly. 

This  order,  obtained  by  the  defendant,  to  change  the  plaintiffs  as  his  at- 
torney, is  a  sufficient  acknoM'ledgment  to  take  the  case  out  of  the  statute. 
It  was  proved,  by  Mr.  Morrow,  who  was  employed  by  the  defendant  to 
take  out  the  order,  and  who  is,  by  it,  substituted  as  attorney  in  the  place 
of  the  plaintiff.  The  rule  is  to  change,  upon  'payment  of  costs,  and  this 
amounts  to  an  acknowledgment  that  the  costs  were  due.  It  was  obtained 
by  the  defendant  on  his  undertaking  to  pay  a  particular  sum,  namely,  the 
costs. —  [Baron  Smith.  Can  that  be  considered  as  the  old  debt?  is  it  not 
the  creation  of  a  new  liability,  rather  than  the  continuation  of  an  old 
one?] — It  amounts  to  an  undertaking  to  pay  a  legal  debt,  and  it  is  an  un- 
dertaking by  the  record  of  the  Court :  it  is  not  a  mere  promise,  which  may 
be  rasli  and  misinterpreted,  but  a  solemn,  deliberate  act,  by  which  the 
defendant  gets  his  attornies  changed,  upon  his  undertaking  to  pay  the 
costs  due  to  them :  the  case  is,  therefore,  tukeu  out  of  the  statute  of  limi- 
tations. 

Mr.  Woulfe,  (K.  C  )  with  whom  was  Mr.  Pigott,  contra. 

This  action  is  brought  for  the  recovery  of  certain  costs,  claimed  to  be 
due  to  the  plaintiffs,  which  are  barred  by  the  statute ;  and,  in  answer  to 
this  statuteable  bar,  this  rule,  to  change  the  attorney,  is  relied  upon,  as  a 
promise  to  pay  the  debt ;  but,  if  it  be  so,  it  must  be  specially  declared 
upon.  The  Court  gives  the  defendant  liberty  to  change  his  attorney  upon 
the  terms  of  paying  him,  and  if  he  afterwards  do  change  him,  a  promise 
lopay  him,  according  to  the  terms  on  vt'hich  liberty  to  change  was  obtained 
may  be  implied,  but  that  promise  must  be  specially  pleaded,  but  that  has 
not  been  done  in  the  present  case.  This  is  a  judicial  order,  and  the  ques- 
ti<m,  now,  is  not  whether  you  will  enforce  the  ctnuHtion  or  terms  upou 
which  it  was  obtained,  but  whether  the  declaration  is  so  drawn  as  that  the 
plaintiff  can  have  the  benefit  of  the  order?  now,  even  admitting  that  he 
can  make  use  of  it  in  evidence,  it  does  not  amount  to  an  acknowledgment 
of  the  debt.  An  attorney  is  never  changed  without  a  similar  sido-bar 
rule,  but  that  rule  cannot  be  taken  to  amount  to  a  promise,  and  even  if  it 
Avere  it  is  not  in  writing,  signed  by  the  defendant,  nor  is  it  specific  as  to 
the  debt  or  its  amount,  which  is  necessary  to  take  the  case  out  of  the  sta- 
tute, as  appears  from  the  case  of  Kennett  v.  Milbank,  (a)  \\\  8  Bingham. 
That  was  an  action  of  assumpsit,  to  which  the  defendant  pleaded  the  sta- 
statute  of  limitations,  and  the  evidence  offered  to  take  the  case  out  of  the 
sl/itute  was  a  deed  of  composition,  by  which  the  defendant  assigned  all  hi« 
property  to  the  plaintiff,  in  trust,  to  pay  all  such  creditors  as  should  sign 

(a)  8  Bing    38. 
S 


122  SELI^CT  CASES  AND  DECISIONS 

the  schedule  of  debts  annexed,  provided  that  if  all  did  not  sign  the  deed 
should  be  void.  The  plain  i  iff  never  signed  the  deed,  and  it  was  held  that 
this  was  not  sufficient  to  take  the  case  out  of  the  statute,  on  the  ground 
that  the  whole  acknowledgment  ought  to  be  in  writing,  and  should  go  as 
■well  to  amount  as  to  credit,  otherwise  the  plaintiff  might  claim  a  thousand 
pounds  as  easily  as  one ;  and  the  deed,  relied  upon,  did  not  specify  the 
amount  of  the  plaintiff's  debt :  so,  in  the  present  case,  the  rule  is  merely, 
if  an  undertaking  at  all,  an  undertaking  that  he  will  pay  his  attorney  what 
he  owed  him. —  [Baron  Pennefather.  It  is  more;  it  is  that  he  will  pay 
him  the  costs  in  the  cause :  there  is  no  ambiguity  as  to  which  is  the  debt, 
which  is  quite  a  different  case  from  that  cited  from  Bingham.~\ — Can  this 
rule  preclude  the  defendant,  supposing  an  action  brought  on  it,  from  shew- 
ing that  notliing  was  due?  and  if  it  were  all  in  the  hand-writing  of  the 
defendant,  can  the  plaintiff  recover,  without  setting  it  out,  specially,  in 
the  declaration  ?  If  the  statute,  (b)  which  was  passed  to  put  an  end  to 
doubts  which  had  arisen  upon  the  statute  of  limitations,  (c)  was  to  be 
frittered  away,  upon  such  circumstances  and  evidence  as  in  the  present 
case,  it  will  soon  be  liable  to  all  the  mischiefs  of  the  statute  which  it  was 
intended  to  remedy. —  [Baron  Pennefather.  I  think  that  the  effect  of 
this  order  is  to  constitute  a  promise,  but  then  it  is  not  a  writing  signed  by 
the  defendant,  and  so  not  within  the  meaning  of  Lord  Tenterden's  act. 
The  Court  would  wish  to  hear  you,  Mr.  Jackson  :  you  are  under  some 
diiSculty  as  to  making  out  a  case  here.] 

Mr.  Jackson,  K.  C.)  for  the  plaintiff. 

The  plaintiff'  is  not  under  any  difficulty  whatsoever  upon  Lord  Tenter- 
den's act.  This  rule,  to  change  his  attorney,  is  not  a  promise,  but  an  act 
of  the  defendant,  which,  previous  to  Lord  Tenterden's  act,  would  have 
been  sufficient  to  take  the  case  out  of  the  former  statute,  the  10  (d) 
Charles  \st.,  and  the  operation  and  effect  of  which  is  not  at  all  interfered 
with  by  the  statute  9  Geo.  Uh,  cap.  14.  Tliis  rule  is,  tlien,  an  act  of  the 
party  sought  to  be  so  charged:  the  object  and  intention  of  the  act  of  9 
Geo.  4/A,  was  to  prevent  fraud  and  perjury,  as  may  be  seen  from  the  words 
lised  :  it,  by  that  statute,  enacted,  (ej  "  That  in  actions  of  debt,  or  upon 
•*  the  case,  grounded  upon  any  simple  contract,  no  achnoioledgment  or 
*'  promise,  by  words  onhj,  shall  be  deemed  sufficient  evidence  of  a  new  or 
"  continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of 
"  the  said  enactments,  (meaning  the  statutes  of  limitations)  unless  such 
••  acknowledgment  or  pnmiise  shall  be  made  or  contained,  by  or  iu  some 
«'  writing,  to  be  signed  by  the  party  chai-geable  thereby ;"  evidently  shew- 
\x\^  that  it  was  not  intended  that  the  act  should  apply  to  those  acts  of  the 
party  which  were  not  in  contemplation  of  the  Legislature. — [Baroa  Pen- 
nefather. That  takes  away  the  supposition  that  it  is  a  case  of  a  pro • 
inise,  and,  certainly,  if  it  can  be  shewn  that  this  rule  of  Court  i«  an  act  of 
the  party,  it  would  take  it  out  of  the  statute.]  Iu  a  certain  sense,  this 
nde  to  change  the  attorney,  upon  payment  of  costs,  is  an  acknowledgment 
of  a  debt  for  costs ;  but  it  is  more  than  a  mere  acknowledgment,  it  is  an 
Hct  of  the  party.  In  the  case  of  tUe  East  India  Company  v.  Prince  and 
another,  ( f )  it  is  held,  that  the  acts  and  conduct  of  the  party  may  be 
sufficient  to  take  the  case  out  of  the  statute  of  limitations,  as  shewing  a 
consciousness  of  this  liability,  and  raising  an  inference  of  an  acknowledg- 
ment, but  that  kind  of  acknowledgments  were  not  within  the  view  of  Lord 

(b)  9  Geo  4^  cap.  14. 
(r)   In  Car.  I,  st-ss.  2.  cap   6.  («i)    10  Car.  1 ,  scss    2.  cap    6. 

(«;  9  G«u.  1,  ..-iJ.  it>  *«^'-  ■'•  (0    ^^i""  ^  Wood.  ^i.  1*.  C.  5-10. 
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Tenterden's  act,  but  only  such  as  might  previously  have  been  by  parol : 
and  the  acknowledgment,  in  the  present  case,  is  certainly  not  such  as  was 
within  the  intention  of  the  act.  The  words  of  the  act  are,  "  such  ac- 
"  hnowledgmeni' — that  no  acknowledgment  or  promise,  by  words,  only, 
"  shall  be  sufficient,  unless  such  acknowledgment:'  that  is  an  acknowledg- 
ment by  words  only,  and  not  by  the  acts  of  the  party.  The  present  is  h 
solemn  act  of  the  party,  a  record  of  the  Court ;  and  as  to  the  point,  that 
though  it  may  be  a  sufficient  acknowledgment,  we  cannot  have  the  beneiit 
of  it  as  it  was  not  specially  declared  upon  :  that  point  was  not  made  be- 
low. The  case  in  Qth  Bingham,  (g)  is,  as  the  Court  has  said,  quite  in- 
applicable to  the  present  case,  so  there  is  no  authority  against  tlie  plain- 
tiff's right — [Baron  Smith.  By  giving  a  contrary  construction  to  the 
act,  we  would,  by  such  construction,  overlook  the  word  *'  ^wcA."] — Clear- 
ly— the  defendant,  here,  acted  further,  for  he  changed  his  attorney. 

Mr.  Pigott,  for  the  defendant,  replied. 

Per  curiam.  We  have  made  up  our  minds,  that  the  construction  put 
upon  the  statute,  by  the  plaintiff's  Counsel,  is  the  true  construction.  Lord 
Tenterden's  act,  the  ^th  Geo.  ^th,  cap.  14,  does  not  at  all  interfere  with  ac- 
knowledgments by  the  acts  of  parties,  but  with  their  verbal  promises,  and 
this  rule  of  the  Court  is  an  act  of  the  party :  it  is  an  acknowledgment  or 
undertaking  to  pay  the  costs,  and  the  condition  is,  that  he  is  to  get  liberty 
to  change  his  attorney.  The  defendant  says,  I  wish  to  change  my  attor- 
ney, and  if  the  Court  allow  me  to  do  so  I  will  pay  these  costs  wiiicli  I  now 
owe :  he  acknowledges  the  debt,  and  promises  to  pay  it,  and  that  not  by 
words  only,  (which  would  be  within  Lord  Tenterden's  act)  but  by  his  acts. 
He  applies  for  a  rule  of  the  Court,  to  which  certain  conditions  are  an- 
nexed, and  he  takes  out  and  obtains  the  benefit  of  that  rnle.  The  case 
cited  from  8^/*  Bingham  does  not  touch  the  present,  Avhich,  in  the  opiiiion 
of  the  Court,  does  not  come  within  the  intention  (tr  provisions  of  Lord 
Tenterden's  act,  and  the  verdict  should  therefore  be  for  the  plaiuiiff. 

Verdict  for  ike  plaintiff. 
(g)   Keiinctt  V.  Milbaiik. 


MAY    4th. 

Fergusox  V.  Bkowx. 

Jf  a  defendant  pay  money  into  Court,  upon  a  plea  of  fender,  Semlde,  the 
plaintiff  may  take  it  otit  loithout  any  deduction  for  defendants  costs ; 
but  where  plaintiff,  previous  to  the  motion  to  draw  out  the  nioney,  cfertd 
to  pay  the  costs,  the  Court  will  allow  the  money  to  be  taken  out  i,uly  on 
the  terms  of  plaintiff's  attorney  undertaking  to  pay  them. 

This  was  an  application,  on  behalf  of  the  plaintiff,  for  liberty  to  draw 
out  of  Court  the  sum  lodged  therein,  after  the  plea  of  tender  by  the  de  • 
fen  dan  t. 

Mr.  M'Donnell,  for  the  motion. 

According  to  the  practice  of  the  Courts,  whenever  money  has  been  paid 
into  Court,  on  a  plea  of  tender  the  plaintiff  is  entitled  to  have  it  handed 
over  to  him,  and  the  only  q^uestion  that  arise*  is,    whether  the  defendant 
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have  a  lien  upon  it,  to  secure  any  costs  to  which  he  may  have  heen  put? 
This  question,  has,  however,  been  settled.  In  Le  Grew  v.  Cooke,  (a)  it 
is  held,  that  if  the  defendant  bring  money  into  Court,  on  a  plea  of  a  ten- 
der the  plaintiff  may  take  it  out,  even  though  he  reply  that  the  tender  was 
not  made  before  action  brought ;  and  the  words  of  Mr.  Justice  Buller,  in 
that  case,  are,  "  It  is  perfectly  certain,  whatever  may  become  of  the  ac- 
"  tion,  that  the  plaintiff  will  be  entitled  to  the  mon  ey  tendered,  and,  if 
«'  that  be  the  case,  by  what  right  can  the  C'mrt  retain  it  as  a  security  for 
"  the  defendant's  costs,  on  the  chance  of  a  verdict  being  given  in  his  favor? 
•'  if  the  plaintiff  be  negligent,  and  do  not  take  the  money  out  of  Court 
"  until  after  a  verdict  has  passed  for  the  defendant ;  the  Court  will  lay 
"  hold  of  it,  to  secure  the  defendant's  costs."  The  payment  of  the  money 
into  Courtis  an  admission  that  the  plaintiff  is  entitled  to  it.  [Baron 
Pennefather.  It  is  a  different  matter  where  money  is  paid  into  Court, 
generally,  for  that  is  an  admission  that  the  action  is  rightly  brought,  and 
so  the  defendant  is  liable  for  costs  up  to  that  time ;  but  where  money  is 
paid  in,  upon  a  plea  of  tender  there  the  defendant  may  possibly  be  enti- 
tled to  costs ;  however,  we  must  be  bound  by  authority  upon  the  subject, 
if  there  be  any  to  the  effect  contended  for.] — In  Tidd  and  in  Archbold, 
the  practice  is  laid  down  as  here  stated.  The  words  of  Tidd  (b)  are, 
"  If  the  defendant  bring  money  into  Court,  on  a  plea  of  tender  the  plain- 
"  tiff  may  take  it  out,  though  he  reply  that  the  tender  was  not  made  be- 
"  fore  action  bronght ;"  and  Archbold  (c)  is  to  the  same  effect.  The  de- 
fendant is  only  entitled  to  a  lien  upon  the  money  if  there  be  a  judgment 
f.)r  him  on  issue  taken  on  the  plea  of  tender :  this  is  held,  in  the  cast;  be- 
fore cited,  from  1  JJosanqiiet  S^~  Puller. 

Mr.  Hunter,  contra. 

There  is  no  authority  for  this  motion,  but  that  of  Le  Grew  v.  Cooke,  in 
1st  Bos.  cS-  Pul,  which  is  indeed  Judge  Buller's  opinion,  but  still  is  con- 
trary to  all  the  other  cases  on  the  subject.  In  Hill  v.  Williams,  (d)  where 
the  defendant  pleaded  a  tender,  and  the  plaintiff  replied,  and  gave  notice 
of  entry  of  acquittal,  and  took  the  money  out  of  Court,  refusing  the  de- 
fendant his  costs,  the  defendant  moved  to  set  aside  the  entry  of  acquittal, 
and,  by  the  Court,  "  The  plaintiff,  after  replication,  ought  not  to  enter 
"  an  acquittal  without  leave,  and  the  replication  ought  not  to  stand,  though 
"  plaintiff',  before  replication,  may  take  out  the  money  and  enter  an  acquittal, 
"  still  he  must  pay  costs."  So  in  Elliott  v.  Catloiv,  (e)  it  is  said,  that  if 
the  plaintiff  take  issue  on  the  plea  of  tender,  and  it  is  found  against  him, 
the  defendant  shall  have  the  money.  It  is  true  the  opinion  of  Judge  Bul- 
ler is  against  this,  but  the  practice,  in  this  country,  has  been  different. 
[Baron  Pennefather.  The  reason  upon  which  Judge  Buller's  opinion 
is  founded  seems  to  be  this,  that  the  Court  cannot  know  whether  the  de- 
fendant M'ill  ever  be  entitled  to  costs  or  not.] — But  the  plaintiff  here,  of- 
fered, by  his  notice,  to  pay  us  the  costs. — [Baron  Pennefather.  As  he 
has  made  that  offer  he  must  be  bound  by  it. 

JRtile. — Let  plaintiff  be  at  liberty  to  draw  out 
the  money,  his  attorney  undertaking  to 
pay  the  defendant  his  costs.* 

(n)  1  Bo(«  &  Ptil    3"2.  (I))   Tidd,  622,  9tli  edtn. 

(f)  2  Arth.  true.  VOL  (d)   Barnes,  357. 

(e)   Salk    .-JOT. 
•  Fi»r  the  nutliorhic*  on  thin  Bll^l^ect  see  1   Saunders,  35,  c.   1,  Lord  lUjm.  C43— 
2  Lord  Ua}>n.  774. 
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ROLLS. 

APRIL    17th. 

Prendergast  v.  Eyre. 

IfVAere  accounts  h  ive  been  taken  and  a  sale  had  in  a  cause,  in  the  absence 
of  minors,  ivho  ought  to  have  been  parties,  and  a  report  of  bad  title,  up- 
on th  it  ground  is  mride,  upon  the  same  day  that  a  reference  is  made, 
whether  it  icerefor  the  benefit  oj  minors,  that  the  accounts  and  sale  should 
stand,  by  a  decree  in  a  supplemental  suit,  to  ivhich  the  minors  were  j)ar- 
ties,  mid  ivhich  reserved  further  directions — Held,  that  the  purchaser 
should  be  discharged. 

The  original  bill  in  this   cause  had  been  filed  against  the  defendant, 
John  Eyre  and  others,  to  foreclose  a  mortgage  ;  and,  on  the  ISth  Decem- 
ber, 1821,  a  decree  was  pronounced;  and,  after  the  return  of  the  report, 
the  final   decree  for  a  sale  was  had,  on  the  18th  November,  1822;    and  a 
farther  dficree  for  asa!e,  on  the  21th  November,    1829.     Upon  the  sales 
Iiad  uiider  these  decrees,  there  were  several  persons  who  purchased  differ- 
ent denominations  of  the  lands,  and  amongst  them,  JNIr.  Cowan,  who,    on 
the  21th  .fanuiry,  1832,  was  declared  the  purchaser  of  the  lands  of  Mill- 
town,  one  of  the  denominations  of  the  lands  decreed  to  be  sold.     On  the 
30th   .Tanuary,  1832,  a  supplemental  bill  was  filed,    for   the  purpose  of 
bringing  the  younger  children  of  John  Eyre  before  the  Court,  they  being 
entitled  to  a  suiii  of  £10,000,  charged  upon  the  lands  decreed  to  be  sold. 
On   5th  Mari'h,   1822,   there  was  a  reference  to  the  Master,  to  inquire 
whetlier  it  was  for  the  benefit  of  the  minors,  the  younger  children  in  the 
supjdemental  bill  named,  that  tliey  shou'd  be  bound,   by  the  depositions 
made  and  taken  in  the  original  suit ;  and,  on  the  9th  March,    1832,   there 
was  a  report  thereunder,  tliat  it  vi'ould  be  for  their  benefit  to  be  so  bound. 
On   the  30th  April,  1832,  the  decree  on  tlie  supplemental  bill  was  pro- 
nounced, and  the  plaintiff  was  thereby  declared  to  be  entitled  to  the  te- 
iiefit  of  the   said  decrees,   of  the   18th  November,  1832,  and  24th  No- 
vember, 1829.     It  was  also  thereby  directed,   that  if  the   several   sums 
ordered  to  be  paid,   by  the  decree  of  the  24th  November,    1829,   should 
not  be  paid,  ,as  thereby  directed,  the  said   lands  should  be  set  up  to  b  ! 
sold.     Mr.  O'Hara,    one  of  the  purchasers,   under  the  decrees  of  18th 
November,   1822,  and  21th  November,  1823,   having  made  objections  to 
the  title,  on  the  ground  that  the  several  minors,  the  younger  childnn  cf 
John  Eyre  had   not  been   made   parties  in  the  cause,  until  after  the  ac- 
counts, directed  by  the  d^'cree  to  account,  had  been  taken,  and  the  saL'S 
made  under  the  decrees  of  18th  November,  1822,  and  21th  Novemijer, 
1829;   and  that  it  did  not  appear  that  such  accounts  and  sales  should   be 
binding  on  said  minors.     A  notice  was   served,   by  the  plaintiffs,  on   the 
21th    January,    1833,   upon   the   several  purchasers,   that  a  petition   lal 
been   presented  to  the  Lord  Chancellor,  to  rehear  the  the  snp[»lemental 
cause,  during  the  then  present  sittings,  for  the  purpose  of  having  the  ol)- 
jections  made  to  the  title  removed ;    and   the  purchasers    were    thereby 
cautioned    against  incurring  expense.     Upon   the   25th  .January,    1883, 
application   was  accordingly  made,  to  open  the  enrolment  of  the  decree, 
in  the  supplemental  snit;  and  by  an  order  of  same  day  it  vvas  ordered  that 
the  enrolment  should  be  opened,  and  that  the  cause  should  be  set  down 
to  be  reheard.     The  supplemental  cause  having  been  so  set  djwn,  the  de. 
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cree  was  pronounced  on  the  4tli  February,  1833,  and  it  was  thereby  re- 
ferred to  the  Master  to  inquire  whether  it  would  be  for  the  benefit  of  the 
minors,  the  defendants  in  the  supplemental  suit,  that  the  several  ac- 
counts  directed  by  the  decree  in  the  original  cause  should  be  again 
taken,  or  whether  it  would  be  more  for  their  benefit  not  to  have 
the  accounts  again  taken,  but  that  the  minors  should  be  bound  by 
them;  and  if  iiWere  for  t!>eii-  benefit  that  the  accounts  should  be  again 
taken,  the  IMaster  was  ordered  to  take  saul  accounts  ;  and  that  the  Master 
should  also  iiiqul.-e  whether  it  would  be  for  thei*-  benefit  that  the  several 
sales  had  under  the  foiine-'  decrees  in  the  orii^iiial  suit,  or  such  of  thera 
as  could  be  completed,  should  be  coiifi'-med  and  bind  such  minors,  and  that 
the  minors  should  be  dii-ected  to  join  in  a  co;iveyance  to  tbe  purchasers, 
and  reserved  furtlier  directions  until  the  return  ot'  the  report.  An  order 
had  been  obtained  on  tlie  9th  June,  1832,  referring  it  to  the  Master  to 
report  whetlier  a  good  title  could  be  made  to  Mr.  Cowan,  the  purchaser  of 
the  lands  of  Miltowu,  sold  under  the  decrees;  and  on  the  4th  of  Febru- 
ary, 1833,  the  Master  reported  that  a  good  title  could  not  be  made  to 
3Mr.  Cowan,  inasmuch  as  it  was  foiuid  that  several  of  the  younger  children 
of  the  defendant,  John  Eyre,  were  not  made  parties  in  the  cause  until 
after  the  accounts  directed  by  the  decree  to  account  had  been  taken,  and 
after  a  sale  of  said  lands  of  Miltown  had  been  made  to  Mr.  Cowan,  under 
the  decrees  in  the  original  cause  of  18th  November,  }82'2,  and  24th  No- 
vember, 1829,  although  two  of  the  said  younger  children  had  been  born 
before  the  pronouncing  of  the  decree  to  account,  and  yet  were  not  repre- 
sented by  any  person  before  the  Master  in  taking  the  accounts ;  and  also 
inasmuch  as  the  decree  of  the  30th  April,  1832,  made  in  the  supplemen- 
tal suit,  was  erroneous,  in  declaring  the  plaintiff  entitled  to  the  benefit  of 
the  two  decrees  of  the  18th  November,  1822,  and  24th  November,  1829, 
although  there  was  not  any  evidence  to  shew  that  it  was  for  the  benefit  of 
the  said  younger  children  of  John  Eyre,  who  ai-eall  infants,  under  the  age 
of  twenty-one  years:  that  the  accounts  theretofore  taken,  and  the  sales 
had  under  the  decrees,  should  be  binding  on  the  younger  children;  and 
also  for  that  the  said  decree  in  the  supplemental  suit  appeared  to  the  Mas- 
ter to  be  inconsistent  with  the  two  former  decrees,  inasmuch  as  it  directed 
that  if  the  several  sums  ordered  to  be  paid  by  the  decree  of  the  24th  No- 
vember, 1829,  should  not  be  paid,  the  lands  should  be  set  up  to  be  sold, 
and  therefore  that  a  good  title  could  not  be  made  to  the  purchaser  of  the 
lands  sold  under  the  two  former  decrees.  On  the  16rh  February,  1833, 
this  report  on  the  title  was  confirmed,  and  notice  for  that  purpose  having 
been  served,  the  present  application  was  this  day  made  to  his  Honor,  the 
Master  of  the  Rolls,  on  behalf  of  Mr.  Cowan,  the  purchaser,  that  he  might 
be  discharged  from  his  purchase,  and  that  the  Accountant  General  might 
transfer  of  the  stock  to  the  credit  of  the  cause,  as  much  as  should, 
at  the  price  of  the  day,  amount  to  the  purchase-money  lodged  by  him  :  he 
also  applied  for  the  interest  of  his  purchase-money  and  his  costs :  there 
was  also  a  cross  notice,  and  application  on  behalf  of  the  plaintiffs,  that 
the  report  of  bad  title  should  be  sent  back  to  the  Master  to  be  reviewed, 
and  in  reviewing  the  same  the  Master  should  have  regard  to  the  decree  on 
the  rehearing  of  4th  February,  1833,  and  to  the  report  thereunder,  and 
the  proceedings  thereon. 

Mr.  N.  Ball,  for  the  purchaser. 

The  Master  has  reported  that  a  good  title  cannot  be  made  to  the  pur- 
chaser under  the  decrees  in  this  cause,  on  the  ground  that  the  minor  chil- 
dren of  Mr.  Eyre  have  not  been  parties  to  the  taking  of  the  accounts, 


IN  EASTER  TERM,  1833.  12T 

nor  to  the  decrees  under  which  tlie  sales  were  had :  tliat  report  is  unex- 
cepted  to,  and  actually  confirmed  :  the  title  cannot  be  made  good  without 
further  proceedings  against  the  minors,  in  fact  a  new  suit ;  and  tlie  pur- 
chaser therefore  relies  upon  his  strict  rights,  to  be  in  such  case  discharged. 
It  is  quite  clear,  that  a  good  title  cannot  be  made,  in  this  case,  upon  the 
proceedings,  as  they  at  present  stand.  Additional  proceedings  must  be 
taken,  and  a  further  delay  incurred,  before  you  can  obtain  such  a  title  as 
a  purchaser  would  be  bound  to  accept;  and,  in  such  case,  it  is  now  clear- 
ly settled,  that  the  Court  will  not  hold  a  purchaser  to  abide  the  result  of 
a  protracted  investigation.  In  3Iagennis  v.  FuUon — («)  [Master  of 
THE  Rolls.  In  that  case,  Sir  Anthony  Hart  vouclies  over  Lord  Eldon, 
who  seems  to  have  carried  the  doctrine  to  tlie  greatest  possible  extent — 
indeed  further  than  previous  decisions  of  his  own.]  There  is,  it  is  true, 
Bome  contrariety  in  the  early  cases,  but  the  point  was  settled,  in  Kirwan 
V.  Blake,  (b)  before  the  House  of  Lords,  who  there  discharged  the  pur- 
chaser, though  a  good  title  was  ultimately  made  out.  [Master  of  the 
Rolls.  The  House  of  Lords  tliere  discharged  tise  purchaser,  because 
they  thought  there  was,  at  some  onetime,  ^ panctum  temjjoris,  when  he 
might  have  successfully  applied  to  be  discharged.  Kirwan  v.  Blake  bind* 
the  Court  in  a  similar  case,  and  under  like  circumstances — but  I  will  not 
go  further.]  Surely,  if  the  present  case  were  now  before  the  Lords, 
and  Kirioan  v.  Blake  cited,  they  would  discharge  the  purchaser  on  this 
report  of  bad  title,  which  shews,  that  further  proceedings  are  necessary, 
in  order  to  clear  the  title.  Now  Avhat  are  Sir  Anthony  Hart's  words,  in 
Magennis  v.  Fallon  9  (c)  "  If  that  suit  was  necessary,  (that  is,  a  suit 
•*  which  was  ordered  as  necessary  to  clear  the  title,)  the  purchaser  could 
"  not  be  kept  to  abide  the  I'esult.  If  the  bill,  suggested  by  the  order,  is 
•*  necessary  to  be  filed,  then,  the  purcliaser  could  not  be  held  to  his  pur- 
"  chase.  I  remember  a  case,  in  which  the  testator  devised  his  real  estate 
"  to  trustees,  to  pay  debts,  with  a  direction  thus  :  first — to  sell  his  estate 
"  at  A.,  and  if  the  Estate  at  A.  was  not  enough,  then  to  sell  the  B.  es- 
"  tate.  The  trustees  contracted  to  sell  the  B.  estate.  On  the  bill  to 
"  compel  the  purchaser  to  perform  his  contract,  I  tcdd  the  party,  it  was 
"  absolutely  necessary  to  shew  the  Court,  tliat  the  estate  at  A.  was  not 
**  sutficient,  by  having  an  account  taken  of  the  debts;  that  was  not  done 
"  however,  and  the  Master  reported  a  good  title.  But  Lord  Eldon  held 
"  it  necessary  to  have  tljat  report  of  debts.  We,  who  were  for  the  {)lain- 
"  tiff,  then  proposed,  to  get  a  report  immediately,  but  the  other  party 
•*  refusing  to  submit  to  any  delay.  Lord  Eldon  dismissed  the  bill  of  the 
*'  vendor,  for  performance  " — and  this  too  in  a  case  where  he  afterwards 
decreed  a  specific  performance  against  the  vendors  Nov/  is  not  the  pre- 
sent case  even  stronger  than  this?  A  new  decree  mast  be  had,  for  the 
rights  of  the  minors  were  not  considered  at  all,  and  we  contend,  that  th« 
Court  will  not  suspend  a  purchaser  until  a  defective  decree  be  vamped  up 
anew. 

Mr.  Sergeant  O' Loghlen,  for  the  plaintiff. 

This  case  is  not  at  all  like  the  case  of  Magennis  v.  G Fallon — it  is  not 
a  case  involving  the  necessity  and  delay  of  tiling  a  new  bill ;  but  a  mere 
formal  amendment  of  the  nittes  of  a  decreet  and  in  several  cases,  similar 
to  the  present,  this  court  has  held  the  purchaser  to  his  puichase,  as  iji 
Leake  v.  Barrett,  where   your  Honor  held  the  purchaser.      [Master  oF 

(a;  2  .Alolloy,  S^5-&.  (t>)   Dom.  Froc.  MSS. 

(c)  2  Molloy,  SQo. 
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THE  Rolls.     The  question  is,  whether  the  Court  can  introduce  and  tak« 
into  its  consideration  any  new  fact  which  was  not  ia  existence  at  the  time 
of  the  report  being  made.]      Suppose,  tliat  an  objection  is  made  to  a  title, 
that  there  are  several  unsatisfied  judgments  outstanding,  and  that  there 
is  a  report  against  the  title,  upon  that  ground ;    and  after  that  report  is 
confirmed,  warrants  to  satisfy  are  produced  ;  would  the  purchaser  be  then 
discharged  ?      [Master  of  the  Rolls.     The  doctrine  of  the  case  before 
Lord  Eldon  must  be  held  to  apply  to  a  case  of  that  kind.]      This  is  a  case 
where  the  only  thing  necessary  to  complete  the  tide   is,  the  removal  of 
mere  formal  objections  to  the  decree.     [Master  of  the  Rolls.     The 
point  contended  for,  on  the  part  of  the  purchaser,  is,  in  substance,  this, 
that  where  minors  are  concerned,  it  is  impossible  for  a  Court  of  Equity 
to  bind  them,  without  a  reference,  even   though  it  be  clearly  for  their 
benefit — a  doctrine  to  which  I  cannot  assent.]      There  is  a  case^  in    Isi 
£ro?vn,  488,  (d)  which  decides,  that  minors  may  be  bound  by  a  Court 
of  Equity,   without  any  reference,  as  to  whether  proceedings  be  for  their 
benefit — the   Court  may  act  without  such  reference.      [Master  of  the 
Rolls.     There  is  such  a  case,  and  it  is  upon  principle:  the  Court  may,  if 
the  matter  be  clear,  decide  at  once  :  tlie  reason  why  a  reference  is  gene- 
rally given  is,  for  greater  caution.]      Ia  this  case  there  is  not,  as  in  il/a- 
gennis  v.  Fallon,  any  necessity  for  a  new  bill  and  decree  :  all  that  is  re- 
quired, in  the  present  case,  is,  the  amendment  of  a  mere  informality  ia 
the  decree :    a  reference  has  been  already  directed,  with  respect  to  the 
rights  of  the  minors,  and  the  report  and  deci'ee  will  follow  as  of  coarse, 
and  effectually  clear  the  title.     This  Court  has  frequently  given  a  refer- 
ence, SIS  to  whether  such  and  such  acts  ought  to  be  done,  in  order  to  com- 
plete the  title,  on  the  terms  of  the  report  being  made  up  within  a  cer- 
tain time. 

Mr.  Ball.  With  respect  to  the  case  cited  from  Brown,  the  minor  wa* 
plaintiff  there  ;  in  the  present  case  the  minors  are  defendants,  and  the 
Court  will  not  bind  their  rights  without  a  reference.  [Master  of  THii 
Rolls.  Why  should  not  a  Judge,  in  a  Court  of  Equity,  have  power  to 
act,  without  the  intervention  of  the  Master,  in  a  case  where  it  might  act 
upon  his  report,  after  such  reference?]  Uut,  in  this  case,  the  Court  ne- 
ver took  into  consideration  the  rights  of  the  minors  ;  and  it  is  found  ta 
be  necessary  tliat  the  omission  be  corrected,  by  further  proceedings:  and 
in  no  case,  where  proceedings  are  to  be  taken,  will  the  Court  delay  a 
purchaser  :  now,  in  the  present  case,  there  must  be  a  hearing  and  decision 
of  the  cause,  as  to  whether  the  minors  shall  be  bound  or  not,  further 
directions  being  reserved  by  the  last  decree.  [Master  of  the  Rolls. 
If  that  be  the  fact,  it  makes  a  great  difference.  The  general  question  is 
open,  and  one  of  great  importance,  for  upon  the  doctrine  of  these  latter 
decisions,  in  England,  it  will  be  always  a  material  thing,  for  a  purchaser, 
wishing  to  get  rid  of  his  purchase,   to  obtain  a  report  of  bad  title.Q 

Mr.  Monaghan,  for  the  purchaser,  in  reply. 

Upon  the  authority  of  the  English  decisions,  there  is  no  doubt  whatso- 
ever, but  the  purchaser  may  stand  upon  his  right  to  be  discharged,  even, 
if  they  could  give  us  a  good  title  now,  we  should  not  be  boa, id.  [Mas- 
ter OF  the  Rolls.  Tliat  was  the  case  I  at  first  considered  thii  to  be, 
and  which  is,  I  think,  a  doubtful  question]  This  is  a  case  where  further 
proceedings  are  necessary,  and  these  proceedings  virtually  amou.it  to  a 

(d)  Wall  V.  Bushy. 


IN  EASTER  TERAI,   1833.  129 

nevr  suit ;  the  cause  must  be  set  down  to  be  heard.  A  purchasei-  will  not 
he  held  over  indefiniti  ly,  until  the  title  may  be  established.  Esdaile  v. 
Stephenson,  (e)  [Master  of  the  Rolls.  That  was  a  case  upon  con- 
veyancing objections.]  In  Coster  v.  Turner,  (f)  which  was  the  casa 
of  a  conditional  decree  not  made  absolute,  the  purchaser  was  discharged: 
so  in  the  case  of  Lechmere  v.  Brazier,  (g)  where  there  was  an  error  in 
the  decree  for  a  sale,  the  purchaser  was  discharged,  tliough  the  parties 
were  proceeding  to  have  tiie  error  corrected.  Indeed  upon  all  the  cases 
in  England,  it  is  quite  clear,  that  if  any  judicial  proceedings  are  to  be 
taken,  the  purchaser  is  not  to  be  bound,  until  they  are  brouglit  to  a  con- 
clusion. If  the  Court,  in  tlie  present  case,  should  hold  the  purchaser 
over,  until  tiiis  suit  be  decided,  it  will  be  ruling,  that  a  purchaser  shall 
be  held,  until  any  suit  is  decided. 

Master  of  the  Rolls. 

I  have  doubts,  upon  the  general  proposition,  that  where  an  objection 
is  made,  and  a  report  of  bad  title  obtained,  the  purcliaser  siioulJ  be  dis- 
charged, though  the  objection  be  afterwards  removed:  but,  in  the  present 
case,  I  think  the  rule  fully  applies ;  the  proceedings  are  executory  an;I 
the  title  defefective.  With  respect  to  this  point,  as  to  the  sale  and  pur- 
chase having  been  made  before  the  supplemental  suit,  it  may  be  niati'ri;.l 
to  be  considered,  in  reference  to  the  question  of  costs.  E  jijity,  having 
been  reserved  by  the  decree,  the  matter  is  still  a  tis  pend'ns — and  this 
takes  the  case  out  of  the  limits  of  the  general  question,  wliich  I  hold  to 
be  doubtful. 

Mr.  Litton,  (K.  C.)  iiad  a  similar  application,  for  ano'.her  purchaser, 
which  the  Court  desired  to  stand  over  until  the  next  day,  to  hear  Mr. 
Litton  ;  and  the  decision,   in  the  present  case,  was  to  govern  both. 

April  I8t/i. 

On  this  day,  Mr.  Lilton,  (K.  C.)  was  heard,  on  behalf  of  another  pur- 
chaser of  part  of  the  lands  sold. — Lechmere  v.  Brazier  ;  Esdaile  \.  S(e~ 
phenson  ;    and  Magennis  v.  Fallon  were  cited. 

Master  of  the  Rolls. 

Sir  Anthony  IJart,  in  3Iagenms  v.  Fallon,  extended  to  tliis  cfmntiy  the 
doctrine  of  Lord  Eldon,  in  the  English  cases  ;  and,  although  it  is  ag.llu^t 
my  own  opinion,  as  a  lawyer,  I  am  bound  by  their  authority.  Eurilier 
directions  having  been  reserved  by  the  decree  in  the  supplemental  si.it, 
and  a  further  hearing  being  necessary,  in  order  to  complete  the  title;  i 
must,  in  the  present  case,  therefore  discharge  the  purchaser.* 

(e)  6  Mad.  366.  (f)   1  Rii-s    &  Mil.  oil. 

(g)  2  Jack,  and  Walk.  289.  (li)  2  .A.olloy  5CJ. 


* 
before 


With  respect  to  ob'ections  to  title  on  behalf  of  a  purchaser  the  Court  of  Chancerv, 
.-^.^.-f  the  ca^e  of  Shapland  v  Smith  1  Bio  C.  C.  74  formed  its  own  opinion  upon  ine 
title;  and  if  the  purchaser  was  dissatisfied,  he  went  to  the  HoubC  of  Loids  bir  A. 
Halt,  in  Magennis  V  Fallon;  Lord  Eldon,  in  Vancouver  v  LJliss.  11  Ves.  'iGo.  15ui  it 
is  now  established,  that  if  any  rational  doubt  exists,  the  pui-ch.iser  will  lie  discliaioe.i 
Stapylton  v  Scott,  16  Ves.  274  — Loid  Biaybroke  v  luskip,  8  Ves  4'i8 — Uoi.ke  v  K  dd, 
5  Ves.  647— Jervoise  v  D.  of  Northumberland.  I  Jac  &  Wal  576- Cooper  v  Dciin,  I 
Ves.  jun.  565 — Sloper  v  Fish.  2  Ves.  &  Bea  147-stealbO  Elliott  v  1  ott,  3  Bli.  old 
scutb,  i-ii — 5 — in  Slower  v  F.sli,  Sir  W.  Giai.t,  M.ll,  said  the  rule  was  ds  old  as  Sir  J. 
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The  order  was,  in  substance,  as  follows  : 

It  appearing  from  the  decree,  bearing  date  the  4th  Febru- 
arj^  1^)33,  that  further  directions  are  thereby  reserved,  and 
that  the  cause  must  be  set  down  for  a  further  hearing,  let 
the  purchaser  be  discharged  and  let  the  Accountant  General 
transfer  to  the  purchaser,  of  the  stock  to  the  credit  of  the 
cause,  Avith  the  appiobation  of  the  Master,  so  much  as  at  the 
price  of  the  day  siiall  amount  to  the  sum  lodged,  on  account 
of  his  purchase,  to  the  credit  of  the  cause ;  and  let  the  Mas- 
ter report  the  interest  of  the  pui'cliase- money,  and  the  funds 
applicable  to  pay  it — the  parties  to  abide  theii-  owa  costs. 


APRIL   23d. 

Whitney  v.  Giles  and  another. 

Defendant  having  notice  of  an  injunction  order,  and  before  there  he  time  to 
serve  it  keeping  out  of  the  way,  to  avoid  the  sci'vice,  loill  be  attached. 
Where  he  has  not  had  notice,  but  plaintiff  being  unabJe  to  serve  him  per ' 
sonalhj,  has  served  the  order  on  his  ivijie,  at  his  dwelling  house,  no  at- 
tachment icill  lie  for  a  breach  of  the  injunction;  there  must  first  be  sub- 
stitution of  service. 

Mr.  Hohart  moved,  in  this  case,  for  an  attachment,  for  violation  of  the 
injunction  order  which  had  been  obtained  in  this  cause,  to  restrain  the 
©utting  down  timber,  and  disposing  of  that  which  was  already  cut.  The 
service  of  the  injunction  had  not  been  effected  upon  the  defendant,  per- 
sonally, but  the  order  had  been  served  upon  the  defendant's  wife,  at  his 
dwelling-house.  In  Vansaiidan  v.  Rose,  (a)  the  party  was  committed 
for  the  breach  of  an  injunction,  although  the  injunction  was  not  served;  so 
also  in  Lewes  v.  Morgan,  (b)  where  there  was  no  service  of  the  injunc- 
tion.— [Master  of  the  Rolls.  Your  proposition  is  that  an  injunction, 
in  the  natuve  of  a  writ  of  estrepement,  need  not  be  served,  which  is  con- 
trary to  the  entire  course  of  practice.] — In  the  present  case  the  defendant 
Las  only  lately  filed  his  answer,  and  he,  by  that,  admits  that  the  injunction 
has  come  to  his  hands,  and  dej[iies  that  since  the  issuing  of  the  injunction 

Ca)    2  Jac.  ik  Walk.  264.  (bj  5  Price,  520. 


Jekyl's  time.  A  rule  the  mischevous  consequences  of  which  however  Lord  Eldon  ob- 
serves upon  strongly,  in  Vancouver  v  Bliss,  1 1  Ves  465.  As  to  when  a  reference  upon 
the  title  will  he  directed  or  not,  see  Brooke  v  Clarke,  1  Swanst.  551  —  Umcrod  v  Hard- 
man,  5  Ves  733-4 — Jenkins  v  Miles,  sVes,  G6"t — llo^e  v  Calland,  5  Ves.  188  — Eld- 
ridge  v  I'orter,  14  Ves  139,  wheie  the  INIaster  reports,  that  a  good  title  can  be  made, 
either  Uien  or  at  no  great  length  of  time,  a  pertbrtnance  may  be  decreed,  though  no  such 
title  exists  at  the  date  of  the  reference  or  of  the  report.  Lord  Braybroke  v  Inskip,  8 
Ves,  435-  Birch  v  Hayncs,  2  Weri,  445  -  Wynii  v  Morgan.  7  Ves  205.— Coffin  v  Coo- 
per, 14  Ves  205.  But  Lord  Eldon  laid  it  do^n,  that  that  the  rule  w.is  not  to  be  ex- 
tended, Lechmere  T  Brazier,  2  Jac  &  Walk.  289.  Sir  Anthony  Hart  howeve/  makes 
a  distinction,  where  the  objection  to  the  title  is  want  of  additional  evidence  merely;  the 
question  always  being,  whether  it  is  the  same  title  as  existed  at  first,  that  is  followed  up  ; 
or  whether  the  vendor  has  been  put  to  cast  about  for  a  new  title,  Magennis  v  Falloti, 
2  Molloy,  508.  As  to  the  practice  of  directing  a  reference  to  the  Master,  wliere  infants 
have,  been  added  as  parties  to  a  cause,  after  a  repoit  has  been  made,  see  Brooktield  ▼ 
Bradley,  Jaccb.  Il«»p.   632. 
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the  defendants  have  disposed  of  any  timber,  but  does  not  deny  that  they 
have  cut  down  any. 

The  Master  op  the  Rolt.s. 

I  cannot  follow  tlie  authority  of  the  case  in  5t7t  Price,  (c)  In  my  opi- 
nion, whenever  a  party  has  had  notice  of  an  injunction  order  havinc^"  been 
obtained,  and  before  tlieve  be  sufficient  time  or  opportunity  to  serve  it,  the 
party  keeps  out  of  tlie  way  to  avoid  the  service,  then  indeed,  on  account 
of  this  fraud  upon  the  Court,  lie  will  be  attached,  and  to  this  extent,  and 
no  further,  do  the  cases  before  Lord  Eldon  decide:  I  shall  not  go  beyond 
that.  NoAV  the  present  case  is  not  so  circumstanced  as  to  come  within  that 
rule,  and  the  plaintiff  has  been  guilty  of  great  laches,  having  lain  over  for 
five  months,  when  he  ought  to  have  applied,  immediately,  for  substitution 
of  service.  The  only  order  I  can  now  give  you  is  that  oi  substitution  of 
gervice. 

Substitution  of  service  on  defendant's  Six-  Clerk. 

See  also  Scott  v.  Beecher,  4  Price,  o^Q. 


APRIL    19th. 

Shaw  v.  Jacksox. 

Where  plaintiff,  against  wTiom  a  ride  has  been  ohfained  to  give  security  for 
costs,  has  become  a  resident,  within  the  jurisdiction,  and  sivears  that  he 
will  so  continue,  until  the  termination  of  the  suit,  the  rule  will  be  dis- 
charged, but  the  plaintiff  must  pog  the  costs.* 

Mr.'  W.  Broohe  moved,  that  the  order  of  the  5th  February  last,  that 
the  plaintiff  should  be  restrained  from  proceeding,  until  she  gave  secu- 
rity for  costs,  might  be  varied  or  discharged.  The  motion  was  grounded 
upon  an  affidavit,  stating,  tiiat  the  plaintiff  was  now  resident,  and  that 
she  would  continue  to  reside,  until  the  termination  of  t'le  suit. 

Mr.  Keatinge  opposed  the  motion,  and  contended,  that,  accordIn»>-  to 
the  usual  course  of  practice,  the  plaintiff,  as  appeared  from  her  own  affi- 
davit, was  not  such  a  resident  as  should  be  discharged  from  the  rule,  in 
the  present  instance.  White  v.  Greathead  (a).  Slie  had  no  reoular  do- 
micile, but  a  mere  temporary  residence,  and  might  leave  the  counti-y,  in 
the  event  of  costs  being  decreed  against  her. 

(a;  15  Ves.  2. 

•  Tn  what  cases  a  dafendant  may  require  (hat  a  plainliff  shonid  give  «ecnri<y  for 
costs,  and  at  what  time  such  application  should  be  made,  see  Mr.  Hovetiden's  Note  to 
Green  v.  Charnock,  1  Ves.  .jun.  396  ;  J  Hov.  Sup.  1^2  ;  and  see  also  Stanley  r,  Hume 
J  Hog.  12;  Thornton  v.  Wilson,  ibid.  20  ;  St.  John  v.  Earl  Uesborough,  ibid,  41* 
Powell  V.  Bernard,  ibid.  144  ;  Dunn  v.  M'Evoy,  ibid.  355  ;  Groves  v.  Blake,  ibid.*3,,9  * 

Lord  Liican  v.  LaTouche,  ibid.  448  ;  ana  Wright  v.  Lord  Cremorne,  2  Ho".  18. la 

Ireland  the  amount  of  the  security  for  costs,  which  the  plaintiff  will  be  required  to 
give,  is  not  limited  to  any  particular  sum,  and  therefore  on  such  applicalionx  to  give 
secarity,  it  is  referred  to  the  Master  to  measure  the  amount,  and  approve  of  the  secu- 
Tity.  Wright  v.  Lord  Cremorne,  2  Hog.  18—19.  But  in  England  the  amount  was  al- 
ways a  regular  fixed  sum,  and  it  is  now  regulated  by  the  40th  rule  of  the  General  Or- 
ders of  the  Court  of  Chancery,  England.  By  that  rule  it  is  ordered  that  the  penal 
•Dm  iu  the  bond  to  be  given  as  a  security  to  answer  costs,  by  any  plaiutiif  who  is  oat 
of  Ibe  iarUdietioa  of  ibe  Court,  thall  be  iacreased  from  j£40.  to  £iGO. 
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The  Master  of  the  Rolls  ordered,  that  it  be  refered  to  the  Master, 
to  tax  the  costs  of  the  order  of  the  5th  of  February,  and  of  this  motion  ; 
and  that,  upon  payment  thereof,  by  the  plaintiff,  the  order  of  the  5th  of 
February  should  be  discharged :  and,  in  default  of  payment,  the  present 
order  to  stand  discharged,  without  motion  or  further  order. 


APRIL  29th. 

In  the  Matter  of  Hacketts,  Minors. 

Where  a  contempt  has  been  committed  hy  marrying  a  ward  of  the  Court,  a 
person,  lohose  object  appears  to  have  heeii  the  word's  fortune,  will  not  be 
allowed  to  tonch  any  jjart  of  it ;  the  whole  will  be  put  in  settlement ; 
and  for  this  purpose  even  thepotver  of  disposal  which  the  ward  would 
have  otherwise  had,  toil  I  be  curtailed ;  though  a  power  to  make  some  tes- 
tamentary disposition  of  a  part  vpoji  the  husband,  will,  perhaps,  be 
given  to  the  wife. 

The  reputed  father  of  the  minor,  had,  by  his  will,  bequeathed  a  sum  of 
£10,000,  t!ie  interest  on  which,  if  she  married  with  consent,  was  to  goto 
the  minor,  during  her  life,  and  after  her  deatli  to  her  i^is-ue  ;  and  if  she  liad 
no  issue,  then  there  was  a  power  of  appointment  given  to  the  minor  as  to 
the  £10,0.)0,  but  there  was  no  further  limitation  over  to  surviving  chil- 
dren in  case  she  had  issue,  and  that  any  of  them  died  intestate  and  un- 
married. The  minor  had  been  m;ide  a  ward  of  Court,  and  vi'as  at  a  school 
in  Dublin,  being  only  fifteen  years  old,  wlien  Mr.  Pounden  ran  away  with 
her,  he  having,  by  means  of  a  sum  of  money,  and  upon  a  promise  of  more, 
given  to  a  person  of  the  name  of  Lily,  a  money  broker,  obtained  an  in- 
troduction to  the  young  lady  :  for  tliis  contempt  he  was  con)mitted  to  pri- 
son. LTp(»n  a  petition  for  his  discharge,  the  Master  o!^'  the  Rolls  referred 
it  to  the  Master,  to  approve  of  a  proper  settlement,  and  that  upon  the 
execution  of  that  settlement  Pounden  should  be  discharged.  By  the  set- 
tlement, approved  of  by  the  Master,  the  interest  on  the  £10,000.  was 
given  to  the  separate  use  of  Mrs.  Pounden,  for  life,  and,  after  her  death, 
the  principal  to  the  issue  of  the  marriage  ;  and  in  case  there  was  no  issue, 
then  over  to  the  sisters  of  the  minor. 

Mr.  Richards,  (K.  C.)  with  whom  was  Mr.  Ball,  (K,  C.)  on  behalf  of 
Mr,  Pounden,  desired  that  Mr.  Pounden  might  be  discharged,  upon  exe- 
eutino"  a  settlement,  giving  the  interest,  during  her  life,  t()  xVlrs.  Pounden, 
and,  after  her  death,  the  principal  to  the  issue  of  marriage  ;  and  in  case 
there  was  no  issue,  a  power  of  appointment  to  Mrs.  Pounden,  as  she  should 
think  proper. 

Mr.  Richards,  (K.  C.)  and  Mr.  Ball,  (K.  C.)  for  the  motion. 

The  Court  will  not  interfere  with  tlie  rights  of  the  minor,  under  her  fa- 
ther's will  :  bv  that  s!\h  I  as  a  power  of  appointment  in  case  she  have  no 
issue,  and  notwithstand  n^-  the  contempt  comn^itted  by  the  husband  in 
marrying  the  ward  of  tlu  Court,  it  will  not  control  that  right  which  the 
wife  would  otherwise  ha -e  had. —  [Master  of  the  Rolls.  My  opinion 
is,  that  in  castvs  of  this  k  iid,  such  arrangement  of  the  property  should  be 
made  as  would  exclude  the  husband,  in  order  that  persons  may  be  pre 
vented  from  speculating  upon  their  inveigling  of  wards  of  the  Court,  by 
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the  removal  of  the  ward's  property :  when  they  find  that  the  ward's  pro- 
perty is  put  out  of  their  power,  adventurers  will  be  more  cautious  as  to 
incurring  a  contempt  of  Court.      On  general  principles  the  Court  will  not, 
in  these  cases,  allow  the  husband  of  an  infant  ward  to  have  any  benefit, 
and  iu  some  of  the  cases,  even  the  power  which  tlie  wife  wonld  have  other- 
wise had,  has  been  taken  away.     In  the  present  case,  the  wife  has  not,  ac- 
cording to  the  Master's  report,  any  power  or  estate  under  the  will,  unless 
in  the  event  of  her  dying  without  children.     If  I  get  an  opinion  that  she 
has  control  over  this  £10,000,  by  the  will,  then  I  will  allow  her  a  power 
to  will  it  to  whom  she  likes,  excepting  the  husband.     I  shall  confine  tny 
proviso  in  the  event  of  her  surviving  her  husband,  and  if  any  gentleman 
at  the  bar  give  his  opinion  that  she  has  any  right  of  disposal  under  this 
will  I  shall  take  it  away.] — In  Bathurst  v  .Murray,  (a)  where  the  only 
property  to  be  settled  was  that  of  the  wife,  and  in  which,  after  limitations 
to  the  children  of  the  marriage,  provision  was  made  for  the  issue  of  a  se- 
cond marriage,  in  the  event  of  such  taking  place,  independent  of  the  con- 
trol of  the  wife,     1  he  Lord  Chancellor  said,  "  That  is  going  too  fur,  this 
"  is  a  very  comjtlicated  provision,  and  it  may  endanger  the  interests  of 
"  the  cliildren  by  the  present  marriage :   I  also  have  a  strong  inclination 
"  to  give  the  husband  something  out  of  the  income  :  there  cannot  be  much 
*'  expectation  of  happiness  where  the  husband  has  nothing,  and  the  wile 
**  has  the  whole  control  over  the  property."      It  is  to  punish  the  husband, 
and  not  the  wife,  tiiat  the  property  is  tied  up  in  all  these  cases,  and  the 
Court  has  never  taken  away  tlie  wife's  power  of  appointment.     In  ^lillelt 
V.  lioivse,  (b)  although  that  was  a  gross  case,  the  wife  was  not  deprived 
of  her  control  over  her  property,  in  the  event  of  her  not  having  children 
but  wa^  allowed,  in  such  event,   to  dispose  of  it  to  the   husband  if  she 
thought  fit.     The  Chancellor  there  says,  "  In   a  case  flagrant  as  this  i-i, 
(the  husband  had  been  there  guilty  of  perjury,  in  swearing  the  usual  oath, 
in  order  to  obtain  a  license)  "  the  only  settlement  I  ever  will  approve  of 
'*  is  this:  instead  of  trnstee.*,  the  fund  shall  stand  in  the  name  of  theAc- 
*'  conntant  General,   and  a  trust  shall  be  declared  to  the  separate  use  of 
"  this  infant,  for  life,"  to  be  paid  to  her  from  time  to  time;  ar.d  then,  af- 
ter giving  the  capital  to  the  children,  after  her  death,  he  goes  on  to  say, 
that  "  if  she  dies  without  any   children,  during  the   life   of  Thompson, 
"  (the  husband)  then,  according  to  her  appointment,  by  will,"  and  so  on  ; 
and  then  he  says,  "  In  case  he  redeems  himself,  by  good  behaviour,  du- 
"  ring  her  life,  she  may  give  it  to  him  by  will."     Now  there  never  was  a 
more  flagrant  case  than  that :  the  husband  had  carried  off  the  ward,  by 
means  of  a  false  oath,  of  which  he  was  convicted,  and  stood  in  the  pillory, 
and  yet  the  Court  did  not  deprive  her  of  her  power  over  her  property. 
Now  in  the  present  case,  as  in  every  other  like  case,  the  sound  and  true 
sense  and  reason  of  the  tiling  to  be  accomplished  is  the  happiness  of  the, 
young  lady:  she  has  been,   it  is  true,   imprudent — yet  why  punish  her  ? 
It  is  wise  and  politic  to  allow  her  full  power  to  provide  for  the  husband 
in  the  event  of  their  not  having  issue,  and  the  Court  should  not  refuse  to 
allow  her  tliis  power.      In  Pearce  v.  Crutch  field,  (c)  although  a  gross  case. 
Lord  Eldon  approved  of  a  settlement  which  gave  the  wife  this  power. 

!Mr-  Collins  and  Mr.  Goold,  contra, 

Contended,  that  this  being  a  most  flagrant  case   of  contempt,  the  hus- 
band should  not  be  allowed  any  benefit  whatsoever. 

{a)   S  \\%.  74.  (b)   7  Vei  41 1. 

(c)    IS  Ves.  4S. 

u 
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The  Masteu  of  the  Rolls  said  lie  would  look  into  the  authoritiei* 
and  give  his  decision. 
23d  April. 

The  AIasteu  of  the  Rolls,  on  this  day,  directed, 

I'liJit  the  settlement  slionld  give  the  interest  of  the  ininor'a 
fortune  to  the  minor's  sopaiate  use,  for  life,  and,  after  her 
death,  the  princifjle  to  the  issue  :  that  in  case  she  died  without 
issue,  she  should  have  a  power  to  will  £2000.,  as  she  should 
think  proper;  tlie  remainder,  over,  to  her  sisters:  that  Mr. 
Ponnden  sliould  covenant,  in  case  of  there  being  issue,  and 
tliat  any  of  them  should  die  intestate  and  unmarried,  that  he 
wonld  hold  any  property  he  might  acquire,  as  personal  repre- 
sentative of  his  children  so  dying,  in  trust  for  tlie  uses  of  the 
settlement,  and  for  the  benefit  of  the  surviving  children. 


EQUITY  EXCHEQUER. 

april  isxh. 

Blackwood  v.  Greoo. 

JBlli  to  set  aside  a  frauditleiit  deed  of  lands,  of  which  defendant  is  in  pas 
session,  and  for  an  account  of  the  roits  and  profits  received  hij  him,  an 
ejectment  having  been  directed  to  he  brovght  by  the  plaintiff,  and  verdict 
in  his  favour — the  defendant  dies,  and  the  Equity  cause  is  revived  against 
his  personal  representative.  The  Court  decreed  an  account  of  the  mesne 
rents  and  profits  received  by  the  defendant  in  his  life-time. 

The  original  hill  in  this  cause  Avas  filed  the  1st  March,  1826,  and  stated 
that  John  Blackwood  was  seized  in  fee  of  the  one- third  part  of  the  town- 
land  of  Ballynienock,  in  the  county  of  Down,  and  being  so  seized,  on  the 
2J  October,  in  the  year  1819,  made  and  published  his  last  will  and  testa- 
ment, in  writing,  duly  executed  and  attested,  to  pass  real  estates,  and  there- 
by gave  and  devised  the  lands  to  William  O'Reilly  and  Fleming  Pinkston 
O'Reilly,   and  the  survivor  of  then),   upon  trust,   for  the  plaintiff,  John 
O'Reilly  Blackwood,  for  life,  wit  it  remainder  to  the  first  and  other  sons  of 
the  phiintiff,  in  tail,  and  remainder  to  the  defendant,  Fleming  Pinkston 
O'Reilly,   the  youger,  in  fee.     That  in  the  year   1824,   testator  being  in 
the  93d  year  of  his  age,  and  having  become  blind  and  deaf,  a  conspiracy 
was  entered  into  between  one  Pinkston  Blackwood  and   Hugh  O'Reilly, 
to  carry  off  the  testator  from  his  own  house,  to  the  residence  of  Pinkston 
Xilackwood,  with  the  dt^sign  to  possess  themselves  of  testator's  property. 
On  the  12th  May,  1821,  they  accordingly  jiaving  seized  all  his  deeds  and 
papers,  and  a  counterpart  of  said  will,  removed  the  testator  to  the  house 
of  Pinkston  Blackwood,  where  he  continued  until  liis  death,  in  October, 
3  825.     That  Cunningham  Gregg,  wliile  the  testator  was  in  the  custody  of 
I*.  Blackwood,  suggested  that  they  should  procure  the  testator  so  execute 
smother  wiil,   and  thiit  the  lands  slniuld   be  sold.     That  a  document  was 
accordingly  prepared   by  the  said  Gi'egg,  P.  Blackwood,  and  an  attorney 
of  the  name  of  Lowry,  bearing  date  31st  July,  1824,  purporting  to  be  the 
last  will  and  testament  of  the  testator,  and  to  be  duly  executed,  and  de- 
vising the  lands  to  P.  Blackwood,  in  fee.  P.  Blackwood  and  Lowry,  after 
liiaking-  this  alleged  will,  sold  a  great  pait  of  testator's  property,  and  en- 
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tered  into  a  negociation  for  the  sale  of  Ballymenock  to  Gregg".     That,  hy 
an  alleged  deed,  of  23d  October,    1824,  executed  by  tlie   said   testator, 
and  purporting  to  be  a  conveyance,  by  tlie  said  testator,  of  t'le  said  lands, 
in  consideration  of  £8250,     Gregg  entered  into  possession  and  receipt  of 
the  rents  and  profits  of  Dallymenock,  and  also  o1)tained  all  tlie  deeds  and 
papers,  which  had  been  carried  away  by  P.  Blackwood.     Testator  never 
received  any  part  of  tlie  alleged  puicliase-money,  and  he  died  19th  Octo- 
ber, 1825.     The  bill  charged  fraud  and  collusion  between  Gregg  and  the 
other  defendants,  and  prayed  that  the  will  of  2d  October,  1819,  and  all 
deeds,  &c.  might  be  brought  in,  and  that  the  said  v.ill  might  be  declare! 
well  proved  and  be  established,  and  the  plaintiff's  rights  thereunder  de- 
creed, and  that  an  injunction  might  issue  to  put  him  in  possession  of  the 
lands  devised,  and  that  the  pretended  will  of  Slst  July,  1824,  and  the  al- 
leged deed  of  conveyance  of  the  23d  October,   1821,  might  be  declared 
to  have  been  obtained  by  fraud,  and  that  same  might  be  brought  in  to  be 
cancelled,  and  that  one  or  more  issues  might  be  directed,  and  temporary 
bars  waived,  and  the  validity  of  the  wills  and  deeds  tried,  and  that  a  re- 
ceiver should  be  appointed,  and  that  (<regg  should  account  for  the  rents 
and  profits  received  by  him.     The  cause  was  heard  on   13lh  November, 
1828,  and  an  issue  M'as  directed  to  try  whether  t!;e  p;iper  writing,  bearing; 
date  Slst  Jul)^,  1824,  or  either  and  which  of  them,  or  any  and  what  other 
paper  writing,  was  the  last  will  and  testament  of  the  said  J.  Blackwood, 
deceased — the  plaintiff  and  F.  P.  O'Reilly,  to  be  plaintiffs;  and  P.  Blacr- 
wood  and  the  heir-at  law,  to  be  defendants — and   that  the  deed  of  23d 
October,  1824,  should  not  be  relied  upon  as  a  revocation  of  either  of  the 
alleged  wills,  and  all  fuither  directions  were  reserved.     The  jury  found, 
upon  this  issue,  that  the  will  of  2d  October,  1819,  was  the  last  will  and 
testament  of  the  testator,  which  verdict  was  afterwards  confirmed  by  the 
order  of  the  Court.     The  cause  was  heard  in  Hilary  term,  1830,  when  it 
was  insisted,  upon  behalf  of  the  defendant,  Gregg,  that  thosigh  the  deed 
of  23d  October,  1824,  should  be  stt  aside  for  fraud,  yet,  being,  in  law,  the 
deed  of  tlte  testator,   it  operated   as  a  revocation  of  tlie  will  of  2d  Octo- 
ber, 1819. — For  the  plaintiff,   it  was  contended  that  t!;e  deed  was  abso- 
lutely void,  both  at  law  and  in  equity,  but  that  the  plaintiff  conld  not  pro- 
ceed at  law,    by  reason  of  temporary  bars,   an*!  tiie  deeds,  &c.,  being  in 
possession  of  the  defendant,  (Jregg :  whereupon  the  Court  ordered  that 
the  bill  should  be  retained  for  a  year,  and  liberty  was  given  to  the*  plain- 
tiff to  bring  an  ep^.tment,  to  which  the  defendant,  Gregg,  and  t^'Stator'a 
lieirat-lavv,  miglit  take  defence,  so  that  the  ojtrotment  n^iglu  bs  triod  at  tlie 
next  assizes,  and  that  on  such  trial  all  temporary  bars  should  be  waived, 
and  t!ie  common  title  and  the   due  execution  of  the  will  of  2d  October, 
1819,  admitted;  and  that  until  such  trial  had,  all  equity  and  fiuiher  direc- 
tions slionld  be  reserved.      Upon  the  trial  of  that  ejectment  there    was  a 
verdict  in  favor  of  the  plaiiitiif,  and  shortly  after,  on  8th   A[>ril,    lt;e  de-« 
fenJant,  Gregg,  died,  having  previously  made  his  last  wiifaud  testament, 
and  appointed  executors,  and  thereby  devised  the  real   estate  to  ld>  son, 
Thomas,  for  life,  with  remainder  to  his  issue  in  tail.    The  executors  haring^ 
renounced,   a   prerogative   administration    was   granted  to  the  defendiuU, 
Thomas  Gregg,  and  an  the  9th  November,  1830,  t!ie  plaintiff  filed  his  bill 
of  supplement  and  revivor  agaisist  the  said  defendant,  and  others.     The 
defendant,   T.  Gregg,   answered,   and  admitted  assets  as  adsninistrator  of 
the  said  C.  Gregg,    and  claimed   to  be  entitled  to  tlie  lands  of  ISallyrne- 
nock,  as  devisee  under  C.  Gregg's  v,ill.     Judgment  having  bi'efi  entered 
up  in  the  ejectment  cause,  and  the  ».ruise  having  been  heard  upon  the  sup- 
plemental bill  and  answers,  ani  al  o  fc;rther  hoard,  the  CouRf,  by  ils  vie- 
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cree  of  6th  February,  1832,  declared  that  the  will  of  the  testator,  bear- 
ing date  the  2d  Octobar,  1819,  was  well  proved,  and  that  same  was  the 
last  will  and  testament  of  the  testator,  and  deci-eed  that  the  deed  of  23d 
October,  1824,  should  be  cancelled,  and  that  defendant,  T.  Gregg,  should 
deliver  up  all  deeds,  and  that  the  plaintiff  should  be  at  liberty  to  proceed 
on  the  judgment  at  law  on  the  tjectment,  as  he  might  be  advised.  The 
plaintiff  petitioned  to  rehear  the  cause,  on  the  ground  that  the  decree  was 
erroneous,  in  that  it  did  not  direct  an  account  of  the  rents  and  profits  of 
the  said  third  part  of  the  lands  of  Ballyraenock,  received  by  C.  Gregg, 
from  the  death  of  the  testator,  J.  Blackwood,  down  to  the  time  of  tlie 
deaUi  of  C.  Gregg,  and  that  the  same  should  be  paid  to  the  plaintiff  by 
the  defendant,  T.  Gregg,  as  personal  representative  of  C.  Gregg;  and 
also  in  that  the  said  decree  did  not  direct  that  the  plaintiff  should  be  enti- 
tled to  have  the  costs  incurred  by  him  in  the  cause  paid  by  the  defendant, 
Thomas  Gregg,  so  much  of  the  costs  as  were  incurred  previous  to  the 
deatii  of  C.  Gregg,  to  be  paid  by  the  defendant,  as  personal  representative 
of  C  Gregg,  and  so  much  as  was  incurred  after  the  death  of  C.  Gregg,  to 
be  paid  by  the  defendant  in  his  own  right. 

Tlie  cause  accordingly  came  on  to  be  heard  this  day- 
Mr.  vSerjeant  Pemiefather,  Mr.  Cruise,  (K.  C)  and  Mr.  Tomb,  for  th« 

pliintiff. 

The  case  had  been  argued  on  a  former  day,  by  Serjeant  Pennefather,  on 

be]ialf  of  the  plaintiff,    who   cited  Dormer   v.   Fortescue,   3  Atkyns,    130; 

Pultaey  v.  Warren,  and  Garth  v.  Cotton,  S^c,   but  the  reporter  was  not 

present. 

It  was  this  day  argued  by  ^Av.  Cruise,  K.  C. 

Wherever  there  is  fraud  the  Court  will  get  over  the  maxim  actio  per- 
soaaHs  rnoritar  cum  persona.      Garth  x.  Cotton,   (a)   which  is  reported  ia 
\st  Vesey^  and  more  fully  in  \st  Dickens.    The  words  of  Lord  Hard wicke, 
in  that  case,  are,   "  There  have  been  several  determinations  in  this  Court, 
"   where'jy  t'le  force  of  the  rule  actio  personalis  nioritur  cum  persona,  the 
"  remedy  at  law  hath  been  extiiiguishod,  yet  equity  hath  given  the  like 
"  satisiaction."    He  then  cites  several  authorities,  and  says,  "  but  I  go  fur- 
"  ther,  and  hold,  that  in  all  cases  of  fraud  the  remedy  doth  not  die  with 
"  the  person,  but  the  same  relief  shall  be  had  against  an  executor  as  ought 
'*  to  have  been  against  the  testator   himself."     Now  this  case  of  Garth 
V.  Cotton  applies  directly  to  the  present  case,  and  ought  to  decide  it;  and 
these  are  not  the  mere  dicta  of  Lord  Hardwicke,  but  the  settled  doctrine, 
although  the  state  of  facts  in   Garth  v.  Cotton  did  not  require  the  propo- 
sition to  !)e  laid  down.      In  like  mauiier  the  principle  is  laid  down  in  the 
text  books.      In  MaddocKs  Equity  (h)  it  is  said,  "  in  all  cases  ot  fiaisd 
'•  the  remedy  does  not  die  with  the  person,   but  the  same  relief  may  bn 
"  obtained  against  the  representative  of  the  pei'son  committing  the  fraud." 
There  have  been  two  editions  of  tiiis  work,  and  no  cliange  whatever  made 
in  this  position:  it  is  the  fraud  which  gives  tlie  Court  jurisdiction.    There 
is    another    case  in    \th    Vesey — Lord    Hardwicke    v.     Vernon,  (c)  :  it 
was  there  contended  that  it  was   a  new  equity  to  ask  for  damages  for  a 

(a)  1  Vr.s.  fpn.  .';«,•),  !?.  C.  1  Dick.  183;  aud  3  A!k>in,  7JT, 

(U)   \   Vlacid.  2.}f;.  2(1  Eilii. 

(c^  4  Ves.  \U—\^,  aud  see  Disbnp  of  Winchester  v    Knishf,  1  P.  Wan.  ICT. 
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tortf  which  dies  with  the  person,  but  the  Chancellor  obicrved  that  it  was 
H  fraud,  and  that  though  an  aclion,  sounding  in  damages,  dies  with  th« 
person,  yet  the  ground  of  jurisdiction  in  equity  is,  that  it  is  a  debt.  No\r 
can  there  be  a  stronger  case  of  fraud  than  the  present  ?  Tlie  testator,  tl  o 
plaintiiF's  uncle,  made  a  will  in  his  favor,  and  by  fraud  and  conspiracy  tho 
defendant's  testator  obtains  possession  of  the  property,  and  prevents  tho 
benefit  intended  for  the  plaintiff.  In  Lansdowne  v.  Lansdotvne,  (d)  in 
\st  Maddock's  Reports,  the  Vice  Chancellor  says,  "  so  far  as  the  tort  it- 
"  self  goes,  an  executor  shall  not  be  liable,  and  therefc»re  it  is  that  all  pub- 
"  lie  and  all  private  crimes  die  with  the  offender,  and  the  executor  is  not 
"  chargeable;  bat  so  far  as  the  act  of  the  olfender  is  benencial,  his  assets 
*'  ought  to  be  answerable,  and  his  executor  therefore  shall  be  charged." 
Now  the  present  case  is  not  one  of  a  mere  naked  injury,  but  of  fraud,  aii<l 
the  rents  and  profits  of  the  estate  having  been  taken  by  the  defendant's 
testator,  by  means  of  that  fraud.  The  plaintiif,  here,  therefore  re- 
lies upon  the  ground  of  fraud,  and  the  equitable  princi[>le,  that  wherever 
a  benefit  has  been  obtained  by  a  deceased  party,  by  fraud  and  circumven- 
tion, the  Court  will  interfere  against  the  rule,     Lansdoivne  v.  Lunsdowne^ 

(e)  where  it  was  held  that  an  account  for  equitable  waste  lay  against  the 
representatives  of  a  deceased  tenant  for  life.  Fraud  or  conceainient  euM- 
bles  a  person  having  legal  title  to  go  into  a  Court  of  Equity  to  recover 
possession,  and  have  an  account  of  mesne  profits,     Pultney  v.   IVarren, 

( f )  Duke  of  Solton  v.  Deane.  (g )  But  it  is  not  necessary  to  put  t'le 
case  on  this  ground  :  v.'e  are  entitled  to  mesne  rates  on  every  principle  of 
justice,  and  were  entitled  to  file  our  bill  for  relief  origin. d!y.  Now  with 
respect  to  the  question  of  costs,  the  plaintiff  is  clearly  entitled  to  have  a 
decree  for  them  against  the  defendant,  Gregg.  In  Hare  v.  Rose,  (h) 
creditors,  parties  to  the  suit,  were  held  entitled  to  their  costs,  even  befortj 
creditors  should  be  paid  their  debts ;  and  with  respect  to  the  case  of  a 
personal  representative,  in  the  case  of  Sexton  v.  Staunton,  before  tb.e  pre- 
sent Lord  Chancellor,  a  decree  was  given  against  an  executor  for  costs  in- 
curred while  his  testator  was  a  party  in  the  suit.  That  case  was  a  bill  for 
a  renewal,  charging  fraud,  and  the  defendant,  Staunton,  appeared,  and  died 
be.'ore  answer:  the  suit  was  revived,  and  the  decree  was,  let  the  executor 
pay  the  costs  of  suit  up  to  the  time  of  the  death  of  Staunton,  his  te^tator. 
VVe  here  seek  to  get  the  costs  incurred  up  to  the  time  of  tlie  de;iiii  of  C- 
Gregg,  which  should  be  paid  out  of  his  assets  ;  and  as  to  tiie  costs  incurreil 
since  his  death,  the  present  defendant  should  pay  them. 

Mr.  Lefroi/,  (K.  C)  and  iMr.  Gilmore,  (K.  C.)  for  the  dtftudaiit,  Tlio- 
mas  Gregg. 

The  general  rule  is,  that  a  Court  of  Equity  will  not  give  an  account  ox 
mesne  rates  against  the  personal  representative;  and  there  is  !iut  one  ex- 
ception, within  which  the  present  case  does  not  ctniis — Adams  on  Hject- 
meat,  'Hd  Ed.  383 — Pidtney  v.  Warren  (i)  is  the  only  case;  it  lays  down 
the  rule,  and  states  the  exception.  Dormer  v  Furtescue  {k)  has  beea 
cited  and  relied  upon,  but  that  was  not  a  case  against  the  executor,  but 
against  the  party:  the  Court  there  had  jurisdiction,  for  there  was  an 
equitable  title,  there  being  a  term  outstanding.  In  Gitrth  v.  Cotton  an 
action  for  money   had  and  received  might  have  been  maialained  ;    and 

(d)   I  Mad.  139.  (e)   1  Mad.  Il($. 

(0  «  Ves.   n.  (gi   Pr.  Chan.  ol(i. 

(b)  2  Ve<.  bb%.  (ij  o  Ves.  Vi. 
(k)  3  Atkyn.  130. 
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therefore  tlie  consideration  of  the  maxim  was  out  of  the  case ;  and  Lord 
Hardvvicke's  positions  are  extra-judicial,  and  the  decision  dops  not  bear 
out  the  principle  :  Lord  Eldon,  in  Pultney  v.  Warren,  reviews  all  the 
cases,  and  distinguishes  them,  and  that  solitary  case  is  the  only  one  on 
the  subject.  [Cmief  IJaron.  1  he  case  of  Dower  bears  very  strongly 
upon  the  present  case.]  Baron  Pennefatheu.  Curtis  v,  Curtis  (/)  is 
a  case  dower,  but  virtually  a  case  of  mesne  rates  ;  it  seems  in  a  great  many 
points  quatuor  pedibus  with  the  present.]  Dower  is  a,  case  excepted. 
[Chief  Bauon.  The  reason  of  a  Court  of  Equity  entertaining  the  claim 
of  dower,  and  giving  mesne  rates,  arises  from  the  Court  having  origin- 
ally possed  itself  of  the  suit  in  favour  of  the  M'idow.]  It  is,  however, 
an  anomalous  case.  [Baron  Pennefather.  That  case  of  dower,  Cur- 
tis  v.  Curtis  cannot  be  distinguished  from  the  present  case ;  Pultney  v. 
Warren  is,  it  is  true,  the  only  case  of  mesne  rates,  eo  nomitie — but  then, 
the  cases  waste  and  dower  are  very  analogous.  Taking  the  present  case, 
as  put  by  Mr-  Cruise,  that  the  bill  here  was  rightfully  filed,  does  it  not  fall 
within  the  principle  of  Curtis  v.  Curtis?  [Chief  Baron.  In  Curtis  v. 
Curtis,  the  cause  was  rightfully  instituted  in  Equity;  and,  upon  the 
death  of  the  party,  proceeded  upon  revivor.]  ^Vith  respect  to  Curtis  \. 
Cut  tis,  I  would  observe,  that  the  case  the  heir  and  dowress  is  not  a  case 
of  adverse  possession;  they  are  more  in  the  nature  of  tenants  in  com- 
mon ;  which  distinguishes  it  from  the  present,  where  the  plaintiff  has  re- 
covered from  the  defendant,  treating  the  defendant  as  a  trespasser. — 
With  respect  to  the  question,  whether  the  bill  was  rightfully  filed,  it  is  to 
be  consideired,  whether  a  proper  case  was  made.  Plaintiff  sought  relief — 
to  be  put  into  possession,  and  quieted  by  injunction — an  issue  was  direct- 
ed, as  to  the  validity  of  the  will — and  upon  a  verdict  in  its  favour,  there 
is  a  further  hearing,  and  an  order  of  the  Court,  that  he  might  bring  an 
ejectment,  and  the  bill  is  retained — the  meaning  of  that  is,  that  if  he  did 
not  succeed  at  Law,  he  might  come  back  to  the  Court  for  relief;  but  that 
order  does  not  give  him  any  Equity,  for  the  Court  might  afterwards 
dismiss  the  bill,  the  relief  being  at  law,  though  it  would  not  do  that  in 
the  first  instance;  and  there  are  several  cases  to  this  effect,  Barber  v. 
Geast,  (m)  Harmood  v.  Oglander,  (n)  and  Ctirtis  v.  Curtis,  in  2  Broivn, 
628,  629,  is  upon  the  very  point.  The  plaintiff  has  here  filed  his  bill  in 
equity,  and  Isad  atrial  at  law;  as  he  has  succeeded  at  law  the  bill  should 
be  dismissed,  Barneumll  v.  J3arvewa.ll,  {o)  where  Loj"d  Clare  held  that 
or)e,  having  a  mere  legal  title,  cannot  come  into  equity  for  the  recovery  of 
it.  Lord  Clare  indeed  says,  "  that  if  a  man  is  obliged  to  come  into  equi- 
*'  ty  for  aid,  to  enable  him  to  prosecute  hi«  title  at  law,  after  possession 
"  rec(»verpd  at  law,  tliere  may  be  cases  in  which  he  may  come  back  for  aa 
"  account  of  rents  and  profits;"  not  that,  in  every  case,  an  account  must 
go.  Tlnre  are  bills  wliicli  are  ancillary  to  relief  at  law,  and  these  are  not 
vexati(Mis;  birt  there  is  no  case  that  you  can  have  a  bill  in  equity  to  decido 
upon  the  right,  and  also  a  suit  at  law  to  decide  the  same  right.  It  is  a 
general  rule  that  a  party  shall  not  harass  his  adversary  by  proceeding  both 
at  law  and  in  equity,  at  the  same  time:  here  plaintiff  has  got  possession 
at  law,  and  is  not  obliged  to  come  to  the  Court  of  equity.  In  a  bill  to 
waive  temporary  bars,  if  any  fatality  happen,  the  Court  will  allow  mesne 
rates,  as  in  Dormer  v.  Fortescue,  but  the  plaintiff  did  not  put  his  case  here 
upon  t!ie  existence  of  temporary  bars,  but  sought  equitable  relief  upon 
the  title,  and  upon  going  to  law  it  is  found  that  he  has  a  pure  legal  title : 

(i)  2  Tra.  C.  C.  «20.  (m    2  Br-,  r.  r.  61. 

in;  6,Ve8.225,  (oj  3  Ridg.   l\  C.  69. 
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he  ought  not,  tlien,  to  have  this  benefit  for  hi^  vexatious  proceedings  hoth 
at  law  and  in  equity.  It  is  said  that  he  is  entitled  to  original  reli.f,  to 
have  the  deed  delivered  up  :  no  doubt  a  Court  of  equity  may  direct  a  deed 
to  btt  delivered  up,  where  plaintitf  is  entitled  to  the  possession  of  it,  as 
his  title,  or  where  void,  as  an  instrument  which  might  vex  his  title,  llay- 
tvood  V.  Dimsdale ;  (/>)  but  there  is  no  case  deciding  that  this  jurisdic- 
tion of  the  Court,  as  to  deeds,  shall  liave,  tacked  to  it,  a  prayer  for  relief, 
M'liich  would  not  othei'wise  lie.  Hampson  v.  Humpson,  (q)  and  the 
Mayor  of  Colchester  v.  Loivten,  (r)  do  not  go  so  far.  See  2  Swunston, 
157,  where  all  the  cases  upon  this  subject  are  reviewed.  But  it  is  said 
Curtis  V.  Curtis  atiords  an  analogy  to  the  present  case:  that  case,  Ijow- 
ever,  forms  the  exception,  and  not  the  rule.  The  Master  of  the  Rolls 
there  doubts  whether  it  was  right  to  give  the  account  of  rents  and  profits, 
but  that  a  Court  of  equity  gave  peculiar  remedies  to  dowresses.  Dower 
is  a  pure  legal  demand,  and  the  widow's  remedy  primarily  at  law.  But 
then  he  puts  the  equitable  relief  upon  the  same  grounds  that  relief  is  given 
to  infants.  His  words,  after  mentioning  the  cases  of  infants,  are,  "  1  ar- 
"  gue  in  the  same  manner  for  the  widow:"  besides  there  the  Court  gave 
an  account  of  rents  and  profits,  from  the  death  of  the  husband,  because  the 
conscience  of  the  heir  was  affected,  and  so  gave  her  an  equitable  title. 
Before  the  statute  of  3Ierton,  ys)  she  had  no  mesne  profits,  and  that  sta- 
tute only  gave  them  from  the  demand,  but  a  Court  of  equity  gives  theia 
from  the  death  of  the  husband,  on  the  same  principle  as  it  decided  in  cases 
of  infants  holding  the  heir  to  be  her  trustee.  This  is  nol  the  genera.1  rule 
but  the  exception,  aid  this  doctrine,  with  respect  tq  the  case  of  a  widow, 
has  now  grown  into  a  settled  rule  to  give  her  a  bill  at  once,  for  an  account, 
from  the  time  her  title  accrued,  as  is  laid  down  in  Lord  Redesdales  Trea 
Use ;  and  from  Oliver  v.  Richardson,  (t)  it  would  seem  that  a  Court  of 
equity  had  always  jurisdiction  in  such  cases. —  [Chii^f  Bakgn.  Bv  Jio 
means:  the  jurisdiction  crept  up  by  degrees.] — This  case  of  Curtis  v, 
Curtis,  was  cited,  the  doctrine  fully  discussed,  and  the  cases  reviewed  by 
Lord  Eldon,  in  Pultney  v.  Warren,  and  the  words  of  the  Court  there  fully 
warrant  the  assertion  that  the  widow's  right  to  mesne  rates  depends  upoa 
peculiar  grounds  ;  so  also  in  that  case  of  Pultney  v.  Warren,  t!ie  cases  of 
mines  and  tithes  are  put  upon  peculiar  grounds.  The  autiiority  of  Lord 
Eldon,  therefore,  goes  to  this ;  that  down  to  the  time  of  Pultney  v.  Wat' 
ren  there  was  no  case  deciding  upon  the  general  principle  that  a  bill  for 
mesne  rates  would  lie,  and  the  decision  in  PaUney  v.  IVa/ren  went  upon 
the  peculiar  circumstances  of  the  case  ;  in  Bond  v.  Hopkins,  (u)  Lord 
Kedesdale  gives  the  principle  upon  which  Pultney  v.  Warren  was  decided, 
in  the  words  of  Lord  Eldon  :  "  if  there  be  a  piinciple  upon  which  Courts 
*'  of  justice  ought  to  act  without  scruple  it  is  this  ;  to  relieve  parties  agaiust 

(p)  ITih  Ves.  112. 
(q)  3  Ve».  &  Bea.  41.  (tj  1  Ves.  &  Bea,  214. 

(s)  20th  Hen.  3,  cap  1.  Vide  2  Institut  78--80.  1st  Insiitut  32.  B.  This  sta- 
tute provided,  thti  the  widow,  when  deforced  of  her  dower,  so  tliat  she  could  not  havt  it 
without  plea  or  writ  of  dower,  should  have  damages  to  tiie  value  of  the  dower,  from  tlie 
death  of  herhu-.bind;  but  notwiih-.t  indmg  these  words,  •'  from  the  diaih  of  her  hus- 
band "  Lord  Coke  lays  it  down  as  tlie  counsel  in  aigunient  in  the  piesent  case,  that  she 
must  make  a  demand,  '»  For  if  she  bri  g  a  writ  o(  dower  against  the  heire,  and  the  heite 
"  Cometh  into  court  upon  the  summons  tlie  fir^-t  day,  and  plead  t!  athe  hath  been  always 
"  ready,  and  yet  is,  to  render  her  dower  Sic.  if  the  wife  have  not  requested  her  dower, 
*'  she  shall  lose  the  mesne  values  aud  htr  damages.     Co.  Lit   32    ii. 

(t)  9  Ve'.  222.  (u)   l  Schol.  .V:  Lefr.  134. 
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"  injustice,  occasioned  by  its  own  acts,  or  ovei'si.!its,  at  the  instance  of 
"  Me /?«?-^y  ag'ainst  whom  tlic  relief  is  soug-lit.."  "There,  accident,  "Lord 
Redesdale  says,  "  had  produced  this  consequence,  that  no  action  could  le 
"  brouglit  at  law :"  so  that,  up  to  that  time,  mesne  rates  Aveiit  on  the 
peculiar  grounds  of"  each  case,  and  not  on  a  general  principle — [Baron 
1'enxefatheh.  There  is  a  principle  in  Curtis  v.  Curtis,  that  if  the  Court 
of  equity  properly  get  jurisdiction,  it  will  not  send  the  party  away  with- 
out i-elief :  now  here  the  Court  has  a  coi^current  jurisdiction,  and  might 
have  decreed  the  instru;nent  void  ;  could  it  not  therefore  direct  an  account 
of  rents  and  profits  ?] — There  is  no  case  deciding  that  proposition  in  the 
abstract :  where  the  suit  is,  indeed,  originally  one  of  equitable  jurisdic- 
tion, the  principle,  may,  perhaps,  apply,  but  what  is  said  in  Curtis  v.  Cijr- 
tis  depends  upon  the  deiisions  in  former  cases. —  [Baron  Pennkfatheu. 
If  the  Court  have  exclusive  jurisdiction  it  may  decree  an  account  of  rents 
f.nd  profits,  and  surely  it  has  the  same  power  in  a  case  where  there  is  a 
r,oucurrent  jurisdiction  ]  —  Where  the  deed  is  void  at  law,  tlie  cases  de- 
cide tliat  a  hill  to  try  the  riglit  would  be  demurrable.  If  the  party  here 
had  br()ug!it  his  ejectment,  originally,  and  filed  such  a  bill  as  the  present, 
lie  could  have  been  put  to  his  election,  but  not  so  if  the  bill  had  been 
merely  in  aid.  Here  the  plaintilF  had  a  complete  case  at  law.  The  deed 
MTis  void  at  law — Tkoroughgood's  Case,  {a)  and  there  are  no  cases  in 
which  Courts  of  equity  have  entertained  cases  of  fraud  where  a  Court  of 
law  could  have  avoided  the  fraudulent  in«;trument.  Where  a  deed  is  void 
at  law  it  is  no  revocation  of  a  will,  but  it  is  otherwise  where  a  deed  is  void 
in  equity  merely.  Hicks  v.  3Iors ;  (b)  and  in  Hawes  v,  Wyatt,  (c)  the 
siame  doctrine  is  laid  down.  In  Haices  v.  Wyatt  Lord  Thurluw  dilfered 
frosn  Lord  Alvanley,  upon  the  question  of  revocation  ,  and  in  Attorney 
General  v.  Vigor,  (f/)  Lord  Eldon  distinguishes  between  covin  at  law  and 
in  equity,  with  respect  to  a  deed,  and  seems  inclined  to  favor  Lord  Alvan- 
ley's  opinion  that  the  instrument  impeaclied  in  equity  would  still  le  a  re- 
location ;  and  the  case  in  \st  Russell  is  to  the  same  elFect:  so  that  if  a 
party  be  Inipfded  only  by  a  deed  which  would  be  fraudnlent  at  law,  there 
a  Court  of  e  piity  will  not  entertain  the  question.  Now  the  plaintiff's  re- 
medy was  complete  at  law,  and  having  the  remedy  tlsere  why  should  he 
be  permitted  ty  try  the  right  in  equity  also,  any  more  than  in  the  case  of 
a  will  ?  for  even  in  the  case  of  a  will  Courts  of  equity  originally  enter- 
tained the  question  of  fraud  ;  and  the  reason  of  abandoning  that  juris- 
diction was,  that  a  will  of  personalty  can  be  avoided  elsewhere.  Archer 
V.  Moss,  (e)  ex.  parte  Fearon',  (f)  and  if  it  relate  to  real  estate  a  Court 
of  equity  c:ui  only  direct  an  issue.  Booth  v.  BlundelL  (g)  V/ith  re^spect 
t!»  the  question  of  costs,  a  great  deal  of  expense  might  have  been  avoided 
if  t!ie  plainliif  had  proceeded  properly,  but  he  commences  a  suit  in  equi- 
ty, and  then  recurs  to  law,  when  his  entire  right  was  at  law,  and  might 
have  been  trie;'  by  an  ejectment  at  once. 

Mr.  Tomb,  for  the  plaintiif,  cited  Peale  v.  Highjied,  (h)  1  RusselVs 
Reports,  and  a  case  in  the  note  there,  as  authorities,  to  shew  tliat  a  Court 
of  equity  had  jurisdiction  wi'h  respect  to  a  fraudtdent  or  forged  deed, 
even  where  a  Court  at  law  could  decide ;  and  that  the  Court  might  de- 
clare such  instrument  void,  without  sending  the  queslioa  to  a  Court  of 
law. 

Curia  advisare  vult. 

(a)   2  Rpp.  0.  (h)    Ambler,  215. 

(i-j  2  Cox,  Sil"^,  S.  Con  Appeal,  3  Br.  !£'.  (d;  8  Vf.«.  2CQ. 

(e)  2  Veni.  8.  (f)  5  Ven.  61'. 

(g)   la  Vt«.  4ol.  (h)    I  Ruas.  54». 
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May  2(L 

Chief  Barox  Joy,  In  this  case  the  original  bill  was  filed  the  I»t 
March,  1826,  and  praj^ed  that  the  will  of  John  Blackwood,  of  the  2d 
October,  1819,  might  be  established,  and  the  plaintiff's  right  thereunder 
ascertained,  and  t!iat  an  injunction  should  issue  to  put  him  into  possession 
of  the  lands  tliereby  devised ;  that  a  certain  pretended  will  and  convey- 
ance might  be  brought  iu  and  cancelled,  and  that  the  defendant,  C.  Gregg, 
might  account  for  rents  and  profits.  Those  are  the  parts  of  the  prayer 
most  material  to  be  considered.  The  bill  was  filed  by  the  plaintiff,  claim- 
ing as  devisee  of  his  grand  uncle,  John  Blackwood,  and  states  a  most  fla- 
gitious conspiracy  to  deprive  the  testator  and  the  plaintiff  of  their  rights. 
The  testator  was  an  old  man,  ninety  years  of  age,  and  kidnapped  and  car- 
ried off  to  the  house  of  J.  Pinkston  Blackwood,  where  a  will  is  made, 
and  the  old  man's  house  and  furniture  sold.  To  that  he  could  not  jfo 
back,  but  must  I'emain  with  J.  P.  B. 

Gregg,  being  desirous  of  getting  this  estate  of  Ballymenock,  thought 
the  situation  of  old  Blackwood  afforded  a  fair  opportunity  for  his  pur- 
pose, and  enters  into  a  treaty,  not  with  John,  (the  testator)  but  with 
Pinkston,  who  was  to  get  £8000.,  but  the  old  man  not  a  shilling. 

Gregg  was  well  aware  of  old  Blackwood's  kind  intentions  toward  the 
plaintiff,  and  of  the  will  of  1819,  and  he  suggests  another  will,  which  h<e 
would  witness,  and  purposes  to  get  the  former  will  out  of  Wilson's  liand*  ; 
so  th:it  this  was  the  agreement.  Gregg  was  to  get  the  land,  and  Pinkston 
Blackwood  the  money.  The  new  will,  was,  of  course,  got,  and  also  th« 
deed :  it  was  ordy  to  say  and  do :  but  Wilson  very  properly  refused  to 
give  up  the  former  will  This  is  the  case  made  by  the  bill,  and  proved  ia 
evidence. 

The  caasp  is  heard,  and  in  1828  the  Court  directs  an  issue,  to  inquire 
whether  the  paper  of  1819,  or  the  paper  of  1824,  or  any  and  what  other 
wag  the  last  will  and  testament  of  John  Blackwood,  and  that  the  deed  of 
1824  should  not  be  relied  upon  as  a  revocation.  On  the  trial  the  jury- 
found  that  the  will  of  1824  was  not  the  will  of  John  Blackwood,  but  that 
the  will  of  1819  was  his  last  will.  Plaintiff  returns  back  to  this  Court, 
thinking  that  the  only,  question  the  defendant,  G»'egg,  relied  upon,  but  we 
then  find  that  the  defendant  relies  upon  his  deed  of  conveyance,  contend- 
ing, that  even  though  it  were  fraudulent  it  was  not  void  at  law,  but  passed 
the  legal  estate,  and  operated  as  a  revocation  of  the  will.  Here  was  a  new 
question,  which,  if  relied  ujwn  by  the  defendant,  at  first,  might  have  beea 
decided  on  the  first  trial,  and  a  decree  had  against  Gregg,  in  his  life  time. 
The  plaintiff  was  not  called  upon  to  raise  this  objection  to  his  own  will, 
and  it  was  not  unnatural  to  suppose  that  if  the  question  were  decided  a- 
gainst  the  defendant  upon  the  will  he  would  not  carry  it  down  to  trial 
again :  the  plaintiff  might  indeed  fairly  imagine  that  the  defendant  would 
not,  a  second  time,  venture  upon  ground  vrhence  he  had  already  come  out 
with  no  great  accession  of  character. 

The  defendant,  however,  made  this  case,  and  on  that  occasion  the  Court, 
on  4th  February,  1830,  made  an  order,  retaining  the  bill  for  a  year,  and 
giving  liberty  to  the  plaintiff  to  bring  an  ejectment,  temporary  bars  to  be 
waived,  and  the  execution  of  the  will  of  1819,  and  the  common  title,  to  be 
admitted,  and  the  Court  reserved  all  equity  and  further  directions  until  af- 
ter the  trial  of  that  ejectment.  The  fact  to  be  tried  upon  the  ejectment 
was,  whether  the  deed  was  so  covinous  and  fraudulent  as  to  be  void  at  law, 

V 


1«  SELECT  CASES  AND  DECISIONS 

and  the  defendant,  though  he  denied  the  plaintiff's  right,  never  eontested 
the  rightful  jurisdiction  of  the  Court  over  the  subject-matter. 

The  jury  found  the  deed  void  at  law,  and  this  Court,  on  the  hearing 
made  its  decree,  and  declared  the  will  of  1819  well  proved,  and  that  it  be 
established,  and  directed  the  deed  to  be  cancelled,  and  that  plaintiff  should 
be  at  liberty  to  proceed  upon  his  judgment,  at  law,  and  gave  him  his  costs 
against  Pinkston  Blackwood,  but  no  other  defendant.     Possession  might 
have  been  given  by  injunction,  but  as  he  had  got  a  judgment,  at  lavr,  it 
was  equally  convenient  to  permit  him  to  execute  his  habere,  which  he  could 
only  do  by  the  permi?ision  of  the  Court.     The  Court  did  not  dismiss  the 
ease  to  law :  it  did,  as  it  always  does,  where  a  similar  doubt  exists,  sent  it 
to  a  jury,  to  be  tried  in  a  Court  of  law,  reserving  that  decision  for  its  own 
consideration,  and  retaining  a  control  over  the  result.     This  last-directed 
order  has  been   reheard,   on   the  ground  that  mesne  profits  have  not  been 
given,  nor  the  costs  of  the  ejectment,  and  the  defendant  resists  upon  the 
ground  of  the  common  law  maxim,  actio  personalis  moritur  cum  persona. 
Every  principle  of  natural  justice  is  against  this  defence,  for,  on  those 
principles,  the  plaintiff  is  entitled  to  mesne  rates.     If  the  plaintiff's  right 
be  clear,  on  principles  of  justice,  let  us  see  how  it  stands  in  point  of  law. 
It  is  as  certain  and  well  founded,  in  point  of  law,  as  it  is  in  point  of  natu- 
ral justice.     I    admit   that  a  party,  having  gone  to  law,  where  this  Court 
has  no  original  jurisuictioji,  mesne  rat s  are  lost  by  the  death  of  the  de- 
fendant, for  the  mere  dt-ath  of  the  party  at  law  does  not  give  an  equitable 
jurisdiction  ;  but  whwre  this  Court  ha*  original  jurisdiction  it  will  entertain 
the  suit,  and  is  not  estopped  by  the  death  of  the  wrong  doer,  but  will  go 
on,  and  give  complete  relief  against  his  personal  representative.     This  po- 
sition is  established  by  many  cases,  and  fully  by  Curtis  v.  Curtis:  (a) — 
T/iat  was  the  case  of  a  bill  for  dower,  and,  on  the  hearing.  Lord  Chancel- 
lor Bathurst  ordered  the  bill  to  be   retained  twelve  months,  (the  very 
Tvords  in  the  present  case)  with  liberty  for  the  plaintiff  to  bring  her  action 
at  law,  to  try  her  right,  with  a  reservation  of  further  directions.     The  de- 
fendant died,  and  so  she  lost  all  benefit  under  the  statute  of  Merton :  the 
eause  came  on  to  be  heard  before  Lord  Kenyon,  who  decreed  that  the  for- 
mer decree  should  be  carried  into  execution,  and  that  an  account  should 
be  taken  of  the  rents   and  profits  of  the  freehold  estate  of  the  husband, 
eome  to  the  hands  of  the  defendant,  Avho  had  died  :  it  was  afterwards  re- 
heard before  Lord  Alvanley,  and  there  are  some  positions  stated  by  the 
Counsel,  in  argument,  on  both  sides,  which  are  very  important,  when  we 
consider   who  those  Counsel  were — Lord   Redosdale   and   Lord   Eldon. 
Lord  Redesdale  there,  (b)  after  referring  to  Dormer  v.  Fortescue,  3  At' 
hyn,  \:l\,  says,   "  though  it  was  asserted  in  the  argument  in  that  case,  that 
"  there  are  cases,  where,  at  law,  a  person  may  not  recover  rents  and  pro- 
"  fits,   yet  where  this  Court  will  direct  an  account,   tliat  assertion  is  the 
"  clearest  authority  against  the  present  case,  because  it  limits  it  to  cases 
"  whei'e  the  Court  has  a  proper  jurisdiction,  and  where  the  Court  hasob-    ■ 
*'  tained  a  jurisdiction  undoubtedly  it  will  not  suffer  an  accident  to  pi*event 
*'  the  recovery."     Thus,  he  lays  it  down,  that  where  the  Court  has  origi- 
nal jurisdiction  it  will  proceed.     And  Lord  Eldon,  in  the  same  case,  says, 
•*  if  the  bill  be  properly  brought  and  retained,  originally;  if  you  begio 
"  against  the  party  himself,  and  he  dies,  you  shall  go  on  against  the  repre- 
"  sentative,  &c.      Wherever  the  Court  have  got  jurisdiction  against  the 
"party  who  has  committed  a  personal  injury,  it  has  never  been  doubted 

(a)   :  B,o.  C.  C.  62S.  (b)  2  Bco.  C.  C.  023,  4, 
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f  it  might  proceed  against  the  executor."  These  are  positions  laid  dovm 
by  those  great  lawyers,  and  they  would  not  have  asserted  them  if  not  un- 
deniable. But,  it  is  said,  that  the  case  of  a  widow  is  favored  in  equity, 
and  that  it  is  the  exception.  Now  I  do  not  think  this  to  be  so,  for,  in  Lord 
Hardwicke's  time,  as  appears  from  Dormer  v.  Fortescue,  the  widow  stated 
the  difficulties  which  lay  in  her  way,  at  law.  This  is  what  Lord  Hard- 
wicke  says  in  that  case,  (c)  "  Suppose  a  widow,  entitled  to  dower  of  an 
*'  estate,  upon  which  a  term  for  years  was  standing  out,  and  she  had  her 
**  title  of  dower  out  of  the  reversion  of  the  terra,  and  she  comes  into  this 
**  Court  to  have  it  removed  out  of  the  way,  they  will  decree  her  an  ac- 
**  count  of  rents  and  profits,  from  the  time  of  her  title  accrued,  and  will 
"  set  the  term  as  satisfied  out  of  the  way;  but  if  that  term  had  been  out 
"  of  the  way,  and  she  had  no  need  to  come  to  this  Court,  it  would  hava 
"  been  otherwise."  1  his  shews,  that  in  the  time  of  Lord  HardAvicke,  th« 
widow  was  bound  to  shew  some  impediment  to  her  recovery  at  law:  so, 
also,  in  the  case  of  the  heir,  the  Court  founds  its  jurisdiction  on  the  diffi- 
culties in  his  way  :  now  both  the  wadow  and  the  heir  are  entitled  to  an  ats- 
«ount  of  rents  and  profits  from  the  time  that  their  title  accrued. 

Now,  in  the  present  case,  the  Court  has  an  indisputable,  independent 
and  inherent  jurisdiction:  in  all  cases  of  fraud  the  Court  has  that  juris- 
dictioti,  except  in  the  case  of  a  will — that  is  the  only  exception.  A  Court 
of  equity  has  a  concurrent  jurisdiction  with  a  Court  of  hiw,  in  the  case  of 
a  deed,  where  the  deed  is  void  for  fraud.  Bright  v.  E>jnon.  {d)  Clark- 
son  v.  Hanway.  (e)  I  think  these  authorities  would,  of  themselves,  esta- 
blish that  the  Court  has  jurisdiction.  But  then  the  argument  is,  tbat 
where  a  Court  of  law  has  jurisdiction  a  Court  of  Equity  lias  not;  and  if 
these  cases  already  adverted  to  did  not  decide  the  contrary,  the  cases  cited 
by  Mr.  Tomb — the  case  in  \st  Russell,  (f)  and  the  two  others  mentioned 
in  the  note  there,  fully  decide  the  point :  it  is  therefore  not  true  that  where 
a  Court  of  law  has  jurisdiction,  a  Court  of  equity  has  not. 

It  is  perfectly  plain,  therefore,  that  this  Court  had  original  jurisdiction, 
and  thf;  bill  was  well  brought ;  and  the  Court,  having  original  jurisdiction, 
is  it  to  be  estopped,  and  have  its  hands  tied  up,  by  the  uiore  aggravated 
nature  of  the  fraud?  The  cases  I  have  cited  prove  directly  the  contrary. 
In  Pultney  v.  Warren,  Lord  Eldon  holds,  that  the  decree,  for  rents  and 
profits,  is  founded  either  upon  the  diriiculty  to  recover  at  law,  or  on  fraud 
or  concealment,  &c.  The  plainiifF,  then,  is  entitled  to  this  decree  agaiust 
the  defendant;  and  as  to  this  very  point  of  fraud,  Garth  v.  Cotton,  in  1*^^ 
Dickens,  is  a  direct  and  no  common  authority,  but  Lord  Hardwicke's  own 
judgment,  kept  by  liira  during  his  life,  and  which,  afterwards,  came  into 
the  hands  of  Mr.  Dickens.  Lord  Hardwicke's  words,  at  page  217,  are, 
after  reviewing  several  authorities,  "  but  I  go  further,  and  hold,  that  in 
"  all  cases  of  fraud  the  remedy  doth  not  di«  with  the  person ;  but  the 
*'  same  relief  shall  be  had  against  an  executor  out  of  the  assets  of  his 
"  testator  as  ought  to  have  been  given  against  the  testator  himself,  tor 
"  equity  disclaims  the  maxim  that  a  personal  remedy  dies  with  tlie  per- 
"  son  wherever  the  demand  is  proper  for  that  jurisdiction."  This,  he 
lays  down,  as  an  universal  proposition.  Now  that  is  the  principle  unon 
wliich  our  decree  is  founded.  This  is  a  case  of  fraud,  the  demand  is  one 
proper  for  the  jurisdiction  of  this  Court,  and  a  demand  to  which  the  tes- 

fc)  3  Aikyn.  131.  (d)  1  Burr.  39.5. 

\tf  £.  i'.  Wail.  203— 5i      (f)  Feake  v.Highfield,  1  Russ,  Jj9,  aud  nole  io  Iha?  case. 
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tator  was  liable ;  and  the  decree  may  be  given  in  the  very  words  cf  Lord 
Hardwicke : — "  I  must  decree  satisfaction  to  the  plaintiff,  for  what  the 
"  testator  received,  out  of  his  assets."  On  the  whole,  then,  the  plaintiff 
is  entitled  to  an  account  of  the  rents  and  profits  received  by  C  Gregg 
against  the  executor  of  Gregg,  and  the  decree  must  be  amended  in  |that 
respect.  Upon  the  other  question,  we  are  all  of  opinion,  that,  in  a  case  of 
Buch  fraud,  the  plaintiff  must  have  his  costs.  Defendant,  having  admitted 
assets,  it  is  not  necessary  to  decree  an  account  of  the  personal  property  of 
C.  Gregg. 

Baron  Pennefather.  With  respect  to  the  former  decree,  which  has 
been  re-heard,  the  difficulty  with  the  Court  was,  that  no  case  had  gone  so 
far  as  to  decree  rents  and  profits,  on  the  mere  gronnd  of  fraud,  but  the 
Court  agrees,  upon  the  grounds  put  by  my  Lord  Chief  Baron ;  and,  with  res- 
pect to  tlie  costs,  the  difficulty  was  that  plaintiff  had  not  at  once  pressed 
for  a  trial,  which  would  have  decided  both  points,  on  the  will,  and  on  the 
deed.  The  case  has  been  fully  discussed,  and  the  justice  of  it  more  fully 
ascertained  by  the  present  rehearing  and  decree.'  It  is  the  first  decree  of 
the  mesne  rates  of  land,  on  the  ground  of  fraud  ;  and  where  the  party  has 
not  been  delayed,  by  injunction,  or  any  act  of  the  opposite  party,  but 
from  the  very  full  discussion  it  has  undergone,  I  am  satisfied  that  the  de- 
cree now  pronounced  is  right. 
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EQUITY  EXCHEQUER. 

APRIL    28th. 

Ashe  v.  Lowe,  Bower  and  another. 

XVhere  the  tvife  was,  prior  to  marriage,  entitled  to  a  sum  of  money  charged 
upon  land,  and  the  husband,  after  marriage,  having  been  paid  a  part  of 
the  charge,  thereupon  settled  the  remainder  upon  the  tvife  and  her  issue, 
and  afterwards  the  issue  of  the  marriage  being  ignorant  of  the  settlement, 
and  their  rights  thereunder,  join  their  father  in  a  deed  of  assignment  of 
the  charge  to  a  creditor  of  the  father,  who  had  notice  of  the  settlement, 
held  that  the  latter  deed  was  fraudulent  and  void  as  against  the  issue 
having  been  executed  under  misrepresentatio7i,  and  in  ignorance  of  their 
rights.  A  settlement,  after  marriage,  of  the  wifes  fortune,  if  made  under 
such  circumstances  as  to  afford  a  presumption  of  contract,  is  not  volun- 
tary and  fraudulent,  within  the  10  Car.  1,  stat.  2,  cap.  3,  Irish.  A  set- 
tlement of  personal  property  is  not  loithin  the  statute  of  fraudulent  con- 
veyances. 

In  1791  the  defendant,  Henry  Ashe,  married  his  cousin,  Arabella,  (of 
which  marriage  plaintiiFs  are  the  only  surviving  issue)  she  being  then  en- 
titled to  a  sum  of  £2000,  one  third  of  a  charge  of  £6000,  secured  upon 
the  lands  of  Ashgrove  and  Knockerdan,  in  tlie  county  of  Tipperary,  the 
estates  of  her  brother,  the  late  Trevor  L.  Lloyd  Ashe,  who  died  in  De- 
cember, 1820,  having,  by  his  will,  bequeathed  said  estate  of  Ashgrove  to 
his  nephew,  the  plaintiff,  Trevor  Lloyd  Ashe,  subject  to  said  sum  of 
£2000,  and  some  family  charges,  and  to  a  legacy  of  £5000,  bequeathed  to 
the  plaintiff.  Waller  Ashe.  At  the  time  of  testator's  death,  the  plaintiff 
and  defendant,  Henry  Ashe,  were  resident  in  England,  where  the  de- 
fendants,  Lowe  and  Bower,  who  are  solicitors,  reside. 

In  the  beginning  of  the  year  1821  a  suit  was  instituted  in  the  Court  of 
Chancery,  in  Ireland,  by  the  trustees  of  the  will  of  the  plaintiff's  uncle, 
Trevor  Lloyd  Ashe,  to  carry  the  trusts  of  tliat  will  into  execution :  the 
plaintiffs  in  this  cause  were  made  defendants  in  that  suit.  Immediately 
after  their  uncle's  death,  the  defendant,  Henry  Ashe,  had  introduced  the 
plaintiffs,  his  sons,  to  his  friends  and  solicitors,  the  defendants,  Lowe  and 
Bower,  to  attend  to  their  interest  in  that  cause,  in  which  capacity  they 
acted,  up  to  the  year  1827,  employing  a  solicitor,  in  Dublin,  who  was 
merely  nominal,  to  whom  they  transmitted  plaintiff's  answers,  prepared, 
engrossed  and  sworn  in  London,  to  be  filed. 

It  appeared,  that,  on  the  8th  of  February,  1793,  Henry  Ashe  had  exe- 
cuted a  post-nuptial  settlement,  (duly  registered  in  Ireland  on  the  follow- 
ing day)  thereby  settling  £1200,  part  of  said  charge  of  £2000,  his  wife's 
portion,  upon  her,  for  life,  if  she  sliould  survive  him  ;  and  upon  the  issue 
of  said  marriage,  (the  present  plaiutifis)  subsequently,  in  the  same  year, 
1793,  the  defendant,  Henry  Ashe,  was  paid  £800,  the  resi(kie  of  the 
£2000,  by  the  testator,  Trevor  Lloyd  A  she,  upon  whose  estate  the  £2000. 
had  been  so  charged.  Arabella  Ashe,  the  wife  of  defendant,  Henry,  died 
in  1807. 

In  1821,  defendant,  Henry  Ashe,  being  indebted  to  defendants,  Lowe 
and  Bower,  stipulated  with  them  for  a  further  loan  of  £600,  and  the  plain- 
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tiffs,  under  tlio  conviction,  as  it  was  stated,  that  the  v.hole  cf  said  cliarge 
of  £2000,  so  sociirod  upon  said  estates,  was  actiiiiUy  due,  and  not  being 
aware  of  the  settlement  of  1793,  hnt  supposing-  tlie  entire  interest  in  the 
said  charge  of  £2000.  was  vested  in  the  defendant,  lienry  Ashe,  as  the 
]uisband  of  Arabelhi,  joined  him  in  a  deed  of  assignment  and  mortgage 
bearing  dale  tlie  18th  June,  1821,  hy  which  lie,  H'nry  Ashe,  assigned 
said  £2000,  stating  it  to  he  liis  absolute  property,  (and  taking  no  notice 
of  the  £800.  so  paid  to  him)  to  defendants,  Lowe  and  Bower;  and  plain- 
tiffs, as  an  additional  and  collateral  security,  conveyed  their  rights,  under 
their  uncle's  will,  to  secure  the  sum  of  £1400,  said  defendant,  Henry 
Ashe's  debt,  to  Lowe  and  Bower,  with  interest.  It  was  admitted,  hy  the 
answer  of  the  defendant,  Lowe,  that,  in  1818,  he  and  his  partner.  Bower, 
were  fully  aware  of  the  settlement  of  1793,  and  of  its  nature  and  con- 
tents: no  allusion,  however,  appeared  to  have  been  made  to  that  settle- 
ment in  the  deed  to  Lowe  and  l>ower,  or  of  the  payment  of  said  £800. 
to  Henry  Ashe.  It  further  appeared,  that  the  plaintiffs,  in  their  answer, 
filed  in  Cliancery  cause,  in  Ireland,  in  1821,  state  that  defendant,  Henry 
Ashe,  was,  in  his  own  right  at  the  time,  absolutely  <!ntitled  to  the  whole 
of  said  sum  of  £2000,  and  that  this  answer  was  prepared  by  Messrs.  Lowe 
and  Bower,  in  England,  and  transmitted  to  Ireland,  sworn  to  the  Irish  so- 
licitors, merely  to  be  filed.  It  further  appeared,  that  defendant,  Henry 
Ashe,  had,  in  December,  1.520,  assigned  £600.  further  part  of  said  £2000, 
to  persons  named  Merriman  and  Dixon,  in  trust  for  themselves  and  other 
creditors  of  said  defendant,  Henry  Ashe,  of  which  plaintiffs  complained 
that  they  were  also  kept  in  total  ignorance  at  the  time  they  executed  the 
deed  of  18th  June,  1U21,  and  that  to  recover  said  £600,  and  interest,  off 
said  estate,  Merriman  and  Dixon  had  lately  proved  a  charge  in  the  Chan- 
cery cause,  which  had  been  allowed  by  the  i*Jaster,  to  whose  report  an  ex- 
ception had  been  taken  by 'the  plaintiifs.  Plaintiffs,  not  having  derived 
the  beneficial  results  expected  under  the  will  of  their  uncle,  they,  in  1827, 
came  to  Ireland,  to  ascertain  their  rights,  and  employed  a  solicitor,  and 
plaintiff,  Trevor,  was,  in  consequence  of  proceedings  taken  by  him,  in  a 
few  months,  put  into  possession  of  a  portion  ot  the  estate,  amitunting  to 
about  £600.  a  year,  and  plaintiff',  Waller,  was  paid  seven  years  interest  on 
his  legacy  of  £5>)00,  amounting  to  upvrards  of  £2000.  The  defendants, 
Lowe  and  Bower,  subsequently  caused  v/rits  to  be  marked  against  plain- 
tiffs, in  Ireland,  at  their  suit,  for  £1700,  the  sum  claimed  to  be  due  fpr 
principal  and  interest  on  said  raortgage  so  collaterally  given,  and  caused 
same  to  be  delivered  to  the  Sheriff'  of  the  county  of  Tipperary,  declining 
to  take  any  proceedings  against  Henry  Ashe,  thoug;ii  resident  in  London. 
The  existence  of  the  deed,  8th  February,  1793,  having,  after  the 
plaintiffs  had  so  come  to  Ireland,  been  discovered,  ejpon  search  in  the  re- 
gistry, and  also  the  deed  to  ftierriman  and  Dixon.  The  present  Bill  was 
tiled  by  the  plaintiffs,  praying  that  the  deed  of  8th  Februarj^,  1793,  should 
be  declared  valid  and  binding,  and  that  the  plaintiffs  should  be  declared 
entitled  to  the  benefit  thereof,  and  of  the  sum  secured  thereby,  and  that 
the  deed  or  mortgage  of  ISth  June,  1821,  should  be  set  aside  as  fraudu- 
lent and  void,  and  delivei'ed  np  to  be  cancelled,  it  having  been  executed  by 
them  through  misrepresentation  and  ignora»ice  of  their  rights ;  and  that 
the  defendants  shonld  be  restrained,  by  injunction,  from  proceeding  either 
at  hu7  or  equity  upon  it. 

For  the  plaintiffs: 

Mr.  Serjeant  Pennefother,   Mr.  G.  Bcnnetf^  (K.  C.)  Mr.  J.  JRichards, 
(K.  C.)  Mr.  Dixon,  and  Mr.  J.  Hatchell. 
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The  plaintiffs  are  entiled  to  the  benefit  of  the  settlement  of  the  8th  of 
February,  1793,  which,  although  executed  by  the  husband,  Henry  Ashe, 
after  his  marriage,  is  yet  valid  and  indefeaseabie.  Thu  property  settled 
is  personalty  :  it  was  the  wife's  portion  or  £200. ,  which  was  charged  upou 
the  testator's,  T.  L.  Ashe's  estate,  and  which,  at  the  time  of  the  settle- 
ment, was  still  outstanding,  having  never  been  reduced  into  the  possession 
of  the  husband,  and  Avhich  he  could  not  touch  without  the  aid  of  a  Court 
of  Equity,  which  would,  in  sucii  case,  diiect  a  settlement ;  tlierefore,  aa 
he  has  done  that  by  this  dyed  which  a  Court  of  Equity  would  have  de- 
creed, the  deed  is  valid :  though  voluntary  it  is  not  fraudulent.  JJ'/icelcr 
V.  Carijl.  (a)  :  all  voluntary  deeds  are  not  therefore  fraudulent.  A  vo- 
luntary deed  will  prevail  against  a  subsequent  disposal  by  will.  Bovglitoii 
V.  Boughton.  (b)  Bat,  further,  there  is  distinct  and  express  authority, 
that  settlements  of  personal  property  are  not  within  the  provisions  or  mea:i-- 
iug  of  the  statute  against  fraudulent  conveyances,  (c)     Jones  v.  Croiicher. 

(d)  It  was  also  the  equity  of  the  wife   that  this  settlement  should  be 
made,  even  after  marriage,  as  appeals  from  the  case  of  JVilliams  v.  Callow, 

(e)  whicli  is  cited  and  relied  upon  in  Mr  Clancy's  Book  on  Cue  Rights  of 
Husband  and  Wife,  page  531  and  535;  and  the  settlement  haviiig  been 
made  it  attaches  for  the  benefit  of  the  children,  even  against  creditors. 
This  deed  of  B^ebruary,  1793,  being  valid,  and  tiie  defendant,  Bcnry  Ashe,. 
having,  by  it,  put  the  £2000.  out  of  his  povrer,  there  existed  no  considera 
tion  for  the  deed  of  the  18th  June,  1821,  as  against  the  plaiatirfs;  that 
deed  was  executed  by  them  under  circumstances  of  misapprehension,  and 
ignorance  of  their  rights,  and  is  therefore  fraudulent  and  void. 

For  the  defendants. 

The  Solicitor  General,  Mr,  Serjeant  O'Loghlen,  Mr.  B..  Farrell,  (K.C.) 
and  Mr.  VV.  Brooke. 

m 

The  deed  of  8th  February,  1793,  being  a  settlement  after  marringe,  and 
merely  voluntary,  is,  by  the  statute  against  fraudulent  conveyances,  void, 
as  against  purchasers  for  valuable  consideration.  PiUvertaf  v.  Pulvertof. 
( f  J  There  is  no  consideration  for  this  settlement,  and  to  make  a  settle- 
ment after  marriage  valid^  there  must  be  consideration.  Doe  v.  RiUledge, 
(g)  and  there  is  none  in  the  present  case,  1  his  equity  of  the  wife  does 
not  necessarily  descend  to  the  children  :  the  wife  may  waive  it,  and  if  si:e 
die  before  a  settlement  is  made  no  right  survives  to  ihe  issue.  Blarray 
v^  Lord  JElUbank,  (Ji)  and  Llogd  v.   Williams,  (i) 

The  deed  is  void  as  against  the  defendants,  Lowe  -.kwI  Bower,  who  are 
purchasers  for  valuable  consideration,  under  the  deed  of  ibth  i*^ebruary, 
1821.  It  comes  within  the  provisions  of  the  statute,  \Qt!i.  Car.  1,  (A) 
against  fraudulent  conveyances.  A  settlement,  afler  maiTiage,  ci-nnot  be 
upheld,  unless  there  have  been  some  consideration,  contractor  agreement, 
previous  to  the  marriage ;  Dandas  v.  Dutens.  {I)  and  no  such  contract, 
consideration  or  agreement  has  been  proved  in  the  present  case.  The 
deed  is  purely  voluntary.   14  Viners  Abridgt.  526.  Doe  v.  Rutkdge.  (mj 

(a)    Ambl.   121.  (b)    1   Atkyn,  625. 

(<-•)   27  Eliz.  ca,i   4  Eng   10  Car.  1.  stat   2,  cap.  o,  Iii  li. 

(d)    1  .^iin.  &  cjiu   5. a.  (o)   2  Vern.    752. 

(t;    18  Ves.  S4       Sec  alsj  Metcalfe  v  PuUertoft.  I  Ves.  &  Bea.  I«j'. 

(g  ^e«0per,  712.  (li)    lo  Ves.    81— 15  Ves.   i— 1-1  Vei    i9G. 

(fj'*l  Mad.  Itep    450.  {k)    IC)  Car.  1,  st.it.  2    oap.  5. 

(ly  2  Cox,  2-35,  S.  C.     1  Voii.  juii.  196,  {m)   Cowycr's  Uc^.  7.5. 
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AVliatever  may  be  tlie  claim  of  the  wife  to  this  equity,  it  cannot  avail 
the  issue.     Lloyd  v.  Williams.  (») 

The  Chief  Baron,  on  this  day,  delivered  judgment. 

It  is  the  unanimous  opinion  of  the  Court  that  the  plaintiffs  are  entitled 
to  the  relief  prayed.  The  settlement  of  8th  February,  1793,  did  not  su- 
perinduce a  charge  upon  lands ;  and  the  statute  made  to  prevent  fraudu- 
lent conveyances  does  not  apply  to  the  transfer  of  money,  or  an  assign- 
ment of  a  pre-existing  chose  in  action*,  though  secured  upon  land,  in  case 
such  charge  had  been  originally  Avell  created,  and  for  valuable  considera- 
tion. The  controversy,  in  this  case,  is  not  between  a  purchaser  of  the 
land  and  an  owner  of  a  chose  of  action,  but  between  persons  claiming  un- 
der different  assignments  of  the  same  chose  in  action,  the  I'esult  of  which, 
be  it  what  it  might,  must  be  immaterial  to  the  purchaser  of  the  estate. 

It  must  be  indifferent  to  the  purchaser,  into  whose  hands  the  charge 
may  fall.  This  settlement,  then,  in  our  opinion,  is  not  within  the  statute 
of  fraudulent  conveyances :  the  word  charge,  it  is  true,  occurs  in  that  sta- 
tute, but  I  think  it  does  not  apply  to  the  charge  in  question.  In  Jones  \. 
Croucher,  in  1  Simon  4'  Stuari's  Reports,  it  was  held  that  personal  pro- 
perty was  not  within  the  meaning  of  the  statute  27  Eliz.  cap.  4,  and  that 
ai>-rees  with  the  opinion  wliich  the  Court  has  formed  of  the  act  of  Par- 
'  liament  under  consideration.  If  we  be  right  in  this  opinion,  the  ground 
upon  which  the  defendants  rely,  as  to  this  settlement  of  1793,  wholly 
fails  them. 

But  there  ai*e  other  grounds  upon  which  our  judgment  rests.  Let  us 
see  whether  this  settlement  can  be  considered  fraudulent  and  void,  with- 
in  the  meaning  of  the  statute  of  fraudulent  conveyances,  even  supposing 
the  subject-matter  of  it  were  within  that  act. 

The  settlement  of  8th  February,  1793,  cannot  be  considered  voluntary,, 
for  a  Court  of  Equity  would  not  have  lent  its  aid  to  assist  the  defendant, 
Henry  Ashe,  in  recovering  his  wife's  fortune  without  a  settlement;  and 
had  the  same,  in  any  manner,  become  the  subject  of  a  suit  in  equity,  the 
Court  would  have  decreed  a  settlement  to  be  made  on  th^  lady  and  her  is- 
sue. Lloyd  V.  Williams,  (o)  That  has  long  been  settled.  It  was  the 
equitv  of  the  wife  to  have  a  settlement  made,  and  when  made,  the  issue 
are  entitled  to  the  benefit  of  it :  no  act  of  the  husband  or  wife  can  deprive 
them  of  that  benefit.  Barker  v.  Lea.  (p)  The  settlement  in  question 
was  a  reasonable  one,  and  such  as  a  Court  of  Equity  would  have  enforced 
ao-ainst  the  husband  at  the  instance  of  the  wife ;  and  now,  after  a  lapse  of 
forty  years,  it  is  puerile  to  contend  that  Henry  Ashe,  might,  perchance, 
have  executed  that  settlement  without  any  previous  contract  Avith  his  wife 
for  that  purpose.  It  is  most  unreasonable  to  require  that  the  plaintiffs, 
the  issue  of  the  marriage,  should  now  be  prepared  with  other  proofs  than 
the  settlement  itself,  to  shew  that  the  same  was  entered  into  in  pursuance 
of  any  previous  contract;  but,  if  such  proof  were  requisite,  the  fact  that 
the  late  Trevor  Lloyd  Ashe,  the  brother  of  Arabella,  had,  in  the  same 
year,  paid,  to  Henry  Ashe,  £801),  the  part  of  his  wife's  fortune  that  had 
not  been  put  in  settlement,  but  which  had  been  liberated,  as  it  were,  from 
the  wife's  equity  by  the  settlement,   is  quite  sufficient  for  this   purpose. 

(n)   1  Mad,  Rep.  450.  Co)   1  Mad.  Rep.  457. 

(p)   6  Mad.  530. 

*  This  means  an  equitable  chose  in  action,  for,  as  fo  Ihe  wife's  legal  cboses  in  nc- 
tiot)  whicli  are  absoliitely  recoverable  by  the  hiishand  at  Iu\t,  they  are  not,  it  is  con- 
ceived Mil)ieci  to  any  eqnily  of  the  wife,  and  a  sellleinent  of  tbeiu,  after  marriage, 
stands'oii  different  g; round-.  See  Fringle  v.  Hod°;«ion,  3  Ves.  617,  and  Ist  Hov,  Supple- 
uieut,  30C      Note  'o  BurJoii  v.  Dean,  2  V^c*.  juu.  607. 
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There  were,  then,  it  must  be  presumed,  arrangements  and  a  contract 
in  favor  of  the  wife,  and  in  which  her  interests  were  considered ;  but,  it 
is  said,  there  is  no  proof  In  my  view  of  the  case,  res  ipsa  loquitur,  every- 
thing speaks  loudly  and  clearly,  to  my  mind ;  and  a  Court  of  Equity  will 
always  go  very  far  in  presuming  a  contract  for  a  settlement  in  favor  of 
the  wife.  The  case  of  Barker  v.  Lea,  in  6  Mad.  Repot  ts,  is  a  strong  au- 
thority upon  this  subject.  The  wife,  there,  was  entitled  to  a  sum  of  mo- 
ney, and  the  husband  became  a  bankrupt ;  and  the  Vice-Chancellor  lays 
down  impliedly  the  claim  of  the  wife  to  this  equity.  He  says  "  if  the  wife 
•'  insists  upon  her  equity  against  the  assignees  of  her  husband,  it  attaches 
**  for  the  benefit  of  her  children,  and  she  cannot,  afterwards,  release  it  in 
"  favor  of  the  husband.  So  in  Lloyd  v.  Williams,  \st  Mad.,  the  issue 
were  held  entitled  to  the  settlement,  on  the  ground  of  the  contract. 

There  is  a  third,  and  distinct  ground,  for  the  decision  of  the  Court.  The 
deed  of  18th  June,  1821,  was  obtained  from  the  plaintiffs  when  they  wero 
very  young  men,  and  they  were  actually  not  only  uninformed,  but,  as  tho 
Court  conceives,  misled  as  to  their  rights.  The  answer,  in  tlie  Chancery 
csHse,  in  Ireland,  prepared  by  the  defendants,  Lowe  and  Bower,  plaintiffs 
(Solicitors  at  the  time,  was  a  misrepresentation  of  their  rights ;  the  deed 
suppressing  the  settlement,  and  representing  tlie  £2  )(  0.  r.s  the  personal 
property  of  the  father,  defendant,  Henry  Ashe,  was  also  misrepresentation 
of  their  rights;  and,  in  fine,  the  defendants,  if  there  were  nothing  else  in 
the  case,  cannot  be  allowed  to  hold  a  deed  which  they  obtained  by  such 
misrepresentation.  It  was  the  duty  of  these  defendants  to  have  guarded 
those  young  men  in  their  rights.  The  Court,  accordingly,  declares  the 
plaintiffs  entitled  to  the  relief  sought,  and  to  the  costs  of  the  cause  against 
these  defendants.* 

•  For  authorities  upon  the  subject  of  these  settlements,  and  the  wife's  equity,  see  IJo- 
venden's  Supplement-- the  Notes  to  Aiacfiulfv  v  Phillips.  4  Vis  15 — to  Elibank  v  Mon- 
tolieu,  5  Ves,  737 — and  to  Dundas  v.  Dutens,  1  Ves  jun  I96 — 1  Hovenden  s  Supp. 
p  81,  425  and  560 — See  also  Jones  v.  Marsh,  Cas.  Temp.  Talb.  64,  and  Sug.  Estat,  t56, 
£th  edtq. 


APRIL    29th. 

Greexham  v.  Star  and  another. 

PRACTICE.— PROTECTION  OF  SHERIFF. 

Where  goods  were  seized  and  sold  under  a  writ  of  fieri  facias,  and  a  com~ 
mission  of  bankrupt  afttricards  issued,  and  the  assignees  dui/ned  ike 
goods  ;  tke  skeriff  upon  application  to  the  Court,  out  of  which  the  writ 
issued,  was  allowed  to  pay  the  money  into  Court  without  prejudice  to  any 
remedy  he  might  have  for  his  fees  and  expenses. 

Mr.  Cooper  moved  on  behalf  of  the  sheriff  of  Limerick,  that  he  might 
be  at  liberty  to  pay  into  Court  the  amount  of  the  sum  levied  under  the 
writ  o^  fieri  facias  issued  in  this  cause,  first  deducting  therefrom  his 
poundage,  fees,  and  expenses.  After  the  seizure  of  the  goods  under  the 
plaintiff's  execution,  a  third  party  had  made  a  claim  to  be  entitled  to  them 
on  the  ground  that  the  defendants  were  bankrupts — no  commission  had 
issued  at  the  time,  but  the  act  of  bankruptcy  bad  been  committed  prior 
to  the  seizure  and  levy  under  the  writ  of  fieri  facias. 
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Mr.  Creighton  for  the  assignees. 

There  were  two  executions,  one  against  these  defendants,  jointly,  and 
the  other  against  Starr,  separately.  The  act  of  bankruptcy  was  com- 
mitted anterior  to  the  issuing  and  delivery  of  the  Jieri facias,  and  the  as- 
signees are  entitled  to  the  goods. 

Mr.  Whiteside  for  the  execution  creditors. 

The  plaintiffs  are  entitled  to  have  the  money  paid  over  to  them  which 
has  been  levied  under  their  writ — an  indemnity  has  been  offered  to  the 
sheriff  by  the  plaintiff's  here;  and  the  cashes  in  England  all  go  to  this, 
that  the  sheriff  can  only  come  to  the  Court  for  protection  where  an  in- 
demnity is  refused. — Impel/,  (a.)  Watsons  Sheriff,  (h.)  "  When  the 
"  defendant  becomes  a  bankrupt,  and  his  assignees  claim  the  goods,  or 
*'  there  be  any  doubt  whether  or  not,  the  goods  are  liable  to  be  taken  on 
"  3i  fieri  facias  ;  the  sheriff  should  immediately  apply  to  the  Court  from 
"  which  the  writ  issues^  for  protection,  if  one  party  will  not  give  him  a 
"  sufficient  indemnity." 

Baron  Pennefather. 

[The  principle  is,  that  the  sheriff  shall  not  be  liable  to  several  actions.] 
There  is  not  a  single  case  in  the  books  deciding  that  the  sheriff  can  apply 
where  he  is  offered  an  indemnity;  and  an  application  of  this  kind  should 
be  discouraged,  by  which,  in  addition  to  poundage  and  expenses,  it  is 
sought  to  burthen  the  party  with  the  sheriff's  costs  upon  the  motion. 
[Baron  Pennefather.  Where  the  shei'iff  comes  for  a  favour,  the  Court 
never  gives  costs.]  With  respect  to  the  poundage,  the  sheriff'  has  not, 
in  the  present  case,  complied  with  the  act  of  parliament — 43,  Geo.  3,  cap. 
46.  With  respect  to  the  incidental  expenses,  there  is  a  late  case  upon 
that  point,  the  King  v.  Cooke,  (c)  where  the  sheriff  applied  for  incidental 
expenses,  and  Baron  Hullock  there  says,  "  with  respect  to  the  applica- 
"  tion  by  the  sheriff",  I  do  not  know  that  the  Court  can  assist  him."  So 
the  last  order  upon  the  subject  in  England. — Parker  and  others  v.  Booth. 
(e)  in  Sth  Bingham,  "  It  is  ordered  that  the  slieriff  do  pay  over  to  the 
"  plaintiffs,  the  money  levied  under  the  writ  o^  fieri  facias,  issued  in  this 
"  cause — minus  the  poundage,  upon  the  plaintiff's  giving  security,  &c. 
Giving  nothing  but  the  poundage. 

Baron  Pennefather. 

The  opinion  of  the  Court  is,  that  the  sheriff  should  bring  into  Court 
the  money  levied  under  the  execution  without  prejudice  to  any  remedy  he 
may  have  for  his  fees,  or  expenses. 

The  subs'tance  of  the  rule  was,  direct  the  money  levied  to 
be  brought  into  the  Court,  subject  to  the  rights  of  the  assig- 
nee and  execution  creditors,  and  to  the  claim  of  the  sheriff"  for 
his  poundage,  fees,  and  other  expenses  ;  and  let  the  assignees 
bring  an  action  of  trover  against  the  execution  creditors,  in 
which  tlie  defendants  are  to  admit  the  taking. — Venue  in  the 
county  of  the  city  ol  Dublin. 

(a)    Imp.  Prac    Slier.  122.  (b)   Wat.  Sher,  1 95. 

(cj    1  M'Clcll.  cS;  Young,   198,   199.  (d)  8  Ijing.  85. 
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EXCHEQUER  OF  PLEAS. 

APRIL    29th. 

Lessee  White  v.  Ejector. 

Where  a  conditional  order  has  been  obtained,  the  only  documents  ivhich  can 
be  used  by  the  part]j  xoho  has  taken  the  order,  on  the  motion  to  make  it 
absolute,  are  those  upon  xohich  it  is  granted.  To  support  an  application 
to  set  aside  a  judgment  in  ejectment,  and  for  liberty  to  take  defence,  there 
must  be  an  ajfidavit  of  merits,  in  xchich  the  applicant  must  set  out  his 
title. 

In  this  case  a  conditional  order  had  been  obtained  to  set  aside  the  judg- 
ment, and  that  the  tenants  might  be  at  liberty  to  take  defence. 

Mr-  Colhoun  now  moved  to  make  the  order  absolute,  and  tliat  the  affida- 
vit of  service  might  be  taken  off  the  file,  for  the  purpose  of  indicting  tlie 
process-server  for  perjury. 

Mr.  J.  Doherty,  contra. 

There  is  no  affidavit  of  merits  to  support  this  application :  the  affidavit 
is  made  by  the  attorney,  on  belief,  and  states  no  title.  The  M'ords  of  the 
affidavit  are,  that  he  is  advised  and  believes  he  had  a  good  and  just  title 
before  the  day  of  the  demise  in  the  ejectment. 

Mr.  Colhoun. 

A  further  affidavit  has  been  filed,  which  fully  states  the  merits,  and  that 
we  have  a  good  defence. —  [Baron  Pennefathfr.  That  affidavit  cannot 
be  used  upon  this  motion,  and  th3  former  affidavit  is  insufficient.] — I  have 
observed,  in  several  cases  in  this  Court,  upon  application  to  set  aside  judg- 
ments, that  wherever  it  appears  that  there  is  not  a  sufficient  affidavit  &f 
merits  the  Court  will  allow  the  application  to  stand  over,  until  a  further 
affidavit  shall  be  made ;  and,  on  the  like  principle,  the  party  should  be  al- 
lowed to  avail  himself  of  the  further  affidavit  in  the  present  case. —  [Baron 
Pexnefather.  That  may  be  in  the  case  of  an  original  application,  bitt 
not  wliere  a  conditional  order  has  been  obtained.  There  the  only  docu- 
ments wliich  can  be  used  are  those  upon  wliich  the  conditional  order  was 
granted.] — We  offered  to  go  to  trial  upon  this  ejectment  at  the  last  assizes, 
if  tliey  would  let  us  in  to  defend,  and  in  the  second  affidavit  it  is  sworn 
that  M'e  have  a  good  defence  upon  the  merits.  Is  not  that  sufficient  ? — 
[Baron  Pexnefather.  Have  you  set  out  any  title?] — The  affidavit  is 
the  usual  one,  of  merits. 

The  Court  alloived  the  cause,  and  set  aside  the  order,  iciih  ccsts. 
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APRIL    29th. 

■"  V. Executor  of  OR]>rsBy. 

Motion  granted,  for  liberty  to  file  a  xeplication  four  terms  after  plea 
pleaded.  A.  rule  for  liberty  to  proceed,  giving  a  term's  notice,  cannot  be 
entered,  unless  where  the  cause  is  at  issue. 

Mr.  Thomas  Welshe  made  application,  on  belialf  of  the  plaintiff  for  li- 
berty to  file  a  replication  to  the  pleas  filed  in  this  c;iuse,  and  take  judg- 
ment of  assets,  quando  acciderint.  (a)  The  defendant  has  pleaded  plene 
administravit,  and  no  proeeeding  has  been  taken  for  four  terms. 

Mr.  Hickson,  contra. 

The  plaintiff  had  here  a  clear  course  to  pursue.  Having  lain  by  so 
long,  he  should  have  entered  a  rule  in  the  office,  for  liberty  to  proceed, 
giving  a  term's  notice.  Their  present  application  should  be  refused,  with 
costs. 

Baron  Pennefather,  having  referred  to  the  officer  of  the  Court — 
It  appears  it  was  necessary  for  the  party  to  make  application  to  the 
Court,  as  the  practice  of  the  office  is  that  no  rule  for  liberty  to  proceed, 
giving  a  term's  notice,  can  be  entered,  unless  where  the  parties  are  at  is- 
sue. 

Motion  granted,  plaintiff  undertaking  to  take  no  proceeding  until  next 

term. 

(a)  See  the  form  of  this  judgmeat  in  2  Saund.  216 — 17. 


APRIL     29th. 

Sidney  v   M'Donnell. 

3Iotion  granted  for  liberty  to  enter  up  judgment  as  of  a  preceding  term, 
nunc  pro  tunc,  tohere  defendant  had  died  after  verdict,  and  pending  the 
arguments  of  points  saved,  on  the  terms  that  it  shoidd  not  interjere  with 
i7itermediate  judgments. 

Mr.  M.  Baker  moved  for  liberty  to  enter  up  judgment  in  this  cause, 
nunc  pro  eunc.  A  verdict  had  been  obtained  by  the  plaintiff,  subject  to 
points  made  at  the  trial,  and  pending  the  argument,  and  before  judgment 
entered,  and  after  the  term,  the  defendant  had  died.  He  cited  Tidd's 
Practice,  1th  edition,  941,  where  it  is  laid  down  that  the  Courts  will  give 
this  liberty  to  enter  judgment,  nunc  pro  tunc,  if  the  application  be  made 
in  reasonable  time. 

Per  curiam. 

There  is  this  difficulty,  which  may  not  have  occurred  to  you,  that  Inter- 
mediate judgments  may  have  been  entered  up,  or  there  may  have  been 
purchasers.  The  words  in  Tidd's  Pratice  are,  "  That  in  granting  this 
"  indulgence  the  Courts  will  take  care  tliat  it  shall  not  operate  to  the  pre- 
"  judice  of  the  defendants,  by  making  the  plaintiff  undertake  not  to  dis- 
"  turb  immediate  payments,  or  impeach  judgments  obtained  in  the  inter- 
•'  val;"  but  we  will  grant  the  motion,  the  plaintiff  undertaking  not  to  in- 
terfere with  immediate  judgments  or  purchasers. 

Motion  granted. 
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APRIL    29th. 

M'DoNAGH  V.  Smith. 

In  the  Exchequer,  tohere  an  appUcaiion  is  made  to  take  an  affidavit  or  an-^ 
swer  off  the  file,  for  the  purpose  of  instituting  a  prosecution  for  per- 
jury, the  Court  will  examine  into  the  facts  of  the  case,  and  the  motives  of 
the  prosecutor,  and  ivill  refuse  the  application,  unless  it  appear  to  he  made 
solely  for  the  purposes  of  justice^ 

Mr.  M-Donagh  moved  for  liberty  to  take  the  affidavit  of  the  defendant 
in  this  cause  off  the  file,  for  the  purpose  of  instituting  a  prosecution  for 
perjury. 

Mr.  Hatchell,  contra,  opposed  the  application,  and  stated  the  facts  out 
of  which  the  motion  arose,  as  showing  the  motives  which  actuated  the 
party  in  making  this  application,  and  that  it  was  not  for  the  purposes  of 
public  justice. 

Mr.  M'-Donagh,  in  support  of  the  motion,  contended  that  the  Court 
would  not  upon  applications  of  this  kind,  examine  into  the  motives  of  the 
prosecutor — Stratford  v.  Green,  (a.) 

Baron  Pknnefather. 

We  have  never  admitted  that  case  as  an  authority;  our  rule  is  to  refuse 
the  application  unless  it  appears  that  it  is  made  solely  for  the  purposes  of 
public  justice. 

Mr.  Dixon  (amicus  curice,)  observed  in  reference  to  Strafford  v.  Green, 
that  when  that  case  first  came  before  the  Court  of  King's  Bench  in  Ire- 
land, Lord  Chief  Justice  Downes  expressed  his  most  unqualified  surprise 
at  it. 

Application  lefused. 

(a)  1  Ba.  &Bea.  29J.     See  Swift  v.  Quinlan,  1  Hogan,  132. 


May  8th. 

Gkeen  v.  M'Clintock. 

PRACTICE.— SECURITY  FOR  COSTS. 

In  the  Exchequer,  tvhere  the  plaintiff  resides  out  of  the  jurisdiction,  the 
defendant  is,  at  any  time  before  plea  pleaded,  entitled  to  a  rule  to  stay 
proceedings,  until  security  he  given  for  costs. 

Mr.  Hutton  moved,  that  the  procedings  in  this  cause  should  be  stayed, 
until  the  plaintiflF,  who  resided  out  of  the  jurisdiction,  should  give  secu- 
rity for  costs. 

Mr.  Walshe,  contra,  contended,  tliat  tlie  party  was  too  late  in  his  ap- 
plication, as  judgment  had  been  already  marked,  for  want  of  a  plea.  The 
notice  of  the  present  motion  had  not  been  served  until  the  evening  of 
the  last  day  upon  which  a  plea  could  have  been  filed ;  and  no  plea  having 
been  put  in,  judgment  was  properly  marked. 

X 
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Per  curiam. 

The  judgment,  having  been  marked  after  notice  of  application  to  the 
Court,  for  a  rule  to  stay  proceedings,  until  secui'ity  be  given  for  costs — a 
rule  to  which  the  party  is  entitled,  at  any  time  before  plea  pleaded — that 
judgment  must  be  set  aside,  and  the  plaintiif  must  stop  proceedings,  until 
he  give  the  security  sought. 

Hale. — Set  aside  the  judgment^  and  let  proceedings  he   stayed,    until 
plaintiff  give  security  for  costs. 


APRIL   23d. 

Napier  v.  Napier. 

Where  a  conditional  order  has  been  obtained,  and  an  affidavit  is  filed,  as 
cause,  and  before  any  application  or  notice  to  niake  the  order  absolute,  but 
not  in  the  regular  time,  a  further  affidavit  is  filed  as  cause — the  second 
affidavit  cannot  be  used  on  Hie  motion  to  make,  the  order  absolute,  ivithovi 
first  obtaining  the  permission  of  Hie  Court.  Wliere  an  award  is  made 
for  the  payment  of  money,  with  interest  until  paid,  no  attachment  will 
lie  for  breach  by  non-payment, 

Mr.  Gilmore  moved  to  make  the  conditional  order  for  an  attachment 
obtained  in  this  cause  absolute.  The  parties  hex*e  had  entered  into  an 
arbitration,  and  the  arbitrators  had  awarded  that  the  defendant  should  pay 
a  certain  sum,  which  he  now  refuses  to  pay. 

Mr.  Holmes  and  Mr.  Hidton  shewed  cause. 

This  order  has  been  obtained  upon  an  insufficient  affidavit  and  docU' 
nients.     It  does  not  state  that  there  was  any  notice  to  the  defendant,  or 
service  of  the  award,  &c. ;  and  the  authorities  are  express,  that  such  per- 
sonal service  is  necessary.     See  Tid'Vs  Practice,  836,  7,   last  edition,  and 
Rex  V.  Smithies,  (a) — [Baron  Pennefather.     An  attachment  had  been 
already  obtained  for  the  non-payment  of  the  first  instalment,  upon  which 
service  had  been  regularly  made,  which  may  be  considered  sufficient  no- 
tice.]— But,  further,  we  have  filed  two  affidavits,  in  answer  :  the  first  af- 
fidavit was  filed  in  time,  within  four  days,  and  before  the  rule  was  made 
absolute,  or  any  notice  of  application  for  that  purpose;  the  second  affida- 
vit was  filed  as  might  regularly  have  been  done;  just  as  in  the  case  of  a 
rule  to  plead.  There,  though  the  time  to  plead  have  elapsed,  yet  if  judgment 
be  not  marked  a  plea  may  be  filed. — [Baron  Pennefather.  You  ought  to 
have  applied  for  liberty  to  use  the  second  affidavit :  it  was  filed  out  of 
time.     You  having  already  filed  an  affidavit,  and  prevented  the  rule  being 
made  absolute,  it  cannot  be  used  now.] — Even  on  the  terms  of  the  deed 
of  submission,  the  defendant  is  not  liable  upon  the  merits.     The  arbitra- 
tors had  power  and  authority  to  fix  the  value  of  the  property,  which  we 
agreed  to  purchase ;  and  they  have  awarded  that  the  money  shall  be  paid 
by  instahnents.     The  party  here  has  made  a  demand  of  the  last  instal- 
ment, without  tendering,  as  lie  ought,  a  conveyance  of  the  properly.     He 
cannot  be  attached,  in  such  a  case  :  the  conveyance  must  first  be  tendered. 
Standley  V.  Hennington',  if>)  and  the  three  last  instalments  ought  not  to 
have  been  demanded  at  once  :  the  last  one  was  not  due  without  a  tender 

I  a)   .  Term  Rep.  Zi\.  (b)  8  Taua<.  561. 
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of  the  conveyance,  as  the  award  was  that  such  conveyance  should  be 
made  on  such  payment  of  the  last  instalment,  and  no  attachment  will  Vw 
in  such  case.  Strutt  v.  Rogers,  (c)  The  defendant  lias  not  got  tlie  pro- 
perty which  he  poi'chased,  and  the  plaintiff  is  not  injm-ed,  for  he  has  pos« 
session  of  the  property. 

Mr.  Whiteside,  in  reply. 

The  defendant,  here,  contracted  to  purchase  the  estate  from  the  plaiii- 
tiflF,  and  has  paid  part  of  the  money,  but  refuses  to  pay  the  remain<ler. 
As  to  the  deed,  that  must  be  prepared  by  defendant's  own  Counsel. — 
[Baron  Pewefather.  But  ought  not  the  plaintiff  to  have  tendered  a 
conveyance  ?3 

Chief  Baron.  On  looking"  into  the  siibroission  and  award  I  find  that 
the  arbitrators  were  to  fix  and  ascertain  the  value  to  be  given  for  the  pro- 
perty which  was  contracted  to  be  bought :  tliey  have  done  so,  and  awarded 
that  it  should  be  paid  by  instalments,  and,  if  not  paid,  they  award  interest 
upon  the  money,  at  six  per  cent.  If  tlie  plaintiff"  is  to  have  interest  upon 
tlie  money,  until  paid,  he  cannot  have  an  attachment  for  non-payment  of 
the  principal. 

Cause  shewny  allowed. 
(c)  7Tann(.2I3. 

MAY  8X1*. 

Richards  v.  Burse. 

Motion  to  change  the  venue,  on  usual  affidavit  and  undertaking.  Plain' 
tiff's  affidavit,  in  reply,  stated,  that  the  principal  witnesses  resided  in 
the  county  where  venue  laid,  and  that  he  was  too  poor  to  pay  their  ex- 
penses of  attending  a  trial  elsewhere 

This  was  a  transitory  action :  the  venue  was  laid  in  the  county  of 
Roscommon. 

Mr.  O'Malley  applied  to,  the  Court  for  a  conditional  order  to  change 
the  venue  from  the  county  of  Roscommon  to  the  county  of  Mayo,  upon 
an  affidavit,  stating  that  the  cause  of  action,  if  any,  arose  in  the  cjunty 
of  Mayo,  and  not  otherwise  or  elsewhere  out  of  that  county. 

Mr.  on  behalf  of  the  plaintiff,  opposed  the  application,  in 

the  first  instance,  upon  an  affidavit,  stating  that  plaJntift"s  witnesses,  his 
workmen,  who  did  the  work,  resided  in  the  county  of  Hoscommon,  and 
that  he  Avas  poor,  and  unable  to  pay  the  expense  of  taking  the  witnesses 
to  attend  a  trial  out  of  the  county  of  Roscommon ;  but  plaintiff  did  not 
give  the  usual  undertaking.  The  affidavit  also  stated  that  the  defendants 
were  men  of  fortune  and  influence  in  the  county  of  Aiayo,  and  that  plain- 
tiff believed  he  could  not  have  a  fair  trial  there- 
Mr.  O'Malley  contended,  that,  on  these  affidavits,  the  venue  should 
be  changed,  or  that,  at  all  events,  the  Court  sliould  give  a  conditional  or- 
der, and,  that  on  shewing  catise  against  that  order,  the  plaintiff  should 
make  a  proper  case  to  retain  the  venue;  or  that,  upon  the  latter  ground,  that 
he  could  not  have  a  fair  trial  in  Mayo :  he  might  move  to  have  the  venue 
changed  to  some  other  county. 

The  Court  said  no  rule — so  the  venue  isas  retained. 
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May.  8th. 

Dixon  v.  Power. 

TITHE  COxMPOSITION.— DEMURRER. 

Tenant  in  possession,  previous  to  the  tithe  composition,  under  written  ogree- 
ment  for  a  lease,  at  a  certain  rent,  after  the  composition  is  established  in 
the  parish,  takes  a  lease  c-nformable  to  the  agreement,  he  may  set  off 
sums  jmid  for  tithe  composition  against  the  lenU 

This  was  an  action  of  debt,  for  rent :  the  defendant  pleaded  that  the 
lease  was  made  after  the  passing  of  the  act  for  the  establishment  of  com- 
position for  tithes,  and  ai'ter  the  establishment  of  such  composition  in  the 
parish,  and  that  he  had  paid  the  tithe  composition  due  from  the  occupier 
out  of  the  lands.  To  this  tlie  plaintiff  replied,  that  although  it  was  true 
that  the  lease  was  made  after  tiie  tithe  composition  was  established,  yet 
that  the  defendant  held  at  tlie  rent,  under  and  by  virtue  of  an  agreement 
previous  to  the  establishment  of  the  tilh3  composition.  To  this  replica- 
tion the  defendant  demurred. 

Mr.  Hichson,  in  support  of  the  demurrer. 

By  the  statute  for  the  establishment  of  composition  for  tithes,  in  Ire- 
land, (a)  section  41,  it  is  enacted,  that  whenever,  under  the  provisions  of 
the  act,  any  composition  shall  be  made  for  the  tithes  payable  in  any  pa- 
rish, every  person  who  shall,  afterwards,  let,  set  or  demise  any  land,  ly- 
ing within  such  parish,  at  a  rack  rent,  shall  make  such  lease  or  demise 
ffee  from  the  payment  of  tithes  during  the  continuance  of  such  composi- 
tion ;  and,  in  such  case,  it  shall  be  lawful  for  the  lessee  or  occupier  of  such 
land,  and  such  lessee  or  occupier  is  authorised  and  required  to  pay  the 
amount  of  such  composition  in  respect  of  the  lands  demised  by  such  lease, 
to  the  incumbent  and  other  person  entitled  to  such  composition ;  and  it 
shall  be  lawful  for  such  lessee  or  occupier  to  deduct  the  amount  of  such 
payments  out  of  the  amount  of  rent  payable  by  such  lessee  or  occupier, 
to  bis  immediate  landlord,  and  tlie  receipt  of  the  incumbent,  &Cc,  shall  be 
a  good  discliarge  to  the  lessee  for  so  much  of  the  rent  as  the  sura  specified 
in  tlie  receipt  to  be  his  proportion  shall  amount  to.  Now,  tlie  lease,  in 
the  present  instance,  has  been  made  subsequent  to  the  establishment  of 
the  composition  for  tithes,  under  this  act, 

P.Ir.  G.  Bennett,  (K.  C.)  and  Mr,  Geraghtg,  contra,"  in  support  of  the 
pleading. 

Deiendant  was  in  possession,  under  an  agreement  for  a  lease  for  twenty 
years,  at  a  certain  rent;  and  the  lease  was  made  in  execution  of  that 
agreement,  and  for  the  term  contained  therein.  Suppose  a  bill  had  been 
filed,  for  the  specific  execution  of  that  agreement,  a  Court  of  Equity 
would  decree  the  execution  of  the  lease,  at  the  rent  agreed  upon ;  but 
surely  it  would  never  make  the  landlord  subject  to  the  payment  of  the 
tithe  composition.  [Baron  Pennefather.  A  Court  of  Equity  would 
decree  the  specific  execution  of  a  lease,  at  the  rent  mentioned  in  the  ar- 
ticle, together  with  the  sum  payable  for  tithe  composition.]      But  does 

(a)  4  Gpo.  4,  cap.  99,  s°c.  41.  By  this  section  it  is«  enacted,  in  snbstJincp,  that  ow- 
ner oi  l;iii(i  sliiiH  lei  such  1  md  tithe  In'e,  where  coiiijxinil  itm  h'lS  baen  e;tabJished,  tiiid 
ilie  GtcUj  ier,  ()ayi[ig  the  couiiiosilitjii,  Hluili  utiluct  it  oi.t  of  bis  reul. 
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not  the  replication  shew  the  lease  to  be  binding  from  the  date    of  tho 
article? 

The  lease  is  for  the  residue  of  a  term,  and  is  not  made  in  its  terms  frea 
from  the  payment  of  tithe,  as  by  the  act  is  required,  and  the  parlieai 
agreed  that  it  should  not  be  so,  by  virtue  of  the  pre-exist ir.g  contract. 

The  Court  allowed  the  demurrer. 


The  following  has  been  furnished  to  the  Editor,  as  a  Copy  nf  the  Fiist 
Special  Count  in  the  Declaration  for  Tithe  Composition,  in 

Dawson  v.  Foley. 

For  that  whereas  heretofore,  and  after  the  time  of  the  making,  and  in 
pursuance  and  by  virtue  of  a  certain  Act  of  Parliament,  made  and  {>•  ssed 
in  the  fourth  year  of  his  late  Majcjsty,  George  the  Fourth,  for  the  intent 
and  purport  of  providitig  for  tlie  establishment  of  composition  for  titiies, 
in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  for  a  limited  time,  and  before  the  first  day  of  in 

the  year  of  our  Lord  18  to  wit,  &c.  a  certain  composition  or  yearly 
sum  was  in  and  by  a  certificate,  then  and  there  made  and  signed  in  that 
belialf,  duly  ascertained  and  fixed  as  a  composition  for,  and  satisfaction 
of  all  the  tithes,  growing,  renewing, 

arising,  payable,  or  yielded,  in  each  successive  yeai%  within  the  said  pa- 
rish. And  thereupon  afterwards,  and  after  the  making  and  signing  of 
the  said  certificate  of  the  said  composition,  in  pursuance  of  the  said  act, 
to  wit,  &c..  the  said  composition  was  duly  applotted  and  assessed,  upon  all 
land  s  within  the  said  parish,fnot  bei^g  tithe-free.  By  means  whereof,  the 
occupiers  of  the  said  lands  I'espectively,  from  time  to  time,  being  from 
and  after  the  first  day  of  in  the  year,  &c.,  on  the  days 

and  times  respectively  and  in  manner  herein  aiter  specified,  became  and 
were  liable  to  pay  the  of  the  said  parisli,  for  the  time  being-, 

certain  yearly  sums  specified  in  the  said  applotnient,  and  cliargeable  upon 
and  apportioned  amongst  the  said  lands  and  the  parcels  thereof,  set  forth 
and  ])articularised  in  and  by  the  said  applotnient,  each  of  which  said  last 
mentioned  yearly  suras,  so  chargeable  and  apportioned  as  last  aforesaid, 
thereby,  then  and  there  became  and  was  payable  to  the  of 

the  said  parish,  by  the  occupier,  for  the  time  being,  of  the  portion  or 
parcel  of  the  said  lands,  upon  which  the  same  was,  by  the  said  applot- 
nient, made  chargeable  as  aforesaid,  by  two  even  and  equal  half  yearlv 
payments,  on  the  first  day  of  May  and  first  day  of  Is'ovember,  in  each  and 
every  year,  for  and  during  tlie  term  of  21  years,  {a)  from  and  alter  the 
first  day  of  November,  in  the  year  of  our  Lord  18  thence  next  ensu- 
ing. And  the  said  composition  and  applotnient,  so  having  been  made  as 
aforesaid,  afterwards,  to  wit,  &c.  the  said  defendant  was  and  thencefortii, 
until  and  up  to  the  ■   day  of,  &c.  hath  been  in  the  oociipa- 

tlon  of  certain  lands,  specified  in  the  said  applotnient,  and  in  and  by  the 
same  made  chargeable  with  a  certain  annual  sum,  to  wit,  the  sum  of  £ 
for  and  as  a  rate;ible  proportion  of  the  said  composition,  and  payable   on 
the  days  and  timo^  and  in  niimnsr  as  heretol'ore  is  mentioned.     Neverthe- 
less the  said  plaintiff,  as  such  as  aforesaid,  saith,  that  ou 

(a)  But  see  2  &  5  Will.  4,  c,  1 1 9,  s.  6, 
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the  said  last  mentioned  day  and  year,  to  wit,  at  &c.  a  larg-e 

sum  of  money,  to  wit,  the  sum  of  £  of  tlie  said  money,  so 

applotted,  cliarg-eable  and  payable  as  last  aforesaid,  became  and  was  due 
and  payable  from  said  defendant,  as  such  occnpier  as  last  aforesaid,  to 
the  said  plaintiff,  as  such  as  aforesaid,  and  still  is  in 

arrear  and  wholly  unpaid  to  the  said  plaintiff,  as  such 
as  aforesaid,  by  the  said  defendant,  as  such  occupier,  as  last  aforesaid, 
whereby  an  action  hath  accrued,  &c.  (b) 

Counts  may  be  added  for  tithes  barg-ained  and  sold,  and  for  tithes 
used,  taken  and  enjoyed,  by  the  permission  of  the  plaintiff. 

For  that  whereas  heretofore  and  [after  the  time  of  the  making,  and  in 
pursuance  and  by  vii-tue  of  a  certain  Act  of  Parliament,  made  and  passed 
in  the  fourth  year  of  the  reign  of  his  late  Majesty,  George  the  Fourth, 
for  the  purport  and  intent  of  providing  for  the  establishment  of  composi- 
tions for  tithes,  in  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  called  Ireland,  for  a  limited  time;  and  a  eertain  other  Act  of 
Parliament  made  and  passed  in  the  fifth  yeaz*  of  the  reign  of  his  said  late 
Majesty,  George  the  Fourth,  for  the  purport  and  intent  of  amending  the 
said  Act  so  passed  in  the  said  fourth  year  of  his  said  late  Majesty,  George 
tlie  Fourth,  and  before  the  day  of  &c.  &c.,  to 

wit,  on  the  day  of  at  the  parish  of  to  wit,  at 

in  the  county  of  a  certain  composition,  a  yearly 

sum,  was,  in  and  by  a  certificate  then  and  there  made  and  signed  in  that 
behalf,  duly  ascertained  and  fixed  as  a  composition  for  and  satisfaction  of 
all  the  tithes,  growing,  renewing,  arising,  payable  or  yielded 

m  each  successive  year  within  the  said  parish,  and  thereupon,  afterwards, 
in  pursuance  of  the  said  Acts,  to  wit,  on  the  day  of  &c., 

to  wit,  at  in  the  county  of  the  said  composition 

was,  by  virtue  and  in  pursuance  of  said  Acts,  duly  applotted  and  assessed 
upon  all  lands  within  the  said  parish,  not  being  tithe  free,  by  means  where- 
of the  occupiers  of  the  lands,  respectively,  from  time  to  time,  for  the  time 
being,  to  wit,  from  and  after  the  day  of  on  the 

days  and  times  respectively,  and  in  manner  herein  after  specified,  became 
and  were  liable  to  pay  to  the  person  entitled  to  the  tithes 

of  the  said  parish,  for  the  time  being,  certain  yearly  sums,  specified  in  the 
said  applotment,  and  chargeable  upon  and  appoi'tioned  amongst  the  said 
lands,  and  the  parcels  thereof,  set  fbrth  and  particularised  in  and  by  the 
said  applotment,  each  of  which  said  last  mentioned  yearly  sums  so  charge- 
able and  apportioned  as  last  aforesaid,  thereby  then  and  there  became  and 
was  payable  to  the  person  entitled  to  the  tithes  of  the  pa- 

rish aforesaid,  by  the  (U'cnpiei*,  for  the  time  being,  of  the  portion  or  parcel 
of  said  lands,  upon  which  the  same  was,  by  the  said  applotment,  made 
chargeable  as  aforesaid,  by  two  even  and  equal  half-yearly  payments,  on 
the  first  day  of  November  and  first  day  of  May,  in  each  and  every  year, 
for  and  during  the  term  of  twenty-one  years,  from  and  after  the 
day  of  in  the  said  year  and  the  said  composition  and 

applotment  so  having  been  so  made  as  aforesaid,  afterwards,  to  wit,  on  the 
day  of  to  wit,  at  aforesaid,  the  said 

plaintiff  was,  and  hitherto  hath  been,  and  now  is,  the  person  entitled  to 
the  tithes  of  the  said  parish  of  and  the  said  plain- 

tiff, as  such  person  so  entitled  to  the  tithes  of  said  parish, 

(b)  See  an  excellent  precedent  in  2  Law  Rcc.  97. 
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as  aforesaid,  in  fact  saith,  that  tlie  said  defendant,  afterwards,  to  wit,  on 
the  day  of  at  was  and  thenceforth, 

until  and  upon  the  day  of  hath  been  in  the  occu- 

pation of  certain  lands,  specified  in  said  applotment,  and  in  and  by  same 
made  chargeable  with  a  certain  annual  sum,  to  wit,  the  sum  of 
sterling,  for  and  as  a  rateable  proportion  of  the  said  composition,  and 
payable  on  the  days  and  times  and  in  mannei*  as  herein  before  is  mention- 
ed ;  neverth^ess  the  said  plaintiff,  as  such  person  so  entitled  to  the 
tithes  of  the  «aid  parish  as  aforesaid,  saith,  that  on  the  last-mentioned  day 
and  year,  to  wit,  at  a  large  sum  of  money,  to  wit,  the  sum 

of  of  the  said  money  so  applotted,  chargeable  and  payable  as 

last  aforesaid,  became  and  was  due  and  payable  from  the  said  defendant  as 
such  occupier  as  last  aforesaid,  to  the  said  plaintiff,  as  such  person  so  en- 
titled to  the  tithes  as  aforesaid,  and  still  is  in  arrear  and  wholly 
unpaid  to  the  said  plaintiff,  as  such  person  so  entitled  to  the 
tithes  of  the  said  parish  as  aforesaid^  by  the  said  defendant,  as  such  occu- 
pier as  last  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiif, 
to  demand  of  and  from  the  said  defendant  the  said  sum  of 
parcel  of  the  sum  demanded.     And  whereas,  also,  the  said  defendant,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  was  indebted  to 
the  said  plaintiff  in  the  further  sum  of                          for  tithes, 
arising)  growing,  renewing  and  happening  upon  and  from  certain  lands  of 
the  said  defendant,  situate,  lying  and  being  in  the  parish  of 
and  due  and  of  right  payable  to  the  said  plaintiff",  as  the  person  entitled 
to  the                           tithes  of  the  said  parish  of                           by  the  said 
plaintiff  before  that  time  bargained  and  sold  to  the  said  defendant,  at  his 
special  instance  and  request,  and  by  the  said  defendant,  according  to  that 
bargain  and  sale,  had  taken  and  retained,   to  and  for  his  own  proper  use 
and  benefit,  and  to  be  paid  to  the  said  plaintiff  by  the  said  defendant  when 
he,  the  said  defendant,  should  be  thereunto  afterwards  requested:  whereby 
and  by  reason  of  the  said  last-mentioned  sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand 
and  have  of  and  from  the  said  defendant  the  said  sum  of  as 
residue  of  the  said  sum  above  demanded,  yet  the  said  defendant,  although 
often,  &jc- 


ROLLS. 

MAY    1st, 

Lloyd  v.  Lord  Trimleston. 

Where  publication  has  passed  it  will  not  be  respited,  unless  upon  an  affida- 
vit, stating  that  the  party  has  not  seen  and  will  not  see  the  depositions  in 
tJte  mean  time.  Where  defendant  is  out  of  the  jurisdiction,  and  a  condi- 
tional decree  against  him,  service  of  it  and  the  subpoena  to  perform,  or 
shew  cause,  will  be  subtituted,but  the  subpoena  is  not  to  be  returnable  Jor 
six  weeks  at  the  least.  "Z  VVm.  4,  cap,  33,  applies  to  service  of  tlie  sub- 
poena to  answer,  and  process  subsequent  to  such  service  under  the  act. 

Mr.  Ball,  (K.  C.)  and  Mr.  Farrell,  (K.  C.)  on  behalf  of  the  defend- 
ant, Lord  Trimleston,  moved  the  Court,  that  the  rule  for  passing  publica- 
tion might  be  set  aside,  and  publication  respited  until  the  first  of  July 
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next,  and  for  liberty  to  examine  witnesses  in  the  mean  time.  The  appli- 
cation was  resisted  on  the  ground  that  publication  having  passed,  the  plain- 
tiff would  be  delayed  in  hearing  his  cause :  and  also,  that  the  affidavit  to 
ground  the  motion,  which  declared  that  the  defendant  had  not  seen  the  de- 
positions already  publisied,  was  defective,  in  not  also  stating,  as  it  should 
have  done,  that  he  would  not,  in  the  mean  time,  see  them.  The  M^iSTER 
OF  THE  Rolls  thought  the  motion  untenable  on  the  latter  ground,  but 
would  have  allowed  the  motion  to  stand  over  for  a  further  affidavit.  The 
plaintiff's  Counsel,  Mr.  Blarher,  (K.  C)  and  Mr.  J.  Hartley,  (K.  C.) 
then  waived  the  objection,  and  moved,  on  the  part  of  the  plaintiff,  for  li- 
berty to  substitute  the  service  of  the  conditional  decree  and  subpcena  to 
shew  cause,  upon  the  defendants,  R.  Barn  wall,  and  R.  White,  who  resided 
out  of  the  jurisdiction,  by  service  upon  their  six-clerks  and  solicitors. 

Master  of  the  Rolls.  From  this  motion  of  the  plaintiff,  it  appears 
that  the  cause  cannot  be  heard  until  after  the  time  sought  by  the  defend- 
ant has  elapsed,  for  the  application  is  to  substitute  service,  and  the  sabpcena 
in  that  case  must  not  be  i-eturnable  for  six  weeks  at  least. 

Mr.  Blacker,  (K.  C.)  contended  that  the  service  sought  came  within  the 
2d  Wm.  Uh,  cop.  33.  {a) 

Master  of  the  Rolls.  That  act  only  applies  to  the  service  of  sub- 
pcena  to  answer,  and  to  all  process  subsequent  to  such  service  of  subpoena 
to  answer,  under  the  provisions  of  that  act.     The  substance  of  the  order 

was— 

Substitution  of  service  on  the  defendant's  six-clerk  and 
solicitors  of  the  conditional  decree  and  sicbpcena  to  perform, 
or  shew  cause,  allovs'ed — the  subpoena  not  to  be  returnable  for 
six  weeks,  and  publication  respited  in  the  mean  time.* 

(a)  Vid.  Stewart  v.  HuddaH,  5  Law  Rec.  N;  S.  22,  25.    Houlditch  v.  BurtoD, 
ibid.  85. 

•  For  the  practice  as  to  the  permission  to  examine  witnesses,  after  publication  has 
passed,  where  and  npon  what  grounds  it  will  be  granted— when  and  upon  whatgrt/unds 
the  rule  for  passing  publication  will  be  set  aside,  and  by  whom  the  aiiidavit  in  support 
of  the  application  should  be  made,  see  Coates  v.  Coates,  1  Hog.  9— French  v.  Morgan, 
1  Ho».  230  .3.  With  respect  to  the  service  of  subpoena  order  or  decree  on  a  defeud- 
ant  out  of  the  jurisdiction,  after  he  has  been  regularly  served  in  this  country  with  the 
subpoena  to  answer,  and  has  appeared,  see  Anon.  1  Hog.  1    -Nolaa  v.  Nolan,  1  MoU 

loy^  83 1  Molloy,    244 ;  and  Lloyd  v.  Lord  Trimlenton,  2  Hog.  85,  9.     See,  also, 

O'Keeffe's  Rules  and  Orders,  p.  25,  85,  and  109. 

The  latter  part  of  the  order,  in  the  principal  case,  as  to  the  return  of  the  subpoena 
to  shew  cause,  where  the  defendant  is  out  of  ihe  jurisdiction,  and  service  siibstituied, 
is  conformable  to  the  general  order  of  the  Court  in  O'Keelie's  Rules  and  Orders,  which 
is  as  follows  .—Burton  V.  Barlow.  Clearing  on  conditional  decree.  No  appfarance 
for  (he  defendant,  Barlow.  Conditional  decree  read.  Affidavit  of  the  plaintiff,  Bur- 
ton, read. 

Mr.  Powell  says  there  is  a  reasonable  time  to  be  given  to  the  party,  he  being  resident 

in  England. 

Lord  Chancellor 

Desires  that  where  the  party  is  out  of  the  kingdom,  and  the  serrice  ordered  on  the 
clerk  there  ought  to  be  six  week^  notice,  at  least,  before  the  return  of  the  subpoena. — 
O'tCeeffe's  Rules  and  Orders,  42.     See  also  p.  31  and  59. 

As  there  is  a  difference  in  the  practice  of  the  Courts  of  Chancery  and  Exchequer,  in 
thit  country,  with  respect  to  decrees  upon  sequestrations,  and  as  the  course  of  practice 
in  the  English  books  being  essentially  different,  can  only  serve  to  mislead,  the  following 
observations  upon  decrees,  and  detail  of  the  practice  in  this  country,  may,  perhaps,  be 
useful. 
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A  decree  i«  either  absolnfe  or  conf^itional — Absolute,  which  iinmedlafply  binds  tha 
party,  nni\  which  can  only  be  alfpied  by  a  rehearing,  by  a  bill  o(  review,  or  by  an  ap- 
peal. Conditional,  that  in  which  a  df.y  is  given  to  ^liew  cause  ;  and  it  may  be  consi- 
(iered  witii  riMVrence  (o  the  circnaisiances  under  which  it  is  pronounced:  lir.>-t,  in  the 
case  where  (he  defendant  hus  appealed,  answered,  a'.id  appeareii  at  the  hearing':  second- 
ly, where  the  defendant  Ikh  ai^je  tre  i  and  ar.swerei,  and  br-en  served  with  subpoena  to 
hear  jntJgraeni,  but  does  not  a');;ear  at  the  hearin^^:  liiirdly,  where  (he  defendant  has 
appeared,  bat  has  not  answ^i'ed  ;  a:id,  fourthly,  wljere  the  defendant  has  not  appeared. 
In  the  thst  rase  it  is  absoJnts—  in  the  se.ond,  thiri  a  id  fourth  cases,  it  is  either  abso- 
lute or  coiiditional;  and  in  the  two  last  cases  it  is  what  is  called  a  decree  upon  sequei- 
tration. 

Where  the  defendant  has  appeared  and  answered,  but  does  not  appear  at  the  hear- 
ing, the  practice  of  the  Court  of  Chaneesy,  in  Kafjlaud,  is.  to  pronounce  a  condi- 
tional decree.  Lube's  Analy.'-is,  145.  Landou  v.  Ready.  1st  Sim.  and  St.  44 — and  th« 
same  is  the  course  of  practice  of  the  Court  of  Bxcheqner  in  this  couniry.  How.  Eijuily 
Exchr.  397-  -and  such  was  also  the  practice  of  the  Court  of  Chancery  in  Ireland  pre- 
vious to  the  general  order  of  27lh  January,  1792.  That  order  abolished  the  practice  of 
C'inditioaal  decrees  in  all  cases  where  the  defendant  has  appeared  and  answered,  and, 
in  snch  cases,  accordingly,  the  decree  is  now  absolute.  O'Keeffe's  Rules  and  Orders, 
28—84 

Where  the  defendant  has  appeared,  but  refuses  to  answer,  and  stands  out  all  pro- 
cess of  contempt,  the  practice,  in  England,  is,  to  decree  that  ihe  bill  be  taken  pro  con~ 
fesso,  as  it  is  called,  and  this  decree  is  absolute.  Landon  v.  Read'j,  1  Si  n,  and  St.  44 — 
and  the  Court  of  Exch«qner,  here,  have  the  same  pr.ictice.  How.  Equity  Exchr,  482— 
and  this  decree,  in  ii:!j;l  in  I,  is  to  b3  pr,inon:)ced  by  t'ie  Court,  and  njt  to  be  drawu  up 
by  tha  plaintiif,  as  in  tliecass  of  a  c'lnditioual  decre^'.  Gaary  v.  Sheridan,  8  Ves.  1^2 
K.'iifjlit  V.  Vou.ig.  2  Ves.  and  Bfa.  IS4  thonojh  it  is  th?  naty  of  tt^e  plaintitf"  to  see  that 
It  is  right.  Ilainilton  v  H<iuc/Ufon,  2  Rlitih,  170,  wh^ch  was  an  appeal  from  the  Court 
of  Exchequer  in  Ireland.     See  Lord  RedesJale's  opi.iion  at  page  186,  7. 

Where  the  defendant  did  not  appear,  the  Court  did  not,  accordinjf  to  its  ordinary 
course  of  practice,  formerly  decree  the  bill  to  be  taken  ;?/*o  coa.fc.iso,  but  proceeded 
to  sequester  the  rieFendant's  lands;  but  now,  by  tha  act  of  6'.h  Gan.  2,  cap.  25,  En"", 
whsre  the  defendant  does  not  enter  his  appearance  within  tiie  usual  lime  after  thesab- 
poana,  and  on  aiiidavn  that  it  is  .suspected  he  ahscoi.ds,  to  avoid  service,  the  Court  ia 
England  may  iix  a  day  for  iiis  appearance,  ar.d  in  tiofunit  may  uccree  the  bill  to  be  taken 
pro  confesso.  Lube's  Anal-^'<is,  33;  New  Chan  Prac.  87,  2d  Edin,',  and  this  decree  is 
in  forai  absolute;  but  isditferent  fro  ti  the  decree  upon  a  hill  taken  pro  conj'esso,  in  the 
ordinary  course  of  the  Court.     Ogiloie  v  Hearne,  13  Fes.  5J4. 

In  Ireland,  whan  the  defendant  ne^l^cts  to  ipjear,  thara  is  no  similar  eaactment  to 
the  5thGeo.  2,  cap.  25,  Eng.  but  the  proceedings  are  regui  itod  by  Ihe  pro'/isioas  of  the 
8tatnte  7  Geo.  2,  cap.  14,  sec.  7.  By  that  statul;^  it  is  eaacte.t,  that  where  a  defendant 
tu  any  bill  in  the  Chancery  or  Exchequer,  shill  apisoar  to  said  C.uu'ts  to  have  been  duly 
served  with  process  of  subpoena  to  answer  sucii  bill,  and  bli  lil  stand  out  process  of 
co'iteni.Jt  to  ;i  se(|nei(ration,  and  aegl^-ct  to  appear  on  such  servica  by  hi-i  six-clerk  or 
at'orney,  in  the  U'iiial  ni  inner,  the  Oi»art  may  appoint  a  clerk  in  Court  to  appear  (op 
hi  n,  ai.i  iheasuoh  pra;;eeJings  may  bi  hal  in  tha  cause  as  if  he  h  iJ  actually  appeared, 
and  accarJing  to  the  practice  of  the  C aurt  of  Exctiequer  here,  this  decree  is  absolute 
where  (he  seque«tration  is,  for  want  of  an  appsarauce,  and  the  proceedings  are  under 
the  statute,  in  like  manner  as  in  tha  case  where  the  sequestratioa  is  for  want  of  aa 
answer.    How.  Equity  Exchr.  492,  3. 

But  the  practice  of  the  Court  of  Chancery,  in  Ireland,  is  altogether  diTerent:   inth.it 
Court  there  is  no  proceeding  similar  or  anilogoas  to  tlie  coarse  pur-sneJ  in  13no-land,  to 
have  a  bill  taken   «3i'j  ^jif.'.nj,  whetlier   in  d>;f'auil  of  an  answer  or  in   dei'iult  of  an  ap- 
pe.irauca  ; — indeed  with  respect  to  the  Litter  case,  there  are  na  st  itiiteabie  pro7isi;):is  ia 
Ireland  similar  to  those  of  5  Gao. -2,  cap   25,  ^^^    e>:ca,}t,   peril  i:)i,   in    ca.^t;s  of  mort- 
gages, for  whi.ch  sonie^vhit  similar  provisions  are  enacted  by  tha  7ili  Gao.  2,  cap,  14,  sec 
J,  2,  5,  4,  5  and  (J.     Tu'j  practice,  in  Cii.mcary.  in  tliese  dacroes  upon   sequestration,  ia 
that  the  decrees  shall  be  conditional,  and   nia  la  up  by  t'le  parly.      R);i'e' s    Rules,    Rule 
7;- — T  i   <)\'{i'.\iYc' a  Aipeini,  21 ;  and  that  prdclice  is  regulated  by  the  general  order  of  tha 
ISlh    Fobiuiry,   i:-M,     O  /l>j/?W\  R  ih.  ■  and  J  -drs ,  Sd.     WneJier  therefore  the  casa 
be  that  t'.ia  defendant   lias  appeired.   and  the  s?qaeitration    i-i  for  want  of  an  answer,  or 
that  the  defendant  has  not  appeare.l.  and  the  uroc<.'eiling  is  under  the  statute  7  Glo   2 
cap,  14,  s?c.  8,  the  course  of  practice  is  the  same.     Tha  cause  is  set  djwn  upon  seques- 
tration and  raturn,  and  without  opening  the  bill  or  reading  the  prayer  of  it,  the  party 
takes  such  decree  as  his  t'ounsal  can  abide  by,  without  any  judicial  opinion  given  by  the 
Ccurt.      This  decree  is  conditional,  and  gives  a  day  to  she<v  cause,  and  is  afterwards  serv- 
ed upon  the  defendant,  wit!>  a  subpoena  lo  shew  cau->e  in  the  next   term,  and  if  default  ba 
then  made  by  the  defendant  it  i;.  made  absolute.      Sae  Order  25Lh  May,   17)4.      W Keeffe 
Huiiit  and  Orders,  2(i.     TUii  conditioual  dfcrce,  thtieforc,  L>  the  aU  of  the  Counsel  and 
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MAY    3d. 

Keogh  V.  Pentland. 

PRACTICE— PRODUCTION  OF  DEEDS,  &c. 

A  proper  certificate  that  the  deeds,  &)C.  are  necessary,  and  have  not  been 
brovght  in,  should  be  tendered  to  the  Master,  and,  upon  his  refusal  to 
sign  it,  application  may  taen  be  made  to  the  Court.  Cross  interrogatoriea 
must  be  exhibited,  before  the  direct  examination  oj  the  witness  is  closed. 

Mr.  W.  JBrooke,  upon  the  Master  refusing  his  certificate  of  the  neces- 
sity of  the  production  of  deeds  and  books  of  account,  moved,  by  way  of 
appeal  from  the  Master,  for  an  order  upon  J.  Carr,  to  produce  and  lodge 
in  the  office  ce.  tain  deeds  and  books  of  account,  according  to  the  English 
practice,  and  that  examination  of  witr esses  should  be  stayed  until  the  do- 
cuments were  lodged.  He  cited  Seton,  on  Decrees,  2j1;  Hanna  v.  Dunn, 
(a)  and  also  Hopkinson  v.  Lea-'h,  b)  as  giving  a  history  of  the  course  of 
practice. 

Mr.  Brewster,  contra, 

Opposed  the  motion,  and  contended  that  the  Master  was  the  proper 
judge  of  the  tjiiestion,  whether  the  party  should  be  obliged  to  produce 
the  deeds,  or  not.  Punderson  v.  Dixon,  (c)  Seton,  on  Decrees,  13;  ?.nd 
the  Master  had,  in  the  present  case,  decided  against  the  production  of  the 
documents. 

Mr.  Wr.  W.  Broohe,  in  reply, 

Referred  to  the  Anonymous  Case  in  6  Mad.  Beports,  97,  and  contended 
that  if  it  were  competent  for  the  Master  to  grant  the  general  certificate 
of  the  necessity  for  the  production  of  such  deeds  and  documents  as  he 
should  think  right,  it  Avas  equally  competent  for  the  Court  above  to  direct 
that  the  deeds,  &c.  should  be  produced,  or  that  the  certificate  should  be 
given,  if  the  Master  should  refuse  it. 

Master  of  the  Rolls. 

This  motion  is  untenable,  and  against  first  principles.  It  is  to  stay  the 
plaintiff  in  the  examination  of  his  witnesses,  until  the  defendant  gets  cer» 
tain  documents  brought  into  Court.  The  defendant  had  a  clear  course  to 
pursue:  it  was  the  simplest  thing  in  the  world  for  him  to  exhibit  personal 
interrogatories:  indeed  it  ^s  ex  debito.  Carr  is  either  the  plaintiff's  soli- 
citor, or  he  is  not:  if  he  be  you  can  come  at  him  through  the  plaintiff":  if 
he  be  not,  but  is  interested  in  his  own  right,  you  can  have  a  subpoena  ducet 
tecum  ad  lestijicandum. 

(a)  B  Mad.  Rep.  340.  (h)  3  Swanst.  08. 

(c)  5  Mad.Bep.  121. 


not  of  llie  Court ;  it  is  such  as  the  Counsel  can  abide  by,  and  'whitb  he  draws  up  accord- 
ing to  the  nature  and  circuinstauces  of  the  case  and  the  prayer  of  the  bill,  and  not  like  the 
dfcrte  that  ihebil!  be  taken  pro  ccitjes^u,  which  .s  a  dec.ee  jud  eiaily  j  ronuuced  by  ths 
Court. 

N.  B.     There  can  be  no  decree  on  sequestration  against  an  infant.     After  a  serjoant 
jou  get  a  iiile  to  appoint  a  guardian.     Tho  practice  iu  the  Exciiequer  i; analogous. 
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Mr.  J.  H.  Blake,  (same  side  with  Mr.  W.  Brooke.') 

The  defendant  requires  the  documents,  to  enable  him  to  prepare  his 
cross-interrogatories :  he  is  charged  with  wilful  default  in  not  collecting 
the  rents.  Carr,  the  plaintiff's  agent,  succeeded  the  defendant  in  tlie  re- 
ceipt of  the  rents,  and  the  documents  we  require  are  t'.ie  accoiin's  of  his 
receipts,  to  shew  that  the  arrears  left  uncollected  by  the  defendant  were 
afterwards  received  by  Carr.  The  defendant  shoiikl  therefore  lo  t;llowed 
to  examine  Carr:  as  he  is  a  witness  for  the  plaintiff,  croPS  interrogatories 
may  be  exhibited  to  him,  and  the  books  should  be  lodged  in  the  office. 
The  plaintiff  is  now  proceeding  Avlth  his  direct  examinatior,  and  will 
have  concluded  before  the  cross-interrogatories  can  be  prepared  :  he  onoht 
therefore  to  be  stayed  in  his  examination,  or  the  defendant  should  havo 
liberty,  notwithstanding  the  general  rule,  to  lodge  his  cross-interi-ogato- 
ries  within  a  reasonable  time  after  lodging  the  documents.  We  cannot 
get  a  certificate  from  the  Master. 

Master  of  the  Rolls.  That  is  reasonable;  but,  as  to  cross-interro. 
gatories,  they  must  be  exhibited  before  the  direct  examination  of  the  wit- 
ness is  closed,  or  immediately  after;  according  to  Gilbert's  Forum  Eo- 
manum,  (d)  and,  indeed,  the  whole  course  of  equity  proceedings,  a  cer- 
tificate must  be  tendered  to  the  Master  for  the  production  of  the  docu» 
ments,  and  if  he  shall  refuse  to  sign  it  the  application  may  be  renewed. 

[The  case  stood  over,  for  the  purpose  of  obtaining  a  certificate."] 

Uth  Way. 

Mr.  J.  H.  Blake,  on  this  day,  mentioned  the  case  again,  that  the  Master 
had  refused  to  certify,  and  moved  that  Carr  should  lodge  the  books  of  ac- 
counts, and  that  the  defendant  should  have  ten  days  time,  after  they  were 
lodged,  to  exhibit  his  cross-interrogatories. 

Mr.  Brewster  appeared  on  behalf  of  the  plaintiff,  and  opposed  the  mo- 
tion. 

Master  of  the  Rolls. 

I  think,  upon  this  motion,  I  must  make  an  order  that  these  documents 
shall  be  lodged.     The  party  is  entitled  to  this  discovery. 

The  substance  of  the  order  was — 

Let  Carr,  he  not  objecting  thereto,  lodge  the  books  of 
accounts,  and  accounts  of  receipts,  he.  &c.,  by  him,  as 
agent  for  the  plaintiff,  and  belonging  to  the  plaintiff;  with 
liberty  for  the  defendant's  solicitor  to  inspect  the  same, 
and  take  extracts  from  them;  and  let  the  dcfondaut  be  at 
liberty  to  exhibit  cross-interrogatories  to  Carr,  or  any 
other  witnesses  of  the  plaintifi",  v/ithin  tea  days  after  nu- 
tice  of  lodging  the  books. 

(d)  Gilb.  For.  Rom.  126,   ]2?. 
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KING'S   BENCH. 

May  8th. 

Bbard  v.  Foram. 

JDeclaration  in  covenant  for  arrears  of  a  rent-charge,  not  stating  the  com' 
tnencement  of  the  term  for  which  rent  granted,  nor  averring  that  the 
term  was  subsisting,  or  that  the  rent  had  continuance,  and  omitting  to  set 
out  the  days  on  which  the  rent  payable,  held  bad  on  special  demurrer. 

This  was  an  action  of  covenant,  for  the  arrears  of  an  annuity  or  yearly 
rent-charge.  There  was  a  demurrer  to  the  declaration,  the  causes  of 
which  are  fully  stated  in  the  judgment  of  the  Court. 

It  was  argued  by  Mr.  R.  C.  Walker,  in  support  of  the  demurrer,  and 
by  Mr.  Cruise,  (K.  C.)  and  Mr.  R.  Kelly,  in  support  of  the  declaration ; 
but  the  Reporter  did  not  hear  their  arguments. 

Mr.  Justice  Burton  on  this  day  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  covenant,  for  the  arrears  of  a  rent-charge.-— 
The  declaration  states  the  execution  of  the  indenture,  and  the  covenant 
to  pay  the  rent ;  and  the  breach  is,  that  after  the  making  of  the  inden- 
ture, and  during  the  term,  to  wit,  on  25th  day  of  March,  1831,  a  large 
sum  of  money  of  the  yearly  rent,  to  wit,  the  sum  of  £  being  for 

the  space  of  two  years,  became  and  was  due  and  owing,  and  in  arrear 
and  unpaid.  There  is  a  special  demurrer  to  this  declaration,  and  the 
causes  assigned  are,  that  it  does  not  appear  for  what  term  the  rent  was 
granted,  or  at  what  time  it  commenced,  nor  on  what  days  the  rent 
was  payable.  The  Court  wishes  to  relieve  parties  from  setting  out  more 
than  is  necessary,  and  indeed  lean  against  the  setting  out  of  any  thing 
sunerfluoiis ;  but  still,  the  declaration  in  an  action  of  covenant  must  be 
full,  and  matters  essential  must  be  the  subject  of  direct  averment. 
When,  therefore,  there  is  a  special  demurrer  to  such  a  declaration,  for 
want  of  form,  that  demurrer  must  prevail,  if  matters  necessary  to  be 
S3t  forth  are  not  expressly  averred.  Now  the  Court  thinks  it  impos- 
sible not  to  say  that  this  declaration  is  defective  in  point  of  form ;  it 
wants  the  statement  of  matters  which  are  the  subject  of  express  averment. 
The  brearh  states,  that  the  rent  was  not  paid  after  it  became  due ;  but  the 
period  from  which  the  rent  commenced  is  not  shewn,  though  that  ought 
certainly  to  have  been  shewn  in  this  declaration :  as  (he  term  also  was 
not  specified,  it  should  have  been  shewn  that  it  was  still  subsisting.  The 
rent  is  stated  to  be  due  in  March ;  but  it  should  have  been  shewn,  that 
the  rent  had  continuance — that  the  terra  was  still  subsisting,  and  that  the 
rent  was  payable  on  certain  days. 

Rule. — Allow  the  demurrer. 
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KING'S  BENCH. 

APRIL  18th. 

Lessee  Corporation  of  Dublin  v.  Scarlett. 

Where  a  rule  is  obtained  for  liberty  to  discontinue  upon  payment  of  costs, 
if  the  costs  are  not  paid  when  furnished,  the  rule  falls  to  the  ground,  and 
if  the  cause  have  been  at  issue  the  necessary  length  of  time,  the  defend- 
ant may  move  for  judgment  as  in  case  of  a  non  suit ;  but  the  plaintiff's 
attorney  is  not  required  to  give  an  undertaking  to  pay  the  costs. 

In  this  cause  a  conditional  order  had  been  obtained  by  the  defendant, 
for  liberty  to  file  a  second  declaration  in  ejectment,  and  enter  up  judg- 
ment, as  in  case  of  a  non-suit. 

Mr.  R.  W.  Greene,  (K.  C.)  now  shewed  cause,  and  relied  upon  a  rule 
for  liberty  to  discontinue,  upon  payment  of  costs,  which  had  been  served 
upon  the  defendant  previous  to  his  obtaining  the  present  conditional  order. 

Mr.  Antisell,  contra,  stated  that  the  ejectment  was  brought  in  the  year 
1824,  but  that  no  further  proceedings  were  taken  in  the  action  until 
November,  1826,  when  the  lessors  of  the  plaintiff  obtained  a  rule  for 
liberty  to  proceed ;  they  did  not  however  take  any  proceedings  in  the 
action,  and  two  days  previous  to  obtaining  the  conditional  order,  to  file 
a  second  declaration  and  enter  up  judgment  as  in  case  of  a  non-suit,  the 
defendant  is  served  with  the  rule  to  discontinue,  upon  payment  of  costs, 
but  no  offer  or  undertaking  was  made  by  the  plaintiff's  attorney  to  pay 
those  costs.  A  notice  was  served,  calling  upon  the  defendant's  attorney 
to  furnish  his  co^ts,  and  as  there  was  no  undertaking  to  pay  them,  the 
costs  were  not  furnished,  but  the  plaintiff's  attorney  was  served  with 
notice,  to  undertake  to  pay  them  ;  he  ought  to  have  given  this  under- 
taking to  pay  the  costs,  and  as  he  did  not,  the  defendant  is  entitled  to  have 
the  rule  made  absolute. 

Per  Curiam. 

It  is  not  necessary  in  these  cases  that  the  attorney  should  undertake 
personally,  for  if  the  costs  be  not  paid  when  furnished,  the  rule  to  dis- 
continue falls  to  the  ground?  if  you  had  served  the  costs,  and  they  were 
not  paid,  you  might  then  move  for  judgment,  as  in  case  of  a  non-suit; 
but  serving  the  plaintiff's  attorney  with  notice,  requiring  an  undertaking 
from  him  to  pay  them,  was  quite  irregular :  you  have  no  right  to  make  the 
attorney  personally  liable. 

Rule. — Allow  the  cause  sheivn,  with  costs. 


A  2 


THE  LAW  RECORDER, 

REPORTS  OF  SELECT  CASES  AND  DECISIONS, 


CHIEFLY  ON 


POINTS  OF  PRACTICE, 

IN  THE 

COURTS   OF  EQUITY  AND  COMMON  LAW  IN  IRELAND, 

In  Trinity  Term,  3d  William  Mh,  1833. 


CHANCERY. 

MAY    22d. 

Pbendergast  v.  Eyre. 
PRACTICE— DISCHARGE  OF  PURCHASER. 

APPEAL    FROM    THE    ROLLS. 

Meport  of  had  title,  on  ground  that  decree  was  had  in  the  absence  of  minors, 
who  ought  to  have  been  parties — and  motion  on  behalf  of  the  purchaser, 
to  be  discharged,  pending  a  reference  in  supplemental  suit,  whether  it 
were  for  the  benefit  of  the  minors  that  the  decree  should  stand,  and 
while  the  plaintiff  loas  proceeding  to  an  immediate  decree  against  the 
minors  in  the  supplemental  suit,  of  ivhich  the  purchaser  had  notice, 
and  lohich  decree  was  afterwards  obtained,  Held,  that  the  purchaser 
ought  not  to  be  discharged. 

This  was  an  appeal,  by  the  plaintiff,  from  an  order  of  the  Master  of 
the  Rolls,  made  the  18th  April  last,  whereby  the  pui'cljaser  had  been  dis- 
charged. The  facts  of  the  case  will  be  found  reported  in  Laio  Recordery 
new  series,  126. 

The  Attorney- General  and  Mr.  Seijeant  O'Loghlen,  on  behalf  of  the 
plaintiff. 

The  objection,  in  the  present  case,  is,  that  the  account  was  taken  un- 
der a  decree  to  which  the  minors  were  not  parties,  and  without  any  refer- 
ence whether  it  was  for  their  benefit.  The  fact  was,  that  several  parties, 
minors,  had  come  in  esse  after  the  decree,  and  who  were  not  made  par- 
ties by  the  supplemental  bill.  There  has  been  a  reference  since,  with 
respect  to  the  minors,  but  the  report  upon  that  reference  was  not  confirmed 
until  30th  April,  1833,  after  the  order  made  by  the  Master  of  the  Rolls. 
Tlie  cause  has  been  reheard  upon  that  report,  and  a  decree  made,  on  10th 
May,  1833:  so  that  tlie  minors  are  now  bound,  and  all  objection  to  the 
title  removed.  The  order  of  the  Master  of  the  Rolls,  that  the  purchaser 
should  be  discharged,  was  founded  upon  the  report  of  bad  title,  con- 
iirmed — and  the  question  is,  wliether  at  that  time,  although  there  was  an 
actual  ceiluinty  that  the  objection  was  removeable,  and  was  in  course  of 
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being  removed,  the  purchaser  shouhl  be  discharged  ?  It  was  not  tha 
practice,  until  lately,  to  discharge  the  purchaser,  under  such  circumstan- 
ces. Leechmere  v.  Brazier  (a)  and  Esdaile  v.  Stephenson  (b)  are  quite 
distinguishable  from  the  present  case,  and  do  not  go  the  length  to  which 
the  order  in  the  present  case  has  carried  the  doctrine.  A  purchaser  will 
be  held,  if  Master  report  that  a  good  title  can  b3  made  in  no  great  lengtli 
of  time,  although  no  such  title  exist  at  the  time  of  the  report.  Coffin  v. 
Cooper,  (c)  and  it  was  formerly  the  practice  in  this  country  that  a  purcha- 
ser would  not  be  discharged,  until  after  a  reasonable  time,  allowed  to  get 
over  the  objection  to  the  title.  Dick  v.  Bairett{cV)  Ponsonhy  v.  Ponsonhy 
(e)  The  rule  is  this — where  the  title  substantially  exists,  but  evidence 
of  it  is  only  wanting,  the  purchaser  will  be  held  to  his  purchase.  Now, 
in  the  present  case,  we  had,  on  the  very  day  this  oi'der  was  made,  a  good 
title,  but  we  wanted  the  evidence — the  report,  on  the  reference  as  to  the 
minors,  confirmed. 

Mr.  N.  Ball,  (K.  C.)  Mr.  LHton,  (K.  C.)  and  Mr.  Monaghan^  for  the  pur- 
chasers. 

The  ground  on  which  the  Master  of  tlie  Rolls  made  the  present  order 
appears  in  the  order  itself.  A  rehearing  of  the  cause  being  necessary,  and 
further  directions  reserved  :  at  the  time  the  application  was  made  in  the 
Rolls,  the  defect  existed,  and  it  continued  when  the  order  Avas  made — 
there  was  then  a  substantial  defect  of  title — and  the  present  application 
^mounts  to  this,  that  although  no  good  title  existed,  at  the  time  the  order 
was  made,  yet,  if,  by  further  proceedings,  the  title  be  cleared,  the  Court 
should  hold  the  purchaser.  This  proposition  is  against  nil  authority  — 
Magennis  V.  Fallon;  (f)  Leechmere  v.  Brazier;  (g)  Kiiioanx.  Blake, 
(h)  before  the  Lords;  and  Esdaile  v.  Stephensoii.  (i)  Where  the  title 
is  originally  good,  and  the  only  defect  or  objection  is,  a  want  of  evidence 
of  the  title,  there  the  cases  and  reasoning,  on  the  other  side  may  apply; 
but  not  where  the  title  is  altogether  bad,  and  to  be  made  good  only  by 
subsequent  proceedings,  the  distinction  extends  through  all  the  cases.  It 
is  admitted,  that  at  the  time  the  matter  was  before  the  Rolls  Court,  a 
good  title  could  not  be  made;  and  it  was  upon  that  principle,  and  on  the 
authority  of  Leechmere  v.  Brazier,  that  the  Master  of  the  Rolls  discharged 
the  purchasers.  In  Coster  v.  Turner,  (k)  also,  the  purchaser  was  dis- 
charged, under  similar  circumstances,  though  that  case  was  not  as  strong 
;is  the  present. 

The  Attorney- General,  in  reply. 

I  do  not  contend  that  this  motion  should  be  decided  upon  anything  more 
than  what  was  before  the  Rolls  Court,  at  the  time  the  order  was  made — 
it  was  then  relied  upon,  that  if  such  proceedings  were  in  progress,  that  the 
decree  of  the  10th  May,  1833,  upon  the  report  that  it  was  for  the  benefit 
of  the  minors,  that  the  accounts  taken,  and  decrees  had,  should  stand, 
must  be  ultimately  made;  and  it  was  sought  to  send  bach  the  report  of 
title  to  be  reviewed.  It  is  the  same  title  which  existed  at  the  first,  only 
cleared  in  point  of  evidence:  and  it  is  not  the  usual  practice  in  this  coun- 
try, to  discharge  a  purchaser,  where  the  title  can  be,  in  a  short  time,  made 

(a)  2  Jac   &  Walk.  287.  (b)  6  Mad  366, 

(c)  14  Ves    '203.  (d)    Rolls  MSS. 

(e)  Rolls  MSS.  (f;  'i  Molloy,  56;>. 

(g)  2  JiC.  &  Walk    239.  (h)   Dom.  Proc    ftfSS. 

(i)  Mad  3CG.  (kj    1  Uiiss.  iSc  Myl.  51 !. 
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good.     Dich  V.  Barrett,  and  Dardis  v.  Dardis,  (J)     There  is  no  more  re- 
semblance between  Leechmere  v.  Brazier  and  the  present  case,  than  tberv 
is  between  the  present  case  and  the  Six  Carpenters. 
The  case  stood  over. 

June  \st. 

Lord  Chancellor. 

In  this  case  I  have  not  I  find  brought  down  the  papers ;  but,  as  it  ap- 
pears, from  the  affidavit  which  has  been  laid  before  me,  that  the  parties 
were  in  the  course  of  proceeding  to  obtain  a  final  decree  immediately  bind- 
ing the  rights  of  the  minors  ;  and,  by  that  means,  to  get  over  the  objections 
to  the  title,  and  which  had  been  actually  done  at  the  time  the  motion 
was  made  here,  though  not  at  the  time  of  the  application  to  the  Master 
of  the  Rolls,  I  think  I  cannot  allow  the  purchaser  to  be  discharged — .1 
shall,  however,  give  my  judgment  more  fully.* 

CI)  Both  these  eases  were  decided  in  the  Rolls,  Ireland,  but  are  not  reported,  at  least 
in  print. 

•  The  Lord  Chancellor,  on  a  subsequent  day.  gave  his  judgment  at  length  ;  and  after 
a  review  of  all  the  authorities,  decided,  that  the  purchaser  ought  not  to  be  discharged-!- 
but  the  Reporter  had  not  the  good  fortune  to  be  present. 


JUNE  4th.  C 

In  the  matter  of  Hugh  M'Mahon,  a  lunatic. 

No  jurisdiction,  in  lunacy,  to  permit  the  receiver  to  distrain,  after  the  death 
of  the  lunatic,  for  an  arrear  of  rent  accrued  in  his  life-time. 

Mr.  J.  Doherty,  on  the  part  of  the  receiver  and  next  of  kin,  moved  far 
liberty  to  distrain  the  tenants  of  the  estate,  notwithstanding  the  death  of 
the  lunatic.  The  petition  stated,  that  the  lunatic  died  on  the  14th  De- 
cember last ;  that  the  receiver,  in  the  usual  way,  demanded  the  rents,  due 
the  1st  November  preceding,  and  that  the  tenants  had  declined  to  pay, 
through  the  interference  of  a  distant  relation  of  the  lunatic.  He  admit- 
ted that  it  was  true,  as  a  general  proposition,  that  the  jurisdiction  of  the 
Lord  Chancellor  ceased  with  the  death  of  the  lunatic,  but  this  case  was  an 
exception  to  that  rule :  here,  the  legal  right  to  recover  clearly  existed  in 
tlie  committee  of  the  lunatic,  from  the  1st  November  until  the  time  of  his 
death;  and  t!ie  receiver  being,  as  appears,  appointed  by  that  committee, 
had  a  right  to  the  usual  remedy.  In  Exparte  Clarke,  (a)  the  Chancellor 
stated,  he  had  power  to  order  the  receiver  to  act,  until  all  arrears,  due  at 
the  time  of  the  decease  of  the  lunatic  should  be  paid;  and  In  re  Barrify 
(b)  Sir  Anthony  Hart  recognised  that  principle.  The  personal  represent- 
ative had  not  the  right  to  these  arrears,  as  they  became  vested  in  the  com- 
mittee, upon  the  death  of  the  lunatic ;  and  the  committee  were  liable  to 
an  account. 

The  Lord  Chancellor  declined  to  make  an  order,  being  of  opinion, 
that  his  jurisdiction  was  at  an  end  by  the  death  of  the  lunatic* 

(a)  Jac.  Rep.  589-592.  (b)   1  Molloji'»  Rep.  4l4. 

*  Ste  Persse  v.  Persse,  1  Ale,  &  Nap.  55. 
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ROLLS. 

JUNE  15th:. 

Lord  LucAN  v.  La  Touche. 

DEMURRER.— BILL  OF  SUPPLEMENT  AND  REVIVOR. 

Administrator  de  bonis  non  7ni(st  be  made  a  parti/  hij  svpplemental  bill, 
and  not  by  revivor.  The  matter  of  a  supplaneiital  bill  must  be  material, 
and  homogeneous  with  that  of  the  original  bill,  which  it  may  strengthen 
and  explain. 

This  was  a  bill  of  supplement  and  revivor,  to  whicii  the  defendant, 
La  Touche,  demurred,  and  the  material  fiicts  of  the  case  are  fully  stated 
in  the  arguments  and  in  the  judgment  of  the  Court. 

Mr.  Furlong  and  Mr.  La  Touche,  in  support  of  the  demurrer. 

This  supplemental  bill  is  immaterial  and  unnecessary,  or  if  material  and 
necessary,  it  should  be  a  bill  for  discovery,  merely,  and  not  for  relief. 
The  bill  consists  of  two  parts  :  the  supplemental  matter  arising  out  of  the 
abatements,  and  the  supplemental  matter  relating  to  the  defendant.  La 
Touche.  La  Touche  is  not  a  necessary  party  to  the  bill  of  revivor:  the 
suit  is  not  abated  as  to  him.  Mitford's  Pleading,  43  ;  see  also  page  53. 
Jones  V.  Jones,  (a)  Bignall  v.  AtJdns,  (b)  The  matters  charged,  as 
supplemental,  all  occurred  before  the  filing  of  the  original  bill,  and  might 
have  been  the  subject  of  amendment.  In  Colclough  v.  Evans,  (cj  a  de- 
murrer was  allowed,  upon  the  ground  that  th"  matters  charged,  by  way  of 
supplement,  occurred  and  might  have  been  known  before  the  filing  of  the 
original  bill.  The  Court  there  held  the  statement  in  t!ie  bill  immaterial. 
The  15th  of  the  new  rules,  in  England,  introduced  the  practice  of  amend- 
ing the  bill  before  issue  joined,  Avhich  was  always  the  practice  in  Ireland. 
In  Jones  v.  Jones,  (d)  it  is  laid  down  that  a  sui>pleinental  bill  is  for  mat- 
ter arisen  since  filing  the  original  bill ;  and  in  Byrne  v.  Frere  (ej  Sir 
Anthony  Hart  says,  "  a  supplemental  bill,  properly  entitled,  brings  to 
"  view  some  event  arisen  subsequent  to  the  commencement  of  the  suit, 
*'  varying  the  rights  of  the  parties,  and  entitling  the  plaintitF  to  put  his 
"  hand  on  the  anterior  proceedings,  and  take  the  benefit  of  them  ;"  and 
in  Sioa?i  V.  Swan,  ( f )  a  demurrer  was  allowed,  on  the  ground  that  all 
the  matters  therein  stated  must  have  been  known  to  the  plaintiif  before 
filing  his  original  bill,  and  that  the  plaintiif  ought  to  have  amended  upon 
the  answer  coming  in.  The  bill,  in  the  present  case,  is  merely  for  an  ac- 
count, and  the  prayer  is  for  an  account  of  the  sums  received  l>y  the  de- 
fendant, as  trustee,  and  under  the  prayer  of  the  original  biil,  and  the  mat- 
ters put  in  issue  by  that  bill,  the  plaintiff  coidd  have  had  full  relief  The 
supplemental  bill  was  therefore  unnecessary.  In  the  case  of  Adrms  v. 
Doivding,  (g)  the  Vice  Chancellor  says,  "  that  in  bills  for  account  sup- 
"  plemental  bills  wei'e  seldom  necessary."  The  prayer  of  the  supplemen- 
tal bill^  in  that  case,  was  precisely  similar  to  the  prayer  of  the  present 
supplemental  bill:  it  prayed  the  same  relief  as  was  prayed  by  the  original 

(a)  3  Atk.  217.  (b)   €  Mad.  569. 

(c)  4  Sim.  76.  (d)   3    Atk.   117. 

(c)  2  Moll.   174.  (f;  8  Fiice,  518. 

(g)  2  Mad.  53. 
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bill,  and  tlie  demurrer  was  there  allowed,  because  the  supplemental  mat- 
ter was  unnecessary.  So  in  Milner  \.  Lord  Haretoood,  (^ti)  a  demurrer 
was  allowed  to  a  supplemental  bill,  stating  matter  not  only  subsequent  to 
the  original  bill,  but  also  to  publication ;  first,  as  not  being  properly  sup- 
plemental matter,  and,  secondly,  as  not  being  matei-ial,  or  if  material,  the 
benefit  might  have  been  sought  in  another  shape,  by  a  special  application  to 
examine  witnesses,  or  if  a  discovery  was  wanted  by  a  bill  of  dis- 
covery merely.  The  Lord  Chancellor  there  said,  "  that  a  bill,  of  this 
"  kind,  was  of  the  first  impression :  that  supplemental  matter  must  be 
"  beneficial  and  material  matter."  The  supplemental  matter,  in  the  pre- 
sent case,  is  immaterial,  for,  in  the  first  place,  the  deeds  of  indemnity 
charged  could  not  affect  the  question  of  account,  nor  alter  the  liability  of 
the  defendant  to  the  plaintiff  under  the  trust  deed  :  secondly,  issue  having 
been  joined,  the  allegations  of  the  defendant's  answer  were  put  in  issue, 
and  evidence  might  have  been  given  to  contradict  them;  and  this  was  the 
exact  point  determined  in  Milner  y.  Lord  Harewood :  thirdly,  with  res;- 
pect  to  the  letters,  they  only  prove  the  cliarges  of  the  original  bill,  and 
might  have  been  used  for  that  piu'pose.  The  doctrine  that  it  is  necessary 
to  put  in  issue  every  document  is  now  exploded :  it  is  quite  sufficient  if 
the  fact  intended  to  be  proved  be  piit  in  issue.  Fitzgerald  v.  O Flaherty^, 
(i)  Blacker  v.  Phepoe,  (k)  Even  if  the  supplemental  matter  be  material 
it  is  ground  for  discovery  only  ;  and  in  Ainbury  v.  Jones,  (I)  a  demurrer 
was  allowed  to  a  bill  of  discovery,  wliich  prayed  that  defendant  might 
abide  such  order  as  the  Court  should  think  proper  to  make.  The  prayer 
of  the  present  bill  is  for  the  same  relief  as  was  prayed  by  the  original 
bill. 

Mr.  N.  Ball  (K.  C.)  and  Mr.  OMalley,  in  support  of  the  bill. 

There  is  good  and  valid  objection  to  the  form  of  the  demun-er,  which 
however  we  waive,  and  desire  the  judgment  of  the  Court  upon  the  bill 
itself.  The  bill  is  a  bill  of  revivor  and  supplement.  The  demurrer  is 
entitled  the  demurrer  of  the  defendant,  Peter  Digges  La  Touche,  to  the 
amended  bill  of  supplement,  filed  14th  May,  1833.  In  point  of  fact, 
there  is  no  such  bill.  The  bill  prays  only  such  relief  as  is  prayed  by  the 
original  bill :  the  prayer  is  properly  so  framed.  The  discovery,  sought 
here,  is  in  aid  of  the  prayer  of  the  original  bill ;  besides,  this  bill  is  not 
merely  for  a  discovery  :  it  states  facts,  which,  if  denied  by  the  defendant, 
we  intend  to  prove :  and  these  facts  aid  the  prayer  of  the  original  bill.-^ 
The  doctrine  laid  down  on  the  other  side,  we  do  not  admit.  The  true 
distinction,  betwen  bills  of  discovery  merely  and  bills  for  discovery  and 
relief,  seems  forgotten,  or  mistaken.  [Master  op  the  Rolls.  The 
prayer  of  the  bill,  in  that  respect,  is  right.]  'i  his  bill  prays  no  further 
relief  than  is  prayed  by  the  original  bill — so  that  they  are  niistaken,  in 
point  of  fact,  upon  the  other  side;  and,  as  we  do  not  think  it  necessary, 
to  name  a  bill,  we  thus  dispose  of  all  the  demurrers  but  the  second.  To 
that  demurrer  in  itself  there  is  a  technical  objection,  which  we  likewise 
waive.  The  suit  abated  by  the  deaths  of  defendants;  and  the  plaintiff 
entitled  to  revive  against  them;  when  entitled  to  revive,  he  states  his 
supplemental  matter;  he  incorporates  it  with,  and  makes  it  part  of  hi? 
bill  of  revivor :  thus  making  it  a  bill  of  revivor  and  supplement.  The 
leave  of  the  Court  was  not  necessary.  Assuming  it  is  properly  a  bill  of 
levivoi  and  supplement,  the  cases  of  Colcloiigh  v.  Evans,  and  Milner  v. 
Lord  Harewood,  and  that  class  of  cases  do  not  apply;  or,  if  they  do,  they 

Ves.    144.  (i)    1    -^I<'U.    347. 

(k).I  .Violl.  554.  (IJ    1    Youns,    l99. 
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are  authorities  for  us,  and  not  ao^ainst  us.  Colclovgh  v.  Evans  admits  the 
principle  of  a  supplemental  bill,  to  put  in  issue  matter  properly  supple, 
mental  and  material.  We  take  both  aflSrmatives  on  ourselves.  The  mat- 
ter is  supplemental — It  is  material — it  is  such  as  could  not  be  examined 
into  in  the  office.  There  are  three  distinct  supplemental  facts  charged — 
the  fact  of  the  antedating-  of  the  letter,  at  the  express  desire  of  the  de- 
fendant, and  for  the  purpose  of  giving  the  plaintiff  the  benefit  of  the 
equity  stated  in  his  bill.  The  defendant's  answer  seeks  to  take  away  that 
equity,  by  stating  the  letter  relied  on  was  antedated.  The  supplemental 
bill  states  it  was  so  antedated  at  the  desire  of  the  defendant,  with  the  ob- 
ject and  for  the  reasons  stated,  and  that  he  has  discovered  the  fact  since 
issue  was  joined.  Now  that  is  a  most  vital  fact,  affecting  the  equity  of 
the  bill;  it  could  not  be  got  out  in  the  office,  by  any  means  known  to 
practitioners:  it  has  nothing  to  do  with  the  account.  [Master  op  the 
Rolls.  It  certainly  has  not.]  Then  the  bond  of  indemnity  is  a  mate- 
rial fact,  not  connected  with  the  account.  And  next  comes  the  material 
substantial  allegation — that  Sir  Neal  O'Donnel,  the  younger,  died ;  that 
administration  Avas  granted  to  Sir  Hugh;  that  he  died  ;  and  that  adminis- 
tration to  his  unadministered  assets  was  granted  to  the  present  defendant, 
Sir  Richard.  [Master  of  the  Rolls.  Surely  that  is  matter  of  revivor, 
and  not  supplement.]  It  will  presently  be  seen,  that  it  is  proper  matter 
of  supplement.  A  suit  cannot  be  revived  against  the  representative  of  a 
party,  who  never  was  himself  a  party  to  the  original  suit.  [Master  of 
THE  Rolls.  Make  out  that  supplemental  matter — if  you  do,  it  materially 
affects  the  case.]  The  original  bill  states,  that  administration  to  Sir  Neal 
O'Donnel,  the  younger,  was  in  litigation  in  the  Ecclesiastical  Court — it  does 
not  therefore  make  that  representative  a  party  ;  his  assets  Avere  not  i-epre- 
sented  in  the  original  suits :  since  the  institution  of  that  suit,  administra- 
tion, with  the  will  annexed,  was  granted  to  the  late  Sir  Hugh  O'Donnel — 
since  the  institution  of  the  original  suit,  he  died,  and  administration  de 
bonis  non,  to  Sir  Neal  O'Donnel,  the  younger,  lias  been  granted  to  the 
present  Sir  Richard ;  who  although  before  the  Court  in  the  former  suit, 
in  his  own  right,  is  now,  for  the  first  time,  before  the  Court,  as  represent- 
ing the  assets  of  Sir  Neal  O'Donnel,  the  younger.  That  is  clearly  sup- 
plemental matter,  without  going  into  the  question,  whetlier,  in  any  case, 
a  pleader  can  bring  the  administi-ator  de  bonis  non  before  the  Court,  by 
revivor  [Master  of  the  Rolls.  He  can  :  it  is  the  constant  prac- 
tice.] There  is  no  privity  between  them ;  and  the  case  in  2d  Vernon  is 
not  law:  however,  we  are  not  driven,  in  this  case,  to  argue  that  question. 
Well,  now,  the  matter  stated  is  material,  it  could  not  be  examined  into 
in  the  office — it  makes  no  case  different  from  the  original  will — it  contra- 
dicts none  of  its  allegations,  and  it  prays  no  diiierent  or  other  relief. 

.  Mr.  Warren,  (K.  C.)  in  reply. 

The  plaintiff  is  here  entitled  to  discovery,  and  not  relief;  and  it  is  not 
shewn  that  the  matter  is  material.  Milner  v.  Lord  Harewuod,  and  the 
case  in  &th  Maddock,  are  quite  decisive  to  shew  that  a  bill  framed  as  the 
present  is  demurrable. 

2Qth  June. 

Master  of  the  Rolls. 

I  have  read  the  papers  and  the  demurrer  in  this  cause,  and  I  think  the 
demurrer  must  be  overruled.  The  object  of  the  present  bill  is  that  the 
plaintiff  may  have  advantage  of  a  contract,  and  I  think  that  hp  ha*  ariqht 
to  that  contract.  The  first  question  is,  is  the  matter  licces.sarv  ;-   the  bi-cuiui 
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question  is  should  it  be  a  bill  of  discovery  ?  and  the  third  question  is,  is  the 
demurrer  properly  framed  ?  It  professes  to  be  a  demurrer  to  the  whole 
bill,  and  calls  it  only  a  supplemental  bill,  yet  it  is  a  bill  of  revivor  and 
supplement,  and  properly  so ;  it  states  dear  abatements,  and  it  contains 
solid,  substantial,  supplemental  matter.  In  the  first  place,  as  to  the  sup- 
plemental matter.  Sir  Richard  O'Donnel,  the  administrator  c?e  bonis  non 
of  Sir  Neal  O'Donnel,  could  not  be  made  a  party  by  bill  of  revivor,  but 
must  be  made  a  party  by  supplemental  bill :  it  is  supplemental  matter. 
Mitford,  page  62,  is  not  supported  by  Owen  v.  Ciirzon,  2  Vernon,  237, 
and  Mr.  Cooper  differs  from  Lord  Redesdale  upon  this  point :  the  bill, 
therefore,  is,  most  properly  supplemental  as  to  this  administrator,  and  the 
bill  could  not  be  for  discovery  merely ;  besides  Sir  Neal  O'Donnel's  ad- 
ministration is  stated  by  the  original  bill  to  be  in  litigation,  in  the  Eccle- 
siastical Court;  and  since  filing  the  original  bill  administration  to  the  un- 
administrated  assets  of  Sir  N.  O'D.  is  stated  to  have  been  granted  to  the 
defendant,  Sir  Richard  O'Donnel.  I  think  that  is  clearly  supplemental 
matter. 

There  may  be  a  pure  supplemental  bill,  which  is  to  introduce  that  which 
occurred  after  issue  joined,  and  after  examination  of  witnesses;  or  there 
may  be  a  bill  to  correct  mistakes  in  the  original  bill,  and  introduce  matter 
which  was  omitted  by  mistake,  although  in  existence,  in  order  to  correct 
that  defect  in  the  original  bill. 

The  doctrine,  in  Mitford,  page  61,  must  be  limited,  and  confined  within 
reasonable  bounds.  The  matter  introduced  must  be  homogeneous  with 
that  of  the  original  bill,  which  it  may  strengthen  or  explain :  that  is  this 
case.  If  the  matter  be  immaterial,  if  it  introduce  what  may  be  untried 
without  it,  it  is  bad  :  whenever  the  matter  stated  can  be  examined  to  under 
the  decree  to  account,  the  supplemental  bill  can  be  demurred  to ;  and  if  it 
be  immaterial,  its  immateriality  is  cause  of  demurrer:  here  the  matter  of 
this  bill  is  material,  and  it  is  clearly  such  a  bill,  as,  under  all  these  views, 
Mr.  La  Touche  is  bound  to  answer. 

There  may  be  a  supplemental  bill  of  discovery,  but  there  is  no  autho- 
rity to  shew,  it  may  not  go  on  to  pray  relief:  the  bill  properly  prays  such 
relief  as  is  prayed  by  the  original  bill,  and  aids  the  case  made  in  it. 

The  case  in  4  Simon,  so  much  relied  upon  in  support  of  the  demurrer, 
and  the  case  of  Coldough  v.  Evans,  is  a  case  directly  against  the  demur- 
rer, and  establishes  a  different  principle  from  that  which  it  was  cited  to 
support.  That  case  was  decided  on  the  ground,  that,  by  the  new  orders, 
leave  was  required  to  file  a  supplemental  bill.  I  hei-e  think  the  facts  stated 
of  antedating  the  letter,  at  the  desire  of  the  defendant,  a  materiU  fact, 
and  a  fact  necessary  to  reinstating  the  plaintiff  in  his  original  position,  as 
to  the  equity  of  his  bill,  from  which  the  answer  of  the  defendant  sought 
to  displace  him.  That  letter  founded  the  very  corpus  of  his  case:  the 
facts,  therefore,  are  properly  supplemental,  and  properly  pleaded  as  such. 

I  think  the  form  of  the  demurrer  liable  to  objection,  in  point  of  tech- 
nicality. I  quite  agree  with  the  doctrine  laid  down  by  Lord  Redesdale, 
that  a  defendant  ought  to  make  distinct  defences  to  distinct  parts  of  the 
bill :  in  this  case  it  is  a  bill  of  revivor  and  supplement,  therefore  if  he  had 
distinct  defences  he  should  have  made  distinct  defences  to  distinct  parts  of 
the  bill. 

I  think  the  case  of  Milner  v.  Lord  Harewood  has  been  mistaken.  It  is 
apro[)er  bill  of  revivor  and  supplement,  and  the  demurrer  must  be  over- 
ruled, in  the  usual  way. 

Demurrer  overruled,  with  costs. 
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juxE  29th. 

Tracy  and  others  v.  Hinds  and  others. 

PRACTICE.— PAYMENT  OF  MONEY  OUT  OF  COURT. 

Semble — Where  a  fund  in  Court  is  produced  by  tlie  receipt  of  the 
rents  by  the  receiver  in  the  progress  of  the  cause,  the  Court  'will 
pay  a  creditor  no  more  than  the  interest  on  his  debt ;  but  tahere  the 
fund-  has  been  produced^  either  in  the  whole  or  in  part^  by  a  sale 
under  the  decree,  and  the  Court  comes  to  carry  the  final  decree  into 
execution,  creditors  'isill  be  paid  their  demanda,  ixiith  interest  and 
costs,  according  to  their  priorities. 

There  had  been  a  final  decree  in  this  cause,  in  which  it  was,  among' 
other  things,  decreed,  that  the  defendant,  A.  D.,  be,  and  she  was  accord- 
ingly thereby  decreed  entitled  to  said  sum  of  £  with  interest  on  the 
principal  sum,  part  thereof,  until  paid,  together  with  her  costs  in  the  said 
cause.  It  was  also  decreed  that  the  plaintiffs  should  pay  the  said  several 
sums  so  decreed,  with  interest  as  decreed,  according  to  their  respective 
priorities,  so  far  as  the  funds  in  this  cause  would  extend,  and  in  default  of 
payment,  within  three  months,  then  a  decree  of  foreclosure  and  sale. 
The  dates  of  the  several  debts  appeared  in  the  decree,  but  there  had  not 
been  any  reference  for  ascertaining  priorities,  or  for  the  allocation  of  the 
funds  in  the  cause. 

Mr.  Hanna  now  moved,  on  the  part  of  said  A.  D.,  who  was  the  se- 
cond creditor  under  the  decree,  for  the  payment  of  her  principal,  interest 
and  costs,  founding  his  motion  on  the  decree  and  on  the  certificate  of  the 
Accountant  General,  by  which  it  appeared  that  there  was  a  fund  in  Court 
sufficient  to  pay  her  and  the  only  creditor  who  was  prior  to  her,  and  to 
leave  a  considerable  balance  to  the  credit  of  the  cause.  The  Master  op 
THE  Rolls  inquired  how  the  fund  in  Court  was  produced  ?  and  on  being 
informed  that  it  was  all  produced  by  the  receipt  of  rents  by  the  receiver 
in  the  cause,  he  declined  making  an  order  for  the  payment  of  the  principal 
sum,  or  the  costs,  but  said  he  would  make  an  order  for  the  interest,  on  be- 
ing furnished  with  an  affidavit  ascertaining  the  exact  sum  due  ;  stating,  at 
the  same  time,  that  the  funds  must  be  distributed  according  to  the  estab- 
lished rules  and  practice  of  the  Court.* 

NOTE.— T  am  iaformed,  that  the  rule,  to  which  his  Honor  alluded,  is,  that  when  a 
fund  is  produced  by  rents  received  in  the  progress  of  a  cause,  this  Court  will  pay  a  cre- 
ditor no  more  than  his  interest;  hut  that  when  the  fund  has  been  produced,  eitlier  in 
the  whole  or  part,  by  the  sale  of  lands,  under  the  decree,  and  the  Court  comes  finally 
tf)  carry  into  execution  the  final  decree  in  the  cause,  it  will  then  order  the  payment  of 
principal,  interest  and  costs,  to  each  creditor,  according  to  his  priority ;  but,  for  this 
purpose,  the  Master  of  the  Rolls  generally  reqnires  a  I  eport  of  priorities  and  an  allo- 
cation order,  which  enable  the  Court  to  act  with  expedition  and  security  ;  and  whea 
this  course,  which  seems  to  be  the  proper  one,  is  pursued,  the  party  seems  to  be  enti- 
tled to  the  costs  of  such  reference  and  proceeding  ;  the  same  being  for  (he  advantage  of 
all  parties ;  and  also  to  the  costs  of  the  application  for  payment ;  but  costs  are  always 
refused  to  a  party  applying  merely  for  payment  of  the  sum  due  to  himself. 
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KING'S  BENCH. 

MAY  24th. 

The  King  v.  The  B.ev.  Henry  Torrens. 

Ill  re The  Rev.  Henry  Torrens. 

Where  a  party  was  in  cusiodij,  under  a  criminal  charge,  application  for 
liberty  to  charge  him  with  process  in  a  civil  action  granted — Semhle — 
that  he  cannot  be  so  charged  loith  process  in  a  civil  action,  without  the 
leave  of  the  Court. 

The  defendant  was  in  custody  upon  a  criminal  cliarge,  and  a  capias  ad 
satisfaciendum  was  afterwards  sued  out  against  liim. 

Mr.  Jehb  now  moved,  that  tlie  Sheriff  of  the  County  of  Dublin  might 
be  at  liberty  to  detain,  and  charge  the  defendant  in  an  execution  upon 
the  capias  issued  in  the  civil  action.  It  is  necessary  to  obtain  the  leave  of 
the  Court  to  cliarge  a  defendant,  in  a  civil  action,  where  the  party  is  in 
custody  on  a  criminal  charge.* 

Per  curiam.     Take  tlie  order. 

*   See  Cicary  v.  Kean,  1  Law  Rec.  new  series,  47,  and  the  Note  tlier&. 

JUNE    1st. 

Lessee  Sisson  v.  Cassin. 

PRACTICE.— TAXATION  OF  COSTS. 

Where  a  cause  is  postponed,  at  the  instance  of  either  party,  from  one  Nisi 
Prius  day  in  term  to  another,  xoithin  the  same  term,  on  the  terms  of  pay- 
ing the  costs  of  the  day,  refreshing  fees  to  Counsel  are  part  of  these 
costs,  and  should  be  allowed  to  the  opposite  party  by  the  taxing  officer. 

Mr.  Napier  mo"ed  that  tlie  taxing  officer  should  be  directed  to  review 
his  taxation  of  costs  in  this  case.  The  case  had  been  entered  for  trial  on 
Saturday,  the  25th  of  May,  before  the  Lord  Chief  Justice,  but  when 
about  to  be  called  on,  was  postponed,  at  the  instance  of  the  Counsel  for 
the  lessor  of  the  plaintiff.  This  postponement  was  granted  upcm  the 
terms  of  the  lessor  of  the  plaintiff  paying  the  costs  of  the  day.  Defend- 
ant's Counsel  were  in  attendance,  and  ready  to  go  on  for  the  defence. 
The  defendant's  attorney  has  made  an  affidavit  that  he  has  paid  refreshing 
ft^es  to  his  Counsel,  according  to  the  usage  of  the  profession,  and  that  he 
produced  their  receipts  upon  the  briefs  before  the  officer,  who  refused  to 
uUow  the  same.  The  officer  was  clearly  bound  to  allow  those  refreshing 
fees,  as  the  Nisi  Prius  days  in  term  are  quite  distinct  from  each  other, 
and  not  like  sittings  after  term,  wliich,  in  law,  constitute  but  one  day. 
The  case  of  Bourne  v.  Minchin,  {ci)  is  exactly  in  point.     Indeed  Counsel's 

(a)  1  Al.  Ss  Nap.  114. 


IN  TRINITY  TERM,  1833.  175 

memory  requires  to  be  refrcslied,  particularly  in   term,  wlicu  business  is 
pressing. 

Mr,  T.  Battershu,  contra,  contended  that  tliecase  of  Jjourtie  \.  Blinchin 
was  distinguishable,  as  there  the  postponement  was  to  the  sittings  after 
term:  here  it  was  to  another  Nisi  Pi  ins  day  in  the  term. 

Mr.  Justice  Jebb.  I  should  think  that  they  ought  to  have  been  allowed 
as  the  costs  of  the  day.* 

Mr.  Justice  Burton.  I  do  not  see  any  reason  for  the  officer  making  a 
difference  between  a  case  where  the  postponement  was  astrom  one  day  in 
term  to  another,  and  one  where  it  was  from  a  Nisi  Pri?/s  day  in  the  tann 
to  the  sittings  after  term :  if  the  case  had  not  been  called  on,  that  might 
have  been  a  reason  for  not  allowing  these  fees  against  the  party. 

Per  curiam.  Refer  the  costs  back  to  the  officer,  to  review  Lis  taxation. 
No  costs  of  the  motion. 

•  Mr  Heyland  the  Officer  of  ihc  Court,  w^s  here  rcfcrrerl  to,  and  stated  thot  it  bad 
been  formerly  Ubual  to  allow  refrestiing  fees  to  Counsel — subpoenas  and  viaticums,  wliicU 
were  considered  as  the  costs  of  the  day. 


JUNE  12th. 

Lessee  of  Montgomery  v.  Hill. 

Judgment  in  ejecimeni  allowed  to  be  entered  on  a  ivarrant  of  attorney,  given 
by  the  mortgagor  to  a  mortgagee.  Semble — tJds  the  first  application  of 
the  hind,  iti  Ireland. 

Mr.  Hutton  moved  to  file  a  declaration  in  ejectment,  and  mark  judg- 
ment thereon,  against  the  defendant,  by  virtue  of  a  warrant  of  attorney. 
Hill  had  executed  a  mortgage  to  Montgomery,  in  trust  for  a  person  naratd 
Gower;  and,  at  the  same  time,  gave  tiiis  warrant,  to  enable  the  trustee 
to  get  into  possession  without  delay,  on  default  of  payment.  Default  had 
been  made;  and,  as  no  ejectment  had  been  served,  the  offcer  refns^ed  to 
allow  judgment  to  be  marked.  This  was  the  first  proceeding  of  the  kind 
in  Ireland ;  but  the  course  was  considered  a  good  one  in  England,  and  in 
t\ie  Appendix  to  Conk  on  Mortgages  (a)  a  precedent  is  given,  from  which 
the  present  warrant  had  been  copied. 

Ifloilon  granted, 

(a)   .'•'ee  Cootc,  Mortgagee,   Appendix  No.  I 

JUNE  12th. 

Hewson  v.  Heii*  and  Terre-tenants  of  O'Gkady. 

A  plea,  to  a  scire  facias,  that  there  are  other  tenants  of  the  lands,  vat  named 
in  the  returns  to  the  scire  facias,  must  be  verified  by  affidavit.  Suck 
plea  cannot  be  pleaded  along  icith  a  plea  in  bar. 

Mr.  Hickson  moved,  that  one  of  the  pioas  to  the  scire  ficias  in  this 
case   should  be  set  aside      The  plea  was,  that  there  were  other  tenants 
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to  the  lands,  not  named  in  the  scire  facias  ;  and  it  had  been  pleaded  mtk- 
out  a  verifying  affidavit,  and  along  with  a  plea  of  payment. 

Mr.  Hichson  contended,  that  the  plea  sought  to  be  set  aside  was  clearly 
a  dilatory  plea,  and  should  therefore,  according  to  the  statute,  (o)  have 
been  verified  by  affidavit ;  and  also,  that,  being  a  dilatory  plea,  it  could 
not  be  pleaded  along  with  a  plea  in  bar.  In  support  of  this  last  position, 
he  cited  a  manuscript,  in  wliich  it  had  been  decided,  by  this  Court,  that 
a  plea  to  a  scire  facias,  that  there  were  other  tenants  of  the  lands,  not 
named  in  the  scire  facias,  could  not  be  pleaded  along  with  a  plea  in  bar. 

Mr.  Cooper,  contra. 

It  must  be  conceded,  that  this  is  a  dilatory  plea,  and  should  have  been 
verified  by  affidavit :  it  has  been  so  decided  in  the  case  of  Phelps  v. 
Leiois.  (b)  No  printed  case  has,  howevei',  been  cited  on  the  other  side,  to 
shew  that  such  a  plea,  if  well  pleaded,  cannot  consist  together  with  a  plea 
of  payment.  In  Onslow  v.  Smith  (c)  an  aid  prayer,  which  was,  in  the 
same  case,  ruled  to  be  a  dilatory  plea,  was  allowed  to  be  amended  by  a 
verifying  affidavit,  after  a  demurrer  had  been  taken  to  it  on  other  grounds. 
If  the  Court  shall  be  of  opinion,  tliat  the  two  pleas  cannot  stand  together, 
it  Mali  allow  the  heir  to  forego  the  plea  of  payment,  and  amend  the  dila- 
tory plea  by  a  verifying  affidavit. 

Per  curiam. 

The  plea  is  bad,  on  both  the  grounds  on  which  it  has  been  objected  to, 
and  must  be  set  aside. 

Rule. — Plea  set  aside. 

(a)  4tb  Ann,  cap.  16,  sec.  11,  Eng. — 6  Ann,  cap.  10,  sec.  11,  Irish, 
(b)   FouesL's  Kep.  144.  (c)    Bos.  &  Pul.  384. 


COMMON  PLEAS. 

JUNE    IOtII. 

Drought  v.  Chamberlain. 

An  order  had  been  obtained  to  revive  a  judgment,  and  also  liberty  to  substi- 
tute the  service  of  the  scire  facias,  ujjon  an  affidavit  that  the  cognusor  re- 
sided abroad,  and  that  his  mother  was  in  possession  of  the  land,  as  his 
agent :  it  afterwards  appeai  ed  the  cognusor  had  been  transported  for  life, 
for  felony.  The  Court  set  aside  the  order,  on  the  ground  that  the  mother 
could  not  be,  in  such  case,  considered  an  agent  of  the  cognusor. 

An  order  had  been  obtained  to  issue  a  scire  facias  to  revive  a  judg- 
ment, entered  in  the  year  1818,  on  a  boud  passed  in  the  year  181:^,  and 
also  an  order  for  substitution  of  service  of  the  writ  of  scire  facias,  on  an 
affidavit  made  by  the  plaintiff,  stating  that  the  defendant  had,  in  the  year 
1815,  gone  to  reside  in  New  South  Wales,  and  that  his  mother,  as  his 
agent,  was  in  the  management  of  his  property. 

Mr.  Holmes  now  moved,  on  behalf  of  John  and  Eleanor  Chamberlain, 
to  set  aside  the  writ  of  scire  facias,  and  the  above  order  to  substitute  ser- 
vice of  the  writ.  From  the  affidavit  made  by  the  present  applicants,  one 
of  whom,  Eleanor,  is  ihe  mother  of  the  defendant,  Theophilus  Chamber- 
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lain,  it  appears,  that  he  was,  in  the  year  1814,  tried  for  a  felony,  at  the 
assizes  of  Maryborough,  and  had  received  sentence  of  death,  which  sen- 
tence had  been  commuted  for  transportation  for  life.  The  defendant  was 
seized  of  an  estate  for  lives,  under  and  by  virtue  of  a  lease.  From  these 
circumstances  it  is  plain  that  the  order  was  obtained  by  a  fraudulent  sup- 
pression of  the  facts ;  and  that  order  was  obtained  on  the  affidavit  of  a 
person  cognizant  of  the  facts ;  for  it  is  sworn  that  the  plaintiff,  who  made 
the  affidavit,  was  a  witness  on  the  defendant's  trial.  The  warrant  upon 
which  the  judgment  was  obtained  was  revoked  by  the  attainder.  The 
mother  of  the  defendant,  though  in  possession,  must  be  considered  to  be  in 
that  possession  under  the  Crown. 

Mr.  Smith,  (K.  C.)  with  whom  was  Mr.  Cane,  contra. 

The  applicant,  Eleanor  Chamberlain,  is  not  in  possession  under  tlie 
Crown  ;  and  she  sets  up  its  title  on  this  motion.  1  he  Crown  has  no  es- 
tate— merely  a  right  to  the  rents  and  profits  of  the  felon's  jiroperty. 
An  ejectment,  where  there  is  a  custodiam,  is  always  brought  in  the  name 
of  the  outlaw.  The  defendant's  mother,  though  served  with  the  writ  of 
scire  facias,  has  not  pleaded.  We  will  not  proceed  in  our  elegit  Mithout 
the  permission  of  the  Crown,  lest  wo  should  be  attached  by  the  Court  of 
Exchequer;  and  we  can  attach  those  lands  only  of  which  the  defendant 
was  seized  at  the  time  of  the  rendition  of  the  judgment.  An  attainder 
does  not  reverse  a  warrant  of  attorney,  and  a  judgment  may  be  revived 
against  a  felon,  who  may  be  subsequently  pardoned.  The  order  which  is 
now  sought  to  be  set  aside,  was  obtained  on  an  allegation  that  Eleanor 
Chamberlain  was  the  agent  of  the  defendant :  she  appears  to  be  in  the 
management  of  his  property,  and  if  not  agent  in  the  strict,  she  is  so  in 
the  popular  acceptation  of  the  word. 

Per  curiam.  The  Court  stops  short  of  the  many  important  points 
which  are  behind  this  question.  The  order  for  substitution  of  the  service 
of  the  writ  of  scire  facias  could  only  have  been  obtained  on  the  ground 
that  the  defendant's  mother  was  in  possession  of  his  property  as  his  agent. 
The  Court  has  been  entrapped  by  a  case  nicely  pared  and  framed,  to  suit 
the  rule  of  this  Court,  and  by  which  the  defendant,  a  transported  felon,  is 
made  to  appear  a  person  voluntarily  residing  abroad,  with  an  agent  at 
|iome. 

3Iotion  granted. 


JUNE   11th. 

Lessee  Kirwan  v.  Blake. 

Semhle — where  an  ejectment  is  brought  by  an  elegit  creditor,  proceedings 
ivill  not  be  stayed  until  security  be  given  for  costs. 

Mr.  Moore,  (K.  C.)  applied  to  the  Court,  on  behalf  of  defendant,  to 
stay  [>roceedings  in  this  cause,  until  plaintiff  gives  secuiity  for  costs.  Ihis 
is  an  action  in  ejectment. 

The  Solicitor  General. 

There  is  no  instance  of  security  being  given  where  the  action  is  brought 
by  an  elegit  creditor,  and  this  ejectment  is  brought  by  a  sister,  who  is  an 
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elegit  creditor,  against  her  brother,  for  her  child's  portion.     [The  Solicitor 
General  here  offered  to  have  an  affidavit  of  the  facts  made.  J 

Chief  Justice  Dohkrtv. 

Will  you  wait  until  the  Solicitor  General  comes  in  with  an  affidavit 
«f  facts? 

Mr.  Moore.     I  will  take  a  conditional  order,  subject  to  the  affidavit  of 
facts,  or  a  refusal  of  the  motion,  with  costs. 

Per  curiam.     We  cannot  agree  to  that. 

Mr.  Moore  then  abandoned  the  motion,  with  costs.* 

•   See  Adams's  Ejectment,  355,  et  seqtiant. 


JUNE    11th. 

Wallace  v.  Nortox. 

Aeflon,  on  hill  of  exchange. — Defendant  having  accepted  the  bill,  it 
was  indorsed  by  the  payee,  and  the  defendant  subsequently  indorsed 
it  over  to  the  plaintiff.  There  xvas  no  consideration  given  by  the 
drawer,  who  was  also  the  payee,  to  defendant,  nor  by  the  plaintiff 
to  the  payee ;  and  plaintiff  was  called  upon,  by  notice,  to  prove 
that  there  was.  Held,  that  as  there  was  no  evidence  of  the  dealing 
being  bctvceen  the  plaintiff'  and  the  payee,  the  case  must  be  consi- 
dered between  the  plaintif  and  dejendant,  as  immediate  parties, 
and  the  consideration  not  being  impeached  as  between  them,  the 
flaintiff  need  not  prove  the  consideration  given, 

Mr.  Holmes,  for  defendant. 

This  was  an  action  on  a  bill  of  exchange,  and  the  point  saved,  at  th© 
trial,  was,  that  plaintiff  was  not  entitled  to  a  verdict,  as  he  did  not  shew 
he  gave  a  valuable  consideration  for  the  bill.  The  plaintiff  was  served, 
with  notice,  to  prove  if  he  gave  any  and  what  consideration  for  the  bill. 
The  defendant  produced  a  witness,  who  was  his  own  clerk,  who  proved 
he  drew  the  bill  on  defendant,  and  indorsed  it ;  then  gave  it  back  to  de- 
fendant, from  whom  he  got  no  consideration.  Mr.  Wallace  is  bound  ta 
prove  what  consideration  he  gave  to  the  acceptor,  as  it  was  proved  lie 
gave  none  to  the  drawer.  Tiie  bill  was  payable  to  drawer,  or  order  :  ac- 
ceptor gave  it  to  plaintiff,  and  indorsed  it,  under  drawer's  indorsement, 
which  renders  it  necessary  to  have  a  new  stamp.  This  case  comes  within 
Heath  v.  Sandom.  (a,)  The  payee  swore  he  gave  no  consideration  to  the 
acceptor,  nur  did  Wallace  give  any  to- payee,  so  he  cannot  recover,  unless 
he  proves  having  given  consideration  to  the  acceptor. 

Mr.  Serjeant  O'Loghlen,  contra. 

The  declaration  contains  two  counts  :  the  first  is  against  defendant,  as 
acceptor ;  the  second  as  indorser.     We  admit  that  the  defendant  served 

(a;  2  Bar.  &  Adol.  291. 
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jfiot'ice  to  prove  consideration,  but  then  we  submit  that  it  rests  with  the 
defendant  to  prove  he  c:ot  none,  as  it  must  be  presumed  he  got  considera- 
tion, unless  he  proves  the  contrary.  The  indorsement  of  the  defendant 
is  an  admission  of  Armstrong's  hand-writing,  as  indorser,  as  the  accept- 
ance is  of  the  drawing.  It  is  not  alleged  there  was  any  dealing  between 
plaintiff  and  Armstrong,  and  where  the  case  is  between  the  immediate 
parties  to  a  bill  the  plaintiff  is  not  bound  to  shew  consideration,  but  de- 
fendant is  at  liberty  to  shew  the  want  of  it.  In  the  present  case,  the  de- 
fendant having  indorsed  the  bill  to  plaintiff,  we  may  consider  the  case  to 
be  between  them,  as  immediate  parties. —  [Chief  Justice.  This  is  the 
same  as  Norton's  note  to  plaintiff,  with  machinery  to  make  it  appear  a 
bill  of  exchange.] — In  the  last  edition  of  Bayhy,  on  Bills,  p.  500,  the 
decision  of  that  case  in  2  Barn.  8^  Adol.  is  considered.  If  Norton  proved 
there  was  no  consideration  between  Iiim  and  Wallace  it  would  then  be  for 
the  plaintiff'  to  prove  consideration,  but  all  that  was  proved  was  that  there 
was  none  between  Norton  and  Armstrongs  and  between  Armstrong  and 
Wallace. 

Mr.  M.  Brady,  in  reply. 

In  both  the  counts  title  is  made,  through  Armstrong,  the  drawer.  Tli« 
question  is,  if  defendant  proved  suflBcient  to  rebut  the  presumption  of  con- 
sideration ?  In  all  other  contracts  plaintiff'  is  bound  to  prove  considera- 
tion, but  in  bills  it  is  presumed  there  is  consideration.  There  is  no  evi- 
dence to  shew  the  parties  are  immediate :  if  there  was  evidence  to  that 
effect  there  would  be  no  occasion  to  make  plaintiff'  prove  consideration, 
but  that  does  not  appear  at  all.  The  plaintiff'  was  here  called  upon  to 
prove  consideration,  and  the  presumption  was  rebutted.  Heath  v.  Sandott, 
so  also  Thomas  v.  Newton,  (b)  If  proved  that  it  was  indorsed  directly 
by  plaintiff  to  defendant  it  would  make  them  immediate  parties,  but  that 
is  not  proved. 

Chief  Justice  Doherty. 

There  is  no  difference  of  opinion  upon  the  present  case.  Admitting,  most 
fully,  the  authority  of  the  cases  which  have  been  cited,  we  still  think  that 
the  plaintiff  is  entitled  to  recover.  Taking  the  case  upon  its  special  facts 
and  circumstances,  it  is  substantially  a  dealing  between  Norton  and 
Wallace ;  and,  therefore,  impeaching  the  consideration  between  Armstrong 
and  Norton  is  uat  sufficient  to  put  it  upon  the  plaintiff'  to  prove  the  con- 
sideration. We  admit,  if  the  consideration  had  been  impeached,  as  be- 
tween Norton  and  Wallace,  the  plaintiff  would  be  then  obliged,  upon  the 
authority  of  all  the  cases,  to  prove  consideration  given.  Under  these 
circumstances  the  points  must  be  ruled  in  favor  of  the  plaintiff,  with? 
co&ts. 

(b)  2  Car.  &  Pay  606. 
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EQUITY  EXCHEQUER. 

MAY    3  1st. 

Smith  WICK  v.  Smith  wick  and  others. 

Cause  heard  out  of  its  place,  to  allow  a  will  to  he  read,  and  then  postponed 
in  order  to  re  examine  a  witness  to  its  execution,  the  interrogatory  having 
been  perfect,  but  the  answer  insufficient. 

The  Court  was  proceeding  regularly  through  its  list  of  long  causes, 
when 

Mr.  Gilmore,  (K.  C.)  with  Avhom  were  Messrs.  Brewster  and  NelsoUy 
applied  to  have  this  cause  called  on.  The  plaintift's  bill  was  filed  to  raise 
a  charge  on  freehold  lands,  created  by  a  will,  in  execution  of  a  power  of 
appointment,  and  it  was  necessary  to  produce  the  original  will  at  the  hear- 
ing. Tiiis  will  being  lodged  iu  the  Consistorial  Court  of  Cashel,  the 
Deputy  Register  of  that  Court  has  been  necessarily  brought  to-  town,  and 
kept  here,  at  great  expense,  to  produce  it.  We  now  seek  to  read  the 
will,  without  going  into  our  case,  and  then  to  postpone  the  cause  to  its 
proper  place  in  the  list.  The  late  Lord  Chancellor,  Hart,  once  permitted 
this  to  be  done  in  a  similar  case. 

Chief  Baron  Joy.  The  practice  is  a  very  convenient  and  proper  one, 
but  the  Court  has  no  power  to  do  so,  unless  all  parties  consent. 

Defendants'  Counsel  consenting,  the  will  Avas  then  read,  without  any 
proof,  subject  to  such  objections  to  the  proof  as  might  afterwards  be  taken. 

June  Qth, 

This  case  being  now  called  in  its  turn,  Mr.  Gilmore  applied  to  have  it 
placed  at  the  foot  of  the  list,  and,  in  the  mean  time,  that  plaintiff  should 
be  at  liberty  to  re-examine  a  witness  to  the  execution  of  the  will.  This 
application  was  caused  by  a  slip  of  the  Examiner.  The  witness,  whom 
we  seek  to  reexamine,  has  sworn  that  the  other  two  witnesses  signed 
their  names  in  the  presence  of  the  testator,  but  has  omitted  to  prove  that 
he  himself  did  so.  The  interrogatory  is  in  the  usual  form,  as  found  in 
books  of  precedents,  and  asks,  expressly,  the  very  question  which  the  wit- 
ness omitted  to  answer.     The  interrogatory  and  answer  were  here  read. 

Chief  Baron  Joy.  Let  the  cause  stand  at  the  foot  of  the  list.  Your 
interrogatory  is  correct;  but  had  there  been  any  mistake  in  it  the  Court 
could  not  have  interfered  to  assist  you.  A  distinct  motion  must  be  made 
for  liberty  to  re-examine  the  witness  to  this  interrogatory. 

Counsel  for  the  defendants  then  applied  for  the  costs  of  the  day,  and 
the  Court  directed  that  £3.  6*.  8d.  should  be  divided  among  them. 
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JUNE  13th. 

Nash  v.  Hughes. 

PRACTICE.— RECEIVER. 

In  the  Exchequer  it  is  the  constant  practice  to  appoint  a  receiver  over  a  de- 
fondant's  property,  in  order  to  enforce  his  appearance,  and  this  even  rvhere 
the  plaintiff's  claim  is  no  specific  lien,  hut  a  mere  general  charge  upon 
ike  lands. 

The  bill  was  filed  to  raise  a  charge  on  the  lands  of  a  defendant,  who  re- 
sided out  of  the  jurisdiction,  and,  on  a  former  day,  a  conditional  order 
had  been  obtained  to  substitute  service  of  the  subpoena  to  appear  and  an- 
swer on  his  land  and  law  agent,  and  that  a  receiver  should  be  appointed 
until  appearance. 

Mr.  Bennett,  (K.  C.)  now  moved  to  make  the  order  absolute,  notwith- 
standing an  affidavit  filed  by  the  law  agent  of  defendant  that  this  was  a 
mere  general  charge  on  the  lands. 

Mr.  Jackson,  (K.  C.)  contra,  relied  on  the  principles  laid  down  by  the 
Master  of  the  Rolls,  in  numerous  cases,  as,  among  others,  in  Arthurs,  mi- 
nors, V.  Arthur,  1  Hog.  95,  that  the  Court  has  no  jurisdiction  to  enforce 
a  defendant's  appearance  by  appointing  a  receiver  over  his  property,  ex- 
cept in  cases  of  rent-charge,  or  of  immediate  danger  of  the  property  be- 
ing lost ;  and  this  case  of  Arthtirs  v.  Arthur,  had  been  confirmed  by  the 
Lord  Chancellor,  on  appeal. 

Chief  Baron  Joy.  I  can  only  say  our  practice  is  very  different.  In 
every  term  that  I  have  sat  in  this  Court  we  have  granted  numerous  such 
applications. 

Baron  Foster.     Out  practice  is  decidedly  better  than  that  at  the  Rolls. 

Rule  for  a  receiver,  ahsolute. 

NOTE.— A  s.imilar  decision  was  made  in  Bennett  v.  Baily,  on  Saturday,  the  15fh 
day  of  June. 


SAME    DAY. 
SbIITHWICK    V.    SWITHAVICK. 

A  witness  alloived  to  be  re-examined  after  publication  passed,  without  pre- 
judice  to  the  proceedings  already  had,  and  a  new  commission  granted  for 
that  purpose,  in  a  case  where  the  original  interrogatory  ivas  fully  and 
correctly  draion,  but  the  Examiner  had  omitted  to  obtain  the  jail  anstver 
of  the  witness.  Semble — that  an  amendment  will  be  allotced  at  any  stage 
of  a  cause. 

The  facts  of  this  case  are  stated,  supra,  p.  180.  A  Avill,  creating  a  charge 
which  plaintiff  sought  to  raise,  had  not  iieen  properly  proved,  as  the  Exa- 
miner had  neglected  to  make  the  witness  answer  whether  the  three  sub- 
scribing witnesses  had  signed  in  testator's  presence :  moreover,  the  power 

C   3 
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xequired  that  the  will  should  be  "  duly  executed  and  attested ;"  and  on  ex- 
amining the  will,  it  appeared  that  the  witnesses  (though  they  had  regu- 
larly signed  the  instrument)  had  not  recorded,  on  the  face  of  it,  in  express 
words,  the  fact  of  attestation.  The  Court  had,  on  a  former  day,  intimated 
some  doubt  whether  such  formal  attestation  was  not  required  in  this  case, 
by  the  words  of  the  power. 

Mr.  Gilmore,  (K.  C.)  with  whom  were  IVIessrs.  Brewster  and  Nelsoriy 
now  moved  for  liberty,  without  prejudice  to  previous  proceedings  in  the 
cause,  to  re-examine  the  witness  to  the  plaintiff's  third  interrogatory,  and 
for  this  purpose  to  issue  a  new  commission  ;  and  also  for  liberty,  without 
prejudice  as  aforesaid,  to  amend  the  prayer  of  the  bill,  by  praying  that  if 
the  said  will  were  not  deemed  a  good,  legal  excution  of  the  power, 
then  (this  being  the  case  of  a  father  providing  for  his  child)  that  the  de- 
fective execution  might  be  aided,  in  equity,  and  the  lands  declared  to  be 
well  charged, 

Mr.  Walsh,  contra,  objected  to  the  re-examination,  after  publication 
passed,  and  when  the  cause  was  in  the  list,  for  hearing.  He  also  objected 
to  a  new  relief  being  sought,  by  amendment,  at  such  an  advanced  stage  of 
the  cause;  at  least,  the  Court  would  give  him  the  costs  of  the  motion. 

Chief  Baron  .Toy.  Tlie  interrogatory  was  properly  framed,  and,  of 
course,  the  v.hole  blame  for  defect  in  the  evidence  rests  on  our  officer:  he 
must  heal  that.  As  to  the  other  point,  an  amendment  may  be  made  at  any 
stage.  In  a  recent  case,  in  Chancery,  it  was  actually  permitted  after  de- 
cree.    The  whole  motion  is  very  reasonable. 

Motion  granted,  witJiout  any  eosiu 


JUNE  17th. 

BrjRSTGN  V.  Eager  and  others. 

Where  an  affidavit  is  fled  as  cause  against  a  conditional  order,  atid  notice 
s>f  it  regularly  served,  if  the  opposite  party  do  not,  loithin  ten  days  after 
such  notice,  move  to  rnahe  the  order  absolute,  the  affidavit  will  be  allowed 
as  fall  cause. 

In  this  case  a  conditional  order  had  been  obtained  by  the  receiver  against 
a  tenant  of  the  lands,  for  an  attacliraent  for  non-payment  of  rent.  The 
tenant  made  an  affidavit  as  cause  against  the  order,  stating  that  he  had  him- 
self a  claim  upon  the  lands  for  the  arrears  of  an  annuity. 

Mr.  Ilichson  now  moved,  on  behalf  of  the  receiver,  that  the  conditional 
order  should  be  made  ai>solute,  notwithstanding  the  cause  shewn  by  the 
affidavit,  and  contended  that  this  claim  of  the  tenant,  to  have  credit  for 
his  annuity,  was  no  answer  to  the  receiver  for  the  amount  of  his  rent. 

Mr.  G.  Bennett,  (K.  C.)  contra. 

This  affidavit  had  been  filed,  and  notice  of  it  served,  for  a  period  of  ten 
days  and  upwards,  before  any  notice  of  application  to  make  the  order  ab- 
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solute,  or  any  proceeding  taken  by  the  receiver,  and  by  the  course  of  prac- 
tice in  this  Court,  and  by  an  actual  rule  upon  the  subject,  that  affidavit  is 
now  full  cause  against  making  the  order  absolute  ;  and  this  is  quite  an  ir- 
regular application  on  the  part  of  the  receiver. 

The  Court  admitted  the  practice  to  be  as  stated  by  Mr.  Bennett ;  how- 
ever, notwithstanding  the  general  rule  upon  the  subject,*  which  was  read 
by  the  officer,  and  agreed  with  the  statement  of  Counsel,  they  allowed  the 
receiver  to  come  in,  in  this  particular  instance,  and  made  the  order  abso- 
lute, but  without  costs. 

Order  absolute,  but  without  costs. 

*  The  practice  of  this  Court,  with  respect  to  conditional  orders,  is.  ihat  an  affidavit, 
duly  filed,  within  proper  time,  is  to  be  taken  as  full  cause  and  to  he  allowed  as  such  for 
ten  days,  after  notice  of  such  affidavit  having  been  filed,  the  party  does  not  move  to  iiiake 
the  order  absolute ;  and  this  is  the  practice  both  on  the  Pleas  and  Equity  Side  of  the 
Court. 


EXCHEQUER  OF  PLEAS. 

JUNE   4tHo 

Executor  of  Bell  v.  Woods  and  Auchinleck, 

Bond  payable  to  cognuzee^  Jiis  executors  or  administrators,  and  "joa^-- 
rant  of  attorneij  to  e?iter  up  judgment  for  the  ,j)enalty^  without 
saying  at  whose  suit — application  to  enter  up  judgment,  at  the  suit 
of  the  executor  of  the  cognuzee,  refused. 

Mr.  Nelson  moved  to  enter  judgment  on  a  bond  and  vvarrant  of  at- 
torney, at  suit  of  the  executor  of  the  cognuzee,  against  tbe  original  cog" 
nuzors.  The  instrument  was  what  is  commonly  called  a  Kerry  iJond,  (he 
warrant  being  incorporated  with  the  bond  itself.  The  executors  of  the 
cognuzee  are  not  expressly  named  in  the  warrant,  but  the  bond  purports 
to  be  payable  to  the  cognuzee,  his  executors  or  administrators ;  and  thea 
the  warrant  authorised  the  confession  of  "  one  or  more  judgment  or 
judgments,  on  a  declaration  or  declarations,  to  be  filed  for  the  above  pe- 
nalty," without  saying  by  who.-n  such  declaration  Avas  to  be  filed  :  it  must 
mean,  however,  by  the  persons  previously  named,  as  entitled  to  the  pe- 
nalty; and  as  the  executors  are  previously  named.  Counsel  contended  that 
the  warrant  must  be  taken  to  empower  them  to  mark  judgment,  and  that 
this  differed  from  the  case  wliere  the  cognuzee  is  named  in  the  warrant 
all  others  being- then  excluded  by  the  well-known  rule  of  construction. 
Baron  Pennefather,  when  sitting  alone,  in  Michaelmas  term,  183^,  had 
granted  a  similar  application  on  another  bond,  executed  by  tlie  same  par- 
ties ;  but  the  Court,  consisting  of  Chief  Baron  Joy  and  Baron  Foster 
thought  themselves  bound  to  refuse  the  motion,  as  the  executors  were  not 
expressly  named  in  the  warrant. 

Motion  refused. 

NOTE  — In  executors  O'Hara  v. the  Court  of  K,  B.  came  to  the  same  de- 

ciiion  as  in  the  principal  case,  Michs.  T.  i832, 
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EXCHEQUER— REVENUE  SIDE. 

JUNE  15th. 

In  re  Power,  Custodee,  v.  Barron. 

Custodiam  against  the  head  landlord. — The  mesne  landlord  distrains 
his  suh-tenant^  without  leave  of  the  Court.  Attachment  rejused, 
with  costS)  no  order  having  been  served  on  sub-tenant  to  pay  rent 
to  custodee. 

In  this  case  a  conditional  order  had  been  obtained  by  William  Boate,  a 
sub-lessee,  for  an  attachment  against  George  Boate,  Esquire,  the  eldest 
son  of  William  Boate's  landlord,  for  distraining  him  for  the  rent  of  his 
lands. 

Mr.  James  Scott,  (K.  C.)  with  whom  was  Mr.  T.  B.  C.  Smith,  (K.  C.) 
now  moved  to  make  the  order  absolute.  The  lands  here  have  been  granted 
in  custodiam,  and  it  cannot  be  allowed  that  a  party  shall,  in  such  case,  in- 
terfere with  the  tenants,  without  liberty  from  the  Court. 

Mr.  John  Martley,  (K.  C.)  and  Mr.  3Ia1iay,  contra. 

In  this  case  the  outlaw  Barron,  was  the  head  landlord,  receiving  a  small 
head  rent,  against  which  the  custodiam  issued.  Counsel,  for  defendant, 
contended,  that  the  affidavit  on  which  the  conditional  order  was  obtained 
was  altogether  defective :  it  only  stated  that  the  lands  on  which  the  dis  ■ 
tress  was  made  wei'e  granted  in  custodiam  :  it  did  not  state  that  William 
Boate,  the  applicant,  was  tenant  to  the  outlaw:  it  did  not  state  that  he  had" 
ever  paid  rent  to  the  custodee ;  and  it  did  not  state  that  he  was  ever 
served  with  any  order  to  pay  his  rent,  which  is  essentially  requisite.  See 
Ward,  Custodee,  v.  Mooney,  and  Darquier,  Custodee,  v.  England,  Vernon 
and  Scrivens  Reports,  318,  480;  Convoy,  on  Cuslodiams,  190  and  204. 
This  is  an  application  for  the  extraordinary  process  of  this  Court,  and,  in 
every  Court,  the  person  applying  for  its  criminal  process,  must,  on  his  own 
affidavit,  shew  himself  entitled:  here  the  affidavit  is  totally  defective. 

Application  refused,  with  costs, 

•  NOTE. — This  appears  to  be  thp  first  case  in  which  costs  have  been  given  in  a  cus- 
todiam motion,  where  there  has  been  any  interference  by  any  party  with  the  land* 
granted  in  custodiam,  without  first  getting  the  leave  of  the  Court, 
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CHANCERY. 

MAY  23d. 

In  re  Hacketts,  Minors, 

tVhere  a  Conlempt  has  been  committed  by  Marrying  a  Ward  of  the 
Court  ;  a  person  whose  object  appears  to  have  been  the  Ward''s  For- 
tune will  not  be  allowed  to  touch  any  part  of  it ;  the  whole  will 
be  put  in  settlement ;  and  even  the  power  of  disposal,  which  the  Ward 
would  have  otherwise  had,  will  he  curtailed,  though  a  power  to  make 
a  testamentary  disposition  of  a  part  on  the  Husband,  will,  perhaps, 
be  given  to  the  wife. — Cases  of  this  kind,  all  rest  in  the  discretion  of 
the  Court. 

This  was  an  application,  by  way  of  appeal,  to  vary  and  set  aside  the 
Order  of  the  Master  of  the  Rolls,  (a)  which  directed  a  settlement  to 
be  entered  into  by  the  husband  of  the  minor;  giving  the  interest  of  the 
minor's  fortune  to  the  minor's  separate  use  for  life,  and,  after  her  death, 
the  principal  to  the  issue  of  the  marriage;  that  incase  she  died  without 
issue  she  should  have  a  povver  to  will  2,000Z.  as  she  should  think  proper 
— the  remainder  over  to  her  sisters,  and  that  her  husband  should  cove- 
nant, in  case  of  there  being  issue,  and  that  any  of  them  should  die  in- 
testate and  unmarried,  that  he  would  bold  any  property  he  might  acquire 
as  personal  representative  of  his  children,  so  djing,  in  trust  for  the  uses 
of  the  settlement,  and  for  the  benefit  of  the  surviving  children. 

The  facts  of  the  case  will  be  found  in  the  Report  of  the  Decision  at 
the  Rolls. 

Mr.  Sergeant  O'Loghlen,  in  support  of  the  application,  contended 
that  the  Court  should  not,  as  was  done  by  the  present  order,  df^prive  the 
wife  of  all  power  over  her  own  fortune  ;  and  that  this  was  the  doctrine 
of  all  the  cases.  In  Winch  v.  James,  (b)  where  the  whole  of  the  minor's 
fortune  was  settled  to  her  use  for  life,  and  the  principal  to  the  issue, 
the  Master  of  the  Rolls  says  : — "There  is  an  omission  in  this  settlement; 
it  does  not  give  the  wife  any  power  of  settling  any  thing  upon  any  fu- 
ture husband  ;  and,  where  a  young  woman  is  run  away  with,  I  will 
never  consent  to  tje  her  up  to  that  marriage,  and  prevent  her  from  ever 
marrying  again.''  So,  also,  in  Chassaing  v.  Parsonage,  (c)  and  in 
Millet,  V.  liowse,  (i)  which  was  a  flagrant  case,  the  Lord  Chancellor 
directed  a  settlement  to  the  separate  use  of  the  infant  for  life,  and  after 
her  decease  the  capital  to  go  amongst  her  children  by  that  or  any  other 
marriage;  and  if  she  died  without  children,  during  the  husband's  life, 
then,  according  to  her  appointment  by  will,  and  in  case  of  no  appoint- 
ment to  the  next  of  kin,  and  the  Chancellor  there  says  :— "  In  case  he 
(the  husband,)  redeems  himself  by  good  behaviour  during  her  life,  she 
may  give  it  to  him  by  will." 


faj  See  the  Report  of  the  Case  in  the  Rolls,  6,  Law  Rec.  N.  S.  132. 
(6)  4  Ves.  386.  (r)  5  Ves.  J 5,  20. 

id)  7  Ves.  419,  20. 
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[Lord  Chancellor.  The  opinion  of  the  Master  of  the  Rolls  is 
much  more  to  nay  taste  than  that  of  Lord  Eldon,  which  you  have  just 
read.  It  would  amount  to  the  rewarding  a  party  for  his  contempt.  I 
recollect  to  have  heard  Lord  Eldon  say,  that  he  had  a  peculiar  feeling 
(a)  for  persons  who  had  run  away  with  wards  of  the  Court.  But  unless 
I  am  compelled,  by  authority,  I  shall  affirm  the  order  of  the  Master  of 
the  Rolls.] 

The  settlement,  as  directed  by  this  order,  takes  from  the  young  lady 
that  authority  which  she  had  under  the  codicil. 

[Lord  Chancellor.  His  Honor,  the  Master  of  the  Rolls,  appears 
to  have  made  a  very  proper  order ;  It  is  a  good  precedent,  and  one 
which  I  shall  follow.] 

Mr.  Collins.  With  whom  was  Mr.  Goold  contra,  in  support  of  the 
order. 

This  was,  as  the  Master  of  the  Rolls  declared,  one  of  the  most  flagrant 
cases  he  ever  had  before  him  ;  and  he  determined  to  punish  the  husband 
with  respect  to  the  property,  which  was  the  only  reason,  as  his  Honor 
declared,  which  the  party  appeared  to  have  had  for  the  marriage.  The 
minor  was  entitled,  under  the  will  of  her  father,  to  a  life  estate,  in  a  sura 
of  10,000/.  if  she  married  with  consent,  and,  after  her  death,  the  princi- 
pal to  the  issue ;  and,  if  no  issue,  then  a  power  to  her  to  appoint ;  but 
there  was  no  limitation  over  to  surviving  children,  incase  any  of  the  is- 
sue should  die  intestate  and  unmarried.  His  Honor  took  it,  that  the 
testator  had  intended  a  settlement. 

Lord  Chancellor.  I  have  a  difficulty  as  to  that  part  of  the  settle- 
ment, as  directed  by  the  present  order,  which  professes  to  deal  with  the 
property  of  the  issue. 

Mr.  Richards,  on  the  same  side  with  Mr.  Serjeant  O'Loghlen,  cited 
Bathurst  v.  Murray,  (h)  where  an  independence  was  secured  to  the  hus- 
band, with  a  power  to  the  wife  to  increase  it  by  will. 

The  case  stood  over. 


25th  may. 

Mr  Serjeant  O'Loghlen  on  this  day  mentioned  the  case  again. 

Lord  Chancellor.  My  only  doubt  upon  the  subject  is,  whether 
this  Court  can  deal  with  a  fund  which  does  not  belong  to  the  ward  of 
the  Court. 


(«)  Lord  Eldon  himself  ran  away  with  Miss  •,  a  ward  of  the  Court. 

{0)  8  Ves.78. 
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Mr.  Collins,  in  support  of  the  order.  The  authorities  do  not  go  to 
this,  that  the  Court  will  only  interfere  with  the  property  of  the  minor ; 
on  the  contrary,  wherever  any  party  is  guilty  of  a  contempt  of  this  kind, 
and  has  property,  the  Court  will  exercise  authority  over  it. 

[Lord  Chancellor.  But  how  can  the  Court  deal  with  the  property 
of  a  minor,  and  give  it  over  in  case  of  his  intestacy  ;  it  might  be  very 
advantageous  for  the  intestate  that  his  personal  representative  should 
take,  as  it  would  exonorate  his  real  estate.] 

In  Bathurst  v.  Murray,  (a)  the  father  of  the  husband  was  a  man 
of  property,  and  made  a  settlement  on  the  lady.  We  seek  the  like 
against  the  husband.  The  Court  is  competent  to  make  him  submit  to 
any  terms  it  may  choose  to  put  upon  him. 

[Lord  Chancellor.  But  it  is  not  against  him  that  the  interference 
of  the  Court  is  sought,  it  is  with  the  property  of  the  future  children  that 
the  Court  is  called  upon  to  deal.] 

The  Court  has  clear  jurisdiction  either  as  to  his  own  or  any  other 
person's  estate  ;  it  may  compel  him  to  execute  any  covenant.  In  Ball 
V.  Coutts,  (b)  Lord  Eldon  compelled  a  settlement  of  the  property  of  the 
husband. 

Mr.  Ball,  (K.C.)  and  Mr.  7.  Richards,  (K.C.)  for  the  husband.  No 
case  can  be  adduced  in  which  the  Court  has  prevented  the  husband  from 
enjoying  any  property  from  any  other  person  except  the  wife. 

[Lord  Chancellor.  But  in  this  case  the  husband  could  never  have 
had  any  right  to  the  property   but  by  the  marriage.] 

He  would  take  this  property  at  once,  as  the  father  of  the  child  which  had 
died  intestate;  in  all  other  cases  administration  must  be  granted  to  the  next 
of  kin ;  but,  in  the  case  of  a  father,  he  takes,  as  such,  without  adminis- 
tration, (c)  The  Court  will  not  bind  the  husband  except  for  the  ad- 
vantage of  the  wife.  There  is  no  case  where  the  Court  has  acted 
merely  for  example  in  terrorem  ;  nor  is  there  any  authority  for  the  in- 
terference of  the  Court  being  applied  to  the  devolution  of  property  to 
the  husband  from  any  other  person  than  the  wife,  and,  in  the  absence  of 
authority  the  Court  will  not  interfere.  With  respect  to  the  other  point, 
the  Court  vrill  not  deprive  the  wife  of  her  property  as  is  done  by  this 
order.  She  gets  by  this  settlement  a  power  of  appointment  as  to  2,000/. 
in  case  she  dies  without  issue.  It  is,  in  fact,  depriving  her  of  all  power 
over  her  property.  The  will  does  not  provide  for  the  case  of  a  non- 
appointment  ;  the  wife  is  tenant  for  life,  with  power  of  appointment 
in  case  she  dies  without  issue,  and  there  is  no  authority  that  the  Court 
will  interfere  with  her  power,  and  debar  her  from  dealing  with  her 
property,  and  this  not  to  punish  the  husband,  but  in  fact,  the  wife.  Ac- 
cording to  Lord  Eldon's  words  in  Bathurst  v.  Murray,  it  is  contrary  to 
sound  policy  to  prevent  her  dealing  with  her  property  in  favor  of  the 
husband ;  so,  likewise,  in  the  pillory  case,  Millett  v.  Rowse.     But  what- 

(a)  8  Yes.  78,  {b)  1  Ves.  and  Bea.  308. 

(e)  The  authority  for  this  position  is  Grice  v.  Goodwyii.— Prec.  Chau.260. 
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ever  be  the  opinion  of  the  Court  as  to  the  propriety  of  preventing  the 
husband  from  getting  the  property,  the  Court  can  not  restrain  the  wife 
from  dealing-  with  her  property  in  favor  of  whom  she  may  choose,  and, 
further,  why  should  the  Court  interfere  with  the  right  of  the  husband  to 
take  as  representative  of  his  children, 

Mr.  Collins,  and  Mr.  Goold,  in  reply.  The  power  of  appointment  to 
the  wife  was  limited  to  the  amount  of  2,000/.  in  conformity  with  the 
cases  where  partial  powers  were  given  to  the  wife,  1st.  Hovenden's 
Supplement  to  Ves.  Jun.  note  to  Stephens  v.  Savage^{a)  and  Millet  v. 
Mowse,  is  the  only  case  where  a  general  power  of  appointment  was 
given.  Mr.  Hovenden,  in  tbe  note  already  cited,  says  doubtingly, 
'•though,  perhaps,  with  a  power  given  to  the  wife."  There  is,  indeed, 
no  general  principle  laid  down  in  any  of  the  cases ;  and  no  cases  have 
been  cited  to  show  that  the  authority  of  the  Court  is  abridged  ;  it  may 
prevent  the  husband  from  ever  taking  ;  it  is  not  the  property  of  the  is- 
sue, but  the  property  of  the  husband,  which  is  here  dealt  with,  nor  are 
we  without  authority,  Priestly  v.  Lamb,  {b) 

Lord  Chancellor.  These  cases  must  all  rest  upon  the  discretion 
of  the  Court;  and,  therefore,  although  the  authorities  have  not  hitherto 
gone  so  far  ,as  the  present  order,  yet  I  am  not  inclined  to  interfere 
with  its  directions  on  the  principal  point.  But  as  to  the  point  in  which 
it  is  sought  to  interfere  with  the  children's  property,  and  its  contingent 
devolution,  I  do  not  feel  myself  bold  enough  to  deal  with  that  property, 
and,  therefore,  think  that  the  settlement  should  be  varied  so  far  as  relates 
to  the  preventing  the  devolution  to  the  husband,  of  the  share  of  any  of 
the  children  in  case  of  their  intestacy. 


(«)  1  Ves  Jdn.  154.  (6)  6  Ves.  421. 


ROLLS. 

7th    JUNE. 

In  re  Foster,  Petitioner. 

Application,  under  5th  Geo.  2,  cap.  9,  for  a  Commission  to  portion  out 
waste  Bog  or  Moss,  Lough,  or  Land  subject  to  jiood,  amongst  the 
Proprietors  of  the  pro  jit  able  land  edjoining  ; — order — that  the  matter 
of  the  petition  should  be  heard  on  a  certain  day.  Form  of  the  Pe- 
tition : — • 

This  was  an  application  under  the  act  5th  Geo.  2,  cap,  9  (a).     The 
petitioner  stated  that  he  was  seized  in  fee  simple  of  certain  lands,  ad« 


(a)  By  this  statute  it  is  enacted,   That  where  any  person  shall  be  seized  or  pos- 
sessed of  any  lands  contiguous  or  adjoining  to  any  bog,  moss,  or  lough,  or  to  ground 
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joining  an  extensive  commonage  or  waste,  consisting  of  bog  and  lough* 
or  land  subject  to  be  flooded,  and  that  the  several  persons  mentioned 
in  the  petition  were  also  proprietors  of  lands  adjoining  said  commonage 
(naming  the  several  lands);  and  that  all  such  persons,  proprietors  of 
the  said  lands  so  adjoining  the  said  commonage,  or  waste  lough 
and  land  subject  to  be  flooded,  and  their  respective  tenants  in  posses- 
sion of  the  said  lands,  had,  from  time  immemorial,  claimed  and  enjoyed 
all  the  benefit  of  the  said  bog  or  lough  in  common,  and  that  the  share 
or  proportion  to  which  the  petitioners,  and  each  of  the  other  proprietors 
named,  were  respectively  entitled — regard  being  had  to  the  length  of 
the  profitable  land  adjoining  thereto — was,  as  therein  stated,  setting  out 
the  quantities  of  the  commonage  respectively,  in  right  of  the  diflferent 
lands,  and  that  a  certain  person  therein  named  claimed  to  be  entitled  to 
a  part  or  share  of  said  commonage,  though  not  possessed  of  any  ad- 
joining land,  and  the  petitioner  offered  him  the  benefit  of  such  claim 
before  the  commissioners  to  be  appointed,  according  to  the  prayer  of 
the  petition.  That  the  petitioner  was  desirous  to  settle  and  ascertain 
the  mears  and  boundaries  of  said  bog  and  lough,  or  land  subject  to  be 
flooded^  between  the  petitioner  and  the  other  proprietors  of  the  ad- 
joining lands  j  andprajedan  order  that  a  commission  should  issue,  directed 
to  seven  or  more  commissioners  to  be  appointed  and  approved  of  by  one 
of  the  masters,  empowering  and  requiring  them,  or  any  five  or  more  of 
them,  by  examination  on  oath  of  witnesses,  and  by  verdict  of  a  jury  of 
twelve  men,  to  be  returned  as  the  said  act  directs,  to  inquire  and  ascer- 
tain the  old  bounds  and  mears  of  the  said  bog  or  commonage,  if  there 
be  any  such  bounds,  and  if  there  be  no  such  old  bounds,  &c.,  appear, 
then  to  make,  lay  out,  and  ascertain  such  reasonable  mears  and  boun- 
daries, &c.,  between  the  petitioner  and  the  said  several  other  proprie- 


between  the  flux  and  reflux  of  the  sea,  and  shall  be  desirous  to  settle  the  mears  and 
bounds  thereof  with  the  proprietors  of  the  other  lands  adjoining,  to  or  on  the  other 
side  of  the  same,  such  person  may  exhibit  an  English  petition  in  Chancery  or  the 
Exchequer  against  the  proprietors  of  the  other  parts  of  such  bog,  &c.,  or  ground  or 
lands  adjoining  to  the  same,  desiring  such  mears,  &c.,  to  be  ascertained^  and  upon 
proof,  by  affidavit  of  such  proprietors,  and  the  tenants  in  possession  being  per- 
sonally served  with  copies  of  such  petition,  thirty  days  before  the  time  appointed  for 
the  hearing  the  matter  thereof,  it  shall  be  lawful  for  the  Court  to  issue  a  Commission 
to  seven  or  more  Commissioners  (for  which  Commission  the  like  fees  shall  be  paid  as  for 
a  Commission  to  examine  witnesses),  empowering  and  requiring  them,  or  any  five  or 
more  of  them,  by  examination  of  witnesses  upon  oath  (which  they  are  empowered  to 
administer),  and  by  verdict  of  a  jury  of  twelve  men,  to  be  returned  on  the  precept  of 
such  Commissioners,  by  the  Sheriff  of  the  county  in  which  such  lands  lie,  or  if  they 
lie  in  two  counties,  then  an  equalmoiety  of  such  jury  to  be  returned  out  of  each  of  said 
counties  by  the  several  Sheriffs  thereof,  to  inquire  of  and  ascertain  the  old  mears 
and  bounds  of  such  bog,  &c  ,  if  there  beany  suchj  but  if  no  such  mears  appear, 
then  to  make,  lay  out,  and  ascertain  such  reasonable  mears,  &c.,  between  the 
petitioners  and  other  proprie  tors  in  the  petition  mentioned,  regard  being  had  to  the 
length  of  the  profitable  land  adjoining  such  bog,  &c.,  as  to  them,  or  the  major  part 
of  them,  shall  seem  meet  5  and  where  a  drain  shall  be  necessary  to  carry  off  the 
water  from  such  bog,  &c.,  the  commissioners  are  to  lay  out  and  ascertain  the  same, 
and  the  length,  breadth,  and  depth  of  such  drain,  and  likewise  appoint  what  part 
thereof  shall  be  made  by  the  several  proprietors  with  regard  to  the  benefit  that 
each  of  them  may  receive,  and  to  return  the  Commission,  and  whatever  shall  have 
been  done  under  it,  under  their  hands  and  seals,  into  the  Court  out  of  which  such 
Commission  issued;  whereupon  such  Court  may  order  such  return  to  be  confirmed, 
amended,  or  altered,  or  may  set  aside  the  same  and  issue  a  new  Commission  ;  but 
if  no  complaint  be  made  against  such  return  within  thirty  days  after  filing,  or 
Within  the  next  term,  if  filed  in  vacation,  then  the  same  to  stand  confirmed.     Sec  1  • 
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tors  of  the  lands  adjoining  said  bog  or  commonage,  regard  being  had 
to  the  length  of  the  profitable  land  adjoining  said  bog,  lough,  or  land 
subject  to  be  flooded,  according  to  the  provisions  of  the  said  act ;  and 
to  do  all  such  things  as  they  are  empowered  and  directed  by  the  same ; 
and  that  the  said  commissioners,  or  the  major  part  of  them,  should 
return,  under  their  hands  and  seals,  unto  the  court  whatever  should  be 
done  be  them  by  virtue  of  such  commission. 

Mr.  J.  Richards  moved  the  court  accordingly  upon  this  petition. 

The  Master  of  the  Rolls  said,  that  it  had  been  the  usual  prac- 
tice in  these  cases  to  grant  a  conditional  order,  but  that  the  better  way 
would  be  to  direct  that  the  matter  of  the  petition  should  come  on  to  be 
heard  on  a  certain  day,  as  the  act  requires  thirty  days  to  elapse  after 
service  of  the  copy  of  the  petition  before  the  matter  can  be  heard,  and 
to  serve  this  order  and  a  copy  of  the  petition  on  the  parties,  (a) 

(aj  This  case  being  one  of  a  novel  nature,  and  upon  an  act  not  very  well  known, 
but  the  provisions  of  which  may,  in  many  instances,  prove  of  practical  utility,  it  has 
been  thought  right  to  give  the  petition  as  full  as  above. 


JUNE    8th. 

Persse  V.  Persse. 

A  Puisne  Judgment  Creditor  who  has  issued  an  Elegit  and  obtained 
a  finding,  and  also  filed  his  Bill,  but  who  has  not  got  into  possession 
nor  obtained  a  receiver,  is  not  a  necessary  Party  to  a  Bill  by  a  prior 
Incumbrancer. 

The  principal  facts  of  the  case  were  these  ;  the  plaintiffs  filed  their 
bill  the  19th  September,  1832,  to  raise  the  amount  of  the  principal  sum 
of  1,500/.  late  currency,  and  interest,  being  their  share  of  a  family 
charge  of  6000/.  under  a  marriage  settlement  of  the  30th  October,  1779, 
and  secured  upon  a  terra  of  600  years,  created  for  the  purpose  by  the 
deed  of  marriage  settlement.  The  principal  defendant,  Dudley  Persse, 
appeared,  and  offered  to  pay  off  the  amount  of  the  demand,  together 
with  the  costs  of  the  plaintiff,  and  of  such  of  the  defendants  as  were  ne- 
cessary parties.  On  the  5th  February,  1833,  application  was  made  on 
behalf  of  the  defendant,  Dudley  Persse,  to  stay  all  further  proceedings 
in  the  cause,  upon  the  terms  of  lodging  in  bank,  to  the  credit  of  the  cause, 
the  entire  amount  of  the  principal,  and  paying  the  interest  to  the  plain- 
tiff, and  also  the  plaintiffs  costs,  and  the  costs  of  such  of  the  defend- 
ants as  were  necessary  parties. 

One  of  the  defendants  was  Burton  Persse,  who  was  administrator  to 
Robert  Parsons  Persse,  who  had,  in  April,  1823,  recovered  a  judgment 
for  the  sum  of  4800/.  against  Robert  Persse,  the  father  of  the  defendant 
Dudley,  and  who  was  seized  of  the  lands  subject  to  the  terra.  The 
defendant  Burton  Persse  had  proceeded  by  elegit  and  inquisition  upon 
this  judgment,  and  the  return  of  the  inquisition  was,  that  thecognizor 
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Robert  Persse  was,  at  the  time  of  the  rendition  of  the  judg-raent,  seized 
of  an  estate  for  life  in  the  lands,  and  that  the  Sheritt'  had  delivered  a 
moiety  to  Burton  Persse  on  the  5th  February,  1833. 

The  Master  of  the  Rolls  ordered  that  the  defendant  Dudley 
Persse  might  be  at  liberty  to  lodge  the  amount  of  the  plaintiff's  demand 
and  interest,  and  that  he  should  pay  the  costs  of  the  plaintiffs,  and 
of  the  several  defendants,  except  the  defendant  Burton,  without 
prejudice  to  such  application  as  should  be  advised  with  respect  to 
the  costs  of  the  said  defendant  Burton.  This  order  was  appealed  from, 
as  to  the  question  of  the  costs  of  Burton  Persse,  and  the  Lord  Chancellor 
was  inclined  to  hold  that  the  order  should  be  reversed  in  this  particular  ; 
but  it  appearing  that  the  Master  of  the  Rolls  had  not  finally  deter- 
mined upon  the  point  in  question,  but  had  left  it  open  to  the  hearing 
upon  the  plaintiffs'  prosecuting  the  cause  for  that  purpose,  the  Lord 
Chancellor  directed  a  motion  to  be  made  before  the  Master  of  the  Rolls 
upon  a  full  statement  of  the  facts,  expressing,  at  the  same  time,  his  opi- 
nion, that  Burton  Persse  was  a  necessary  party  defendant. 

The  matter  of  these  costs  was  accordingly  moved  before  the  Master 
of  the  Rolls. 

It  was  argued  on  a  former  day  by  Mr.  Monagkan,  on  behalf  of  the 
plaintiffs,  and  by  Mr.  O'Dwyer,  on  behalf  of  the  defendant  Dudley; 
and  was  now  argued  by  Mr.  N.  Ball  (K.C),  and  Mr.  Monaghan  on  be- 
half of  the  plaintiff. 

This  is  the  case  of  a  bill  filed  against,  and  a  bill  filed  by,  an  elegit 
creditor  of  a  tenant  for  life,  who  had  obtained  a  finding  upon  his  elegit^ 
and  the  question  is  whether  he  be  right  in  this  proposition  that  he  is  a 
specific  incumbrancer.  It  is  submitted  that,  as  an  elegit  creditor,  he 
has  a  specific  lien  upon  the  land,  his  not  being  in  possession  will  not 
vary  his  rights  ;  he  is  a  specific  incumbrancer,  and  a  necessary  party  to 
a  suit,  in  order  for  a  sale,  just  as  in  the  instance  of  a  puisne  mortgagee, 
or  puisne  rent-charger — they  may  go  into  possession,  though  they  sel- 
dom are  in  possession,  yet  the  plaintiff,  a  prior  incumbrancer,  must  make 
them  parties  to  his  bill,  as  being  specific  incumbrancers.  The  elegit 
creditor  here  is  in  like  manner  a  specific  incumbrancer — he  has  attached 
the  land  by  his  bill. 

[Master  of  the  Rolls.  There  I  differ  from  you:  unless  be 
has  got  a  receiver  he  has  no  sort  of  equitable  right,  I  have  spoken  with 
my  Lord  Chief  Baron  upon  the  subject,  and  I  clearly  hold  this,  so  that 
you  must  fall  back  upon  your  elegit.] 

In  Plaskett  u.  Lord  Dillon  faj,  decided  before  the  Lords,  it  was 
held,  that  an  elegit  creditor  had  such  a  specific  lien  as  entitled  him  to 
file  his  bill. 

[Master  of  the  Rolls.  The  question  is  this:  a  party  entitled  to 
a  portion  charged  upon  a  term  prior  to  a  judgment  upon  which  an  elegit 

(a)  3  Bligh  P.  C.  180,  (6)  1  Moll.  555. 
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has  issued,  files  his  bill  to  raise  the  charge  ;  must  the  judgment  creditor 
though  puisne,  be  made  a  party  ?] 

Surely  where  the  issuing  of  the  elegit  is  in  the  knowledge  of  the 
plaintiff— just  as  in  the  case  of  a  puisne  incumbrance,  whether  an- 
nuity or  mortgage,  not  registered,  but  of  which  the  plaintiff  has  notice, 
must  not  such  puisne  mortgagee  or  annuitant  be  a  party  ?  and  a  judg- 
ment creditor  having  issued  his  elegit,  and  obtained  a  finding,  is  a  spe- 
cific incumbrancer,  and  ought  to  be  made  a  party.  Steele  v.  Phillips. 
(a). 

[Master  of  the  Rolls.  That  case  does  not  apply:  it  draws  the 
rery  distinction  to  which  I  have  adverted,  and  in  cases  where  the  fact  of 
notice  applies,  there  qui  prior  est  tempore  potior  est  in  jure^  in  order 
that  notice  may  do  any  thing  there  must  be  better  title.] 

The  principle  of  the  case  applies,  he  has  a  title  as  a  specific  incum- 
brancer, and  is  entitled  to  be  present  in  the  suit  to  sustain  that  cha- 
racter, 

[Master  of  the  Rolls.  I  have  caused  enquiries  to  be  made  in 
the  Exchequer  office,  and  also  in  this  Court,  and  have  not  been  able  to 
find  any  trace  of  such  a  practice  as  to  parties.  I  am  now  called  upon 
to  decide  a  completely  new  proposition  with  respect  to  parties.] 


Suppose  the  case  of  a  puisne  mortgagee  ? 


[Master  of  the  Rolls.  A  puisne  mortgagee  has  a  right  to  re- 
deem :  his  case  stands  upon  other  grounds.] 

What  distinction  is  there  between  this  case  and  that  of  any  other 
equitable  specific  incumbrance  of  which  plaintiff"  has  notice  ? 

[Master  of  the  Rolls.  I  agree  with  Sir  Anthony  Hart,  in  Nichol- 
son V.  Faulkner  (b)f  where  he  very  strongly  expresses  his  regret  at 
the  hardship  of  the  rulers,  with  respect  to  the  necessary  parties  in  this 
country.] 

It  is  said  an  elegit  creditor  is  not  a  specific  incumbrancer  until  he 
gets  a  receiver  ;  surely  the  Court  regards  his  right  on  the  motion  for  a 
receiver  ? 

[Master'of  the  Rolls.  If  you  have  any  authorities  upon  the  sub- 
ject, I  must  of  course  yield  to  them ;  but  if  1  am  to  decide  upon  princi- 
ple, I  must  decide  against  you.  The  creditor  in  the  present  case  has 
no  remedy  at  law,  since  the  case  of  Doe  on  demise  of  Da  Costa  v. 
Wharton,  in  8th  D.and  E.  that  has  been  clearly  established.] 

A  judgment  creditor  who  has  obtained  a  finding  on  an  elegit  will 
succeed  before  a  puisne  custodee.  We  are  here  in  a  Court  of  Equity, 
and  where  the  Court  has  the  fact  before  it,  it  will  not  allow  a  party, 
having  full  knowledge  of  this  specific  incumbrance  upon  the  equity,  to 

(0)  1  Beat.  192.  £5;^ 
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shut  out  the  elegit  creditor  by  not  making  him  a  party  to  the  suit.  This 
species  of  creditors  have  been,  according  to  the  practice  of  this  Court, 
usually  made  parties,it  was  so  done  in  Bruce  v.  Blennerliassett,  Franks 
V.  Creinorne,  andinseveral  other  cases  which  are  now  in  progress  in 
this  Court. 

The  Master  OF  the  Rolls.  There  is  a  sort  of  satire  in  Sir  An- 
thony Hart's  opinion  upon  the  Irish  practice  with  respect  to  parties; 
and  it  is  my  clear  conviction  to  be  my  duty  to  oppose  the  introduction 
of  a  new  principle  with  respect  to  the  necessary  parties  to  a  suit,  where 
indeed  in  Morgan  u.  Smith  he  dismissed  the  bill  against  a  puisne  in- 
cumbrancer who  had  got  a  receiver.  Though  I  differ  from  him  as  to 
that,  yet  there  are  two  other  cases  in  which  I  agree  withhira,  in  holding 
it  to  be  the  duty  of  the  Court  to  abstain  from  introducing  a  new  class 
of  parties.     Nicholson  v.  Faulkner. 

In  that  case  the  reporter  has  fallen  into  a  mistake. 

The  Master  of  the  Rolls.  But  not  in  the  judgment,  in  which  I 
perfectly  concurred. 

Mr.  Brooke  ( Amicus  cm n<e^  stated  that  Sir  Anthony  Hart  had  never 
revised  these  judgments. 

Stood  over  Jhr  judgment' 


12th    JUNE. 

The  Master  of  the  Rolls.  The  plaintiffs  in  the  present  case 
claim  under  a  term  of  600  years  created  to  raise  a  charge  of  6,000/.  by 
a  marriage  settlement,  of  the  30th  October,  1779,  and  the  bill  is  filed 
to  raise  the  sum  of  1,. 500/.,  being  their  share  of  said  charge. 

In  1823  a  judgment  was  obtained  against  Robert  Persse  by  Robert 
Parsons  Persse,  and  an  elegit  is  sued  out  upon  this  judgment  by  the 
defendant  Burton  Persse.  In  1832  a  bill  is  filed  by  Burton  Persse,  to 
raise  the  amount  of  this  judgment,  but  it  is  not  proceeded  in.  The 
question  is,  whether  Burton  Persse  be  a  necessary  party  to  the  bill  to 
raise  the  amount  of  these  portions.  I  am  not  aware  that  any  such  pro- 
ceeding has  been  made  the  subject  of  judicial  determination,  and  in  the 
absenceof  distinct  authority  upon  the  subject,  I  am  inclined  to  resist 
a  practice  of  this  kind.  This  is  an  attempt  to  add  a  new  and  numerous 
class  of  parties,  and  it  is  against  the  policy  of  the  law  to  permit  theintro- 
ductionof  such  new  class.  By  the  act  9  Geo.  4,  35,  the  Legislature 
has  sought  to  remove  the  difficulties  in  the  making  out  title,  by  reason 
of  outstanding  judgments  ;  and  Sir  A.  Hart  appears  to  me  to  have  de- 
nounced the  practice  of  making  these  numerous  judgment  creditors 
parties  defendants.  Nicholson  u.  Faulkner  (a).  In  that  case  custo- 
diam  creditors  were  made  parties  defendants,  and  by  their  answer  dis- 
claimed, and  admitted   that  nothing  was  due;   they  got  their  costs 

(a)  1   Moll.  555.  B 
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against  plaintiff,  but  the  plaintiff  was  not  allowed  these  costs  over 
against  the  fund.  Sir  A.  Hart  there  observes  upon  the  abuse  of  making 
such  a  number  of  parties,  how  strong  was  his  opinion  against  making 
a  new  class  of  parties.  I  fully  concur  in  the  general  sentiments  of  Sir 
A.  Hart ;  indeed,  there  will  be  always  a  disinclination  in  the  true  ju- 
dicial mind  to  acknowledge  new  parties.  The  question  to  be  strictly 
investigated  maybe  reduced  to  these  propositions  :  First — Was  Burton 
Persse  a  necessary  party,  as  a  puisne  judgment  creditor,  who  had  sued 
out  an  ineffectual  elegit,  and  filed  his  bill?  Secondly — Was  he  a  ne- 
cessary party,  as  a  judgment  creditor,  who  had  an  ineffectual  elegit  and 
inqicisition,  and  having  filed  a  bill  which  he  did  not  prosecute  ? — is 
there  a  lis  pendens?  Thirdly — Are  puisne  judgment  creditors  neces- 
sary parties,  as  creditors  in  possession,  whether  creditors  by  judgment 
or  by  simple  contract,  where  there  is  a  necessity  to  dispossess  them  ? 
Now,  in  the  first  place.  Burton  Persse  was  a  wholly  unnecessary  party. 
A  party  is  unnecessary,  when  a  decree  can  be  made  and  a  sale  had  in 
his  absence.  A  legal  estate  and  prior  equitable  title  carries  an  inde- 
feasible title  ;  prior  equity  carries  an  injunction.  In  the  second  place, 
it  is  argued  that,  having  issued  an  elegit,  he  has  obtained  a  g-uasi  specific 
incumbrance,  but  he  never  got  into  possession,  and  indeed  could  not,  as 
the  estate  was  a  mere  reversion,  and  a  reversion  cannot  be  extended  by 
proceeding  upon  an  elegit  ior  i\\e  possession.— Doe  on  Dent.  Da  Costa 
V.  JVharton,  («)  With  respect  to  Lord  Dillon  v.  Plaskett  (6),  which 
was  affirmed  by  the  Lord  Chancellor,  and  went  afterwards  to  the 
House  of  Lords,  the  inquisition  there  was  filed,  and  the  question  was, 
whether  the  inquisition  was  any  part  of  the  title  to  recover.  The  in- 
quisition was  bad  on  the  face  of  it,  but  it  was  held  that  the  elegit  was 
sufficient  to  maintain  the  equitable  title,  so  it  is  laid  down  in  Lord 
Redesdale's  treatise,  126-7 — that  a  return  is  not  necessary — and  in 
case  of  a  bill,  by  an  elegit  creditor  who  had  obtained  no  return,  and  a 
demurrer  upon  that  ground — I  overruled  the  demurrer,  holding  a  re- 
turn to  be  unnecessary  ;  but  this  is  the  case  of  a  party  seeking  to  raise 
the  amount  of  his  judgment.  In  my  opinion,  then,  this  inquisition  ob- 
tained by  Burton  Persse,  is  no  reason  for  making  him  a  party,  and  it 
would  be  a  hardship  upon  suitors  if  the  contrary  were  determined.  A 
plaintiff  has  no  means  of  knowing  whether  a  creditor  has  obtained  an 
inquisition  or  not ;  and  with  respect  to  what  has  been  advanced  as  to 
such  creditor's  right  to  see  the  accounts  properly  taken,  the  Court  con- 
siders the  account  taken  between  the  estate  and  the  puisne  creditor  to 
be  fair,  unless  the  puisne  creditor  avails  himself  of  his  right  to  impeach 
that  account.  The  simple  rule  is,  that  no  puisne  judgment  creditor  is 
a  necessary  party — all  persons  ha\  ing  specific  liens,  and  registered  in- 
cumbrances, are  usually  made  parties ;  but  there  would  be  no  end  to 
the  pleadings  if  the  pleader  was  obliged  to  look  to  this,  whether  each 
judgment  creditor  has  issued  his  elegit  and  obtained  a  finding.  Such  is 
the  practice  I  ara  inclined  to  approve  of;  I  have,  besides,  had  a  con- 
versation with  my  Lord  Chief  Baron  upon  the  subject,  and  he  has  in- 
formed me,  that  the  practice  in  the  Exchequer  is  similar.  Where  credi- 
tors are  in  possession,  and  it  is  sought  to  displace  them,  then  indeed  they 
should  be  parties  to  the  bill.  With  respect  to  the  effect  of  the  bill  filed 
by  Burton  Persse,  and  whether  it  constitutes  a  lis  pendens,  so  as  to 
make  this  judgment  attach,  I  can  only  admit  of  the  doctrine  to  this 

(a)  8  D.  &  E.  2  (bj  3  Bligh,  P,  C,  2'J9. 
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extent — if  a  judgment  creditor  file  his  bill,  and  get  a  receiver,  there  he 
is  qicasi  in  possession  aud  so  has  some  equitable  right  which  makes 
him  a  necessary  party,  but  not  in  a  case  where  he  has  not  obtained  a 
receiver.  I  differ  altogether  from  Sir  Anthony  Hart,  in  Morgan  v. 
Smith  (a). 

His  honor  refused  to  vary  his  former  order,  and  further~rest rained 
the  plaintiff  from  proceeding. 
(a)  1  Moll.  541 

Mahon  v.  Jackson. 

13th  JUNE. 

Where  a  defendant  resides  out  of  the  jurisdiction,  and  a  conditional  order 
has  been  had  against  him,  service  of  it  and  the  subpoena  to  perforin  or 
show  cause  will  be  substituted,  but  the  affidavit  to  ground  the  motion 
must  state  in  what  particular  place  abroad  the  defendant  resides,  as 
the  time  in  the  order  varies  according  to  the  distance. 

Mr.  Molesworth  moved  for  liberty  to  substitute  service  of  the  condi- 
tional decree  and  subpoena  to  perform,  or  show  cause,  upon  the  defend- 
ant, Sir  George  Jackson,  upon  an  affidavit  stating  that  the  said  defend- 
ants resided  out  of  the  jurisdiction,  in  parts  abroad,  but  not  stating 
where. 

Master  OF  the  Rolls.  The  affidavit  should  state  the  place  fvhere 
the  defendant  resides,  as  the  time  in  the  order  will  be  varied  according 
to  the  distance,  (a) 

(a)  See  Lloyd  v.  Lord  Trimleston,  5,  Law  Rec.  159 — 60.  It  would 
appear  from  the  present  case  that  the  return  of  tlie  subpoena,  in  cases  of 
conditional  decrees,  where  the  defendant  resides  out  of  the  jurisdiction, 
and  the  service  is  ordered  on  the  six  clerk  and  solicitor,  is  not  fixed  to 
any  certain  time,  as  might  be  supposed  from  Burton  v.  Barlow.  See 
5  Law  Recorder,  160,  but  varies  according  to  the  distance  of  the 
place  at  which  the  defendant  resides.  In  some  cases  the  period  of  the 
return  is  two  months ;  in  some,  more. 


15th    JUNE. 

In  re  Cremgrnr,  a  Minor. 

In  A  pplication  for  Renewals,  in  casesof  Infancy  of  the  Landlord,  under 
the  stutute  1  William  4,  cap.  65,  sec.  22,  a  re-enactment  of  W  Anne^ 
ccqy.S,  Irish,  it  is  a  standing  order  of  the  Court,  that  after  the  return 
of  the  Report,  the  Master,  or  guardian  of  the  Injant,  shall  execute 
the  necessary  Renewed.  Every  Report,  except  it  be  nisi,  confirms 
itself  after  remainingfive  days  in  the  Office. 

This  was  an  application  to  confirm  the  report  of  the  Master,  made 
upon  the  order  referring  it  to  him,  to  inquire  whether  the  lease  men- 
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tioned  in  the  petition  contained  any  covenant  for  renewal,  binding  upon 
the  minor,  &e.  The  report  directed  that  Lord  Blayney  and  another, 
the  trustees  of  the  minor's  property,  should  execute  the  renewal. 

MjiSTER  OF  THE  RoLLS.  There  is  no  necessity  for  this  motion  ; 
every  report,  unless  where  the  order  is  visi,  confirms  itself  after  five 
days ;  and  there  is,  besides,  a  standing  order  for  all  these  cases  of  re- 
newals, directing  that  after  the  inquiry  and  report,  the  Master,  or 
guardian  of  the  minor,  shall  execute  the  renewal.  I  cannot,  unless  a 
statute  be  shewn  giving  that  power,  bind  Lord  Blayney  or  any  other 
person  but  the  Master,  or  guardian  of  the  minor  (a). 


(a)  The  jurisdiction  of  the  Court  in  these  cases  of  renewals,  was 
Created  by  the  act  11  Anne,  cap.  3,  Irish,  the  clauses  and  provisions  of 
which  are  continued  in  force  by  the  1  William  4,  cap.  65,  sec.  22, 
which,  after  reciting  that— Whereas  by  the  said  act  passed  in  the  par- 
liament of  Ireland  in  the  1 1  th  year  of  the  reign  of  Queen  Anne,  after 
reciting  that  several  persons  had  theretofore  made  and  thereafter  might 
make  leases  for  one  or  more  life  or  lives,  of  several  lands,  tenements, 
and  hereditaments  in  (he  said  then  kingdom  of  Ireland,  with  covenants 
and  agreements  in  such  leases  for  renewing  the  same  from  time  to  time, 
on  the  tender  and  payment  of  some  fine  certain  on  the  death  of  any  life 
or  lives  in  such  lease  or  leases  mentioned,  by  adding  such  one  or  more 
life  or  lives  in  being,  within  the  respective  times  in  such  agreements 
and  covenants  mentioned,  as  the  several  lessee  or  lessees  in  such  lease 
or  leases  should  nominate ;  and  also  reciting,  that  through  one  pretence 
or  other,  on  the  fall  or  failure  of  any  life  or  lives  in  being,  the  lessee  or 
lessees  were  greatly  delayed  before  he  or  they  could  obtain  any  renewal 
according  to  the  covenants  and  agreements  in  their  leases,  to  their  very 
great  discouragement;  for  remedy  whereof  it  was  enacted,  that  if  it 
should  so  happen  that  an}'  person  or  persons  who,  in  pursuance  of  such 
agreement  for  renewal  in  such  leases  contained,  or  to  be  contained, 
ought  to  make  such  lease  or  leases  as  had  been  or  should  be  agreed  to 
be  made,  should  be  under  any  disability  so  to  do  by  reason  of  infancy, 
coverture,  or  non  compos  mentis,  that  then,  and  in  every  such  case,  that 
is  to  say,  in  CAse  of  any  disability  by  reason  of  infancy,  or  being  under 
age,  by  the  direction  of  the  High  Court  of  Chancery,  or  the  Court  of 
■  Exchequer,  signified  by  an  order  made  upon  hearing  of  all  parties  con- 
cerned, upon  the  petition  of  such  lessee  or  lessees,  it  should. and  might 
be  lawful  to  and  for  the  guardian  or  guardians  of  such  infant  or  person 
under  age,  upon  such  lessee  or  lessees  tendering  the  fine  or  fines  agreed 
on  in  such  lease,  and  performing  all  such  matters  and  things  as  by  the 
said  covenants  and  agreements  ought  to  be  performed  on  his  or  their 
part  and  behalf,  previous  to  such  renewal  in  such  manner,  as  should  by 
such  order  be  directed,  to  renew  such  lease  or  leases  by  adding  such 
life  or  lives  as  should  be  named  by  the  said  lessee  or  lessees  according 
to  said  covenants  and  agreements,  and  such  guardian  or  guardians  were 
thereby  required  to  renew  such  lease  or  leases,  by  putting  in  such  new 
life  or  lives  as  should  be  so  named  unto  them  as  aforesaid,  while  the  in- 
fant or  minor  of  such  guardian  or  guardians  should  be  under  such  dis- 
ability of  infancy  or  under  age;  and  it  was  further  enacted,  that  in  all 
cases  where  the  person  or  persons  who,  by  covenant  or  agreement, 
were  obliged  to  make  such  renewals,  were  or  should  be  disabled  to  re- 
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13th    JUNE, 

Lord  Trimleston  v.  Kemmis. 

Upon  an  application  that  the  plaintiff  should  elect  whether  he  tvill  pro- 
ceed at  law  or  in  equity  ;  the  court  wilt,  ij  the  facts  be  clear,  decide  at 
once,  without  a  reference  to  the  Master  ;  but  if  the  assertion  that  the 
action  and  suit  are/or  the  same  matter,  be  denied,  such  reference  will 
be  directed  to  inquire  into  the  fact. 

Mr.  Jrabin,  moved,  onbehalf  of  the  defendant^  that  the  plaintiff  might 
elect  whether  he  would  proceed  at  law  or  inequity.  The  defendant  al- 
leged that  both  suits  were  for  the  recovery  of  the  same  lands.  Counsel 
cited  a  position  as  laid  down  in  Boi^d  v.  Heinzelman  (a)  that  the  Court 

(ff)  1  Ves,  and  Bea.  381. 


new  by  reason  of  being  undercoverture  beyond  the  seas,  or  non  compos 
mentis,  it  should  and  might  be  lawful  to  and  for  the  Lord  Chancellor, 
or  Conimissioner  or  Commissioners  of  the  great  seal  of  the  said  then 
kingdom  of  Ireland,  for  the  time  being,  upon  petition  or  complaint 
made  to  him  or  them  in  the  High  Court  of  Chancery,  upon  payment 
of  the  fine  or  such  other  sum  or  sums  of  money  as  ought  to  be  paid  upon 
such  renewal,  for  the  use  of  the  person  or  persons  entitled  to  the  same, 
and  upon  the  lessee  or  lessees  doing  and  performing  all  and  every  such 
matters  and  things  as  by  the  said  covenants  and  agreements  in  the  said 
lease  or  leases  ought  to  be  done  or  performed  by  him  or  them  previous 
to  such  renewal,  to  order  or  appoint  such  renewal  or  renewals  to  be 
made  by  one  of  the  Masters  of  the  said  Court  of  Chancery,  to  be  no- 
minated and  appointed  by  the  said  Lord  Chancellor,  or  Commissioner 
or  Commissioners  of  the  great  seal  for  the  time  being;  and  such  Master 
so  nominated  and  appointed,  and  also  such  guardian  and  guardians  as 
aforesaid,  should  make  and  execute  such  deed  of  renewal  in  the 
name  of  the  person  or  persons  who  ought  to  have  executed  the  same  ; 
which  deed  or  deeds  of  renewal  so  made  and  executed  by  the 
said  guardian  or  guardians,  Master  or  Masters,  counterparts  thereof 
being  duly  perfected  by  the  lessee  or  lessees,  for  the  use  and  benefit  of 
the  person  or  persons  having  the  reversion  and  inheritance  of  such 
lands,  tenements,  or  hereditaments  comprised  in  such  deed  or  deeds, 
should  be  as  good  and  effectual  in  Law  and  Equity,  to  all  intents  and 
purposes,  as  if  the  person  or  persons  under  age  had  been  of  full  age  and 
had  executed  the  same,  or  as  if  the  other  persons  under  such  disability 
had  not  been  so  disabled  and  had  executed  the  same ;  provided  such 
person  or  persons  under  age  or  under  such  disability  as  aforesaid, 
were  at  the  time  of  the  renewal  of  such  lease  compellable  in  Law  or 
Equity  to  make  such  renewal ;  and  further  reciting,  that  it  was  expe- 
dient that  the  provisions  of  the  said  recited  act  of  1 1th  of  Anne,  cap  3, 
which  had  been  so  long  in  force  in  Ireland,  should  remain  unaltered—* 
it  is  thereby  enacted,  That  the  clauses  and  provisions  contained  in  said 
act  ( 1 1  Anne,  cap.  3)  shall  be  and  continue  in  force  in  the  same  manner, 
to  all  intents  and  purposes,as  if  the  said  clauses  and  provisions,  and  every 
part  thereof,  had  been  repeated  and  re-enacted  in  the  said  act. 
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will  direct  a  reference,  whether  ihe  suggestion  be  true,  that  both  suits 
are  for  the  same  matter. 

Master  of  the  Rolls.  That  is  by  no  means  the  course  of  prac- 
tice. Where  the  facts  are  clear  the  Court  will  decide  at  once,  without 
a  reference,  and  there  are  several  cases,  before  Lord  Eldon,  deciding 
that  position,  (a) 

Mr.  N.  Ball,  K.C.,  against  the  motion.  The  proceedings  at  law  and 
in  equity  are  not  for  the  same  purposes  ;  the  ejectment  is  brought  for 
the  recovery  of  the  lands  of  Roebuck,  and  the  bill  is  to  set  aside  certain 
leases. 

Master  of  the  Rolls.  I  shall  direct  a  reference  to  inquire  into 
the  simple  fact,  whether  the  proceedings  are  for  the  same  matter. 

Reference  directed  accordingly. 

(a)  Upon  an  order  being  made  on  plaintiff  to  elect  whether  he  will 
proceed  at  law  or  in  equity,  and  on  a  motion  to  discharge  that  order,  the 
Court  will,  if  there  are  facts  sufficient  before  it,  decide  whether  election  is 
necessary^  without  a  reference  to  the  Master.  Anon.  2,  Madd.  395. 
In  Young  V.  Lucas,  1,  Ves.  and  Bea.  383,  (note)  the  Lord  Chancellor 
said  that  a  reference  to  the  Master  was  the  course,  where  the  represen- 
tation that  the  suit  and  action  were  for  the  same  matter,  was  disputed  ; 
but,  where  the  representation  was  not  controverted,  the  Court  might 
decide  without  that  reference.  See  Mouseley  v.  Barnett — Ibid.  Where 
the  plaintiff  in  equity  is  also  proceeding  at  law,  and  it  clearly  appears, 
or  is  admitted,  that  the  object  of  the  two  proceedings  is  substantially  the 
same  ;  the  defendant,  on  putting  in  his  answer,  may,  at  the  same  time, 
move  for  an  order  that  the  plaintiff  may  elect,  and  an  injunction  to  stay 
proceedings  at  law,  until  election.  Hague  v.  Curtis,  1  Jac.  and  Wal. 
449  ;  see,  also,  Buller  v.  Butcher,  Dick.  558.  To  put  a  party  to  his  elec- 
tion to  sue  at  law  or  in  equity,  is  a  motion  of  course.  Anon,  1  Ves, 
Jun.91. 


KING'S  BENCH. 

IST    JUNE. 

Tyrrell  v.  Bristow. 

Where  a  Rule  has  been  obtained  for  Judgment  as  in  case  of  a  NoU' 
suit,  and  the  Plaintiff  gives  a  peremptory  undertaking  to  go  to 
trial,  the  Defendant  is  entitled  to  the  costs  both  of  the  Conditional 
Rule  and  also  the  Motion  to  make  it  absolute. 

In  this  a  conditional  rule  had  been  obtained  for  judgment,  as  in  case 
of  a  non-suit.  The  plaintiff  served  a  notice,  giving  a  peremptory  un- 
dertaking to  go  to  trial  at  the  next  nisi  prius  sittings ;  but  notwith- 
standing this,  the  defendant  afterwards  moved,  and  made  the  order 
absolute. 
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Mr.  J.  Martley  (K.C.)  now  moved,  on  behalf  of  the  plaintiff,  to 
set  aside  the  absolute  order,  upon  giving  a  pereraptory  undertaking  to 
go  to  trial  at  the  next  nisi  prius  sittings,  on  the  ground  that  he  had  been 
instructed  and  prepared  to  shew  cause  against  the  conditional  order 
which  had  been  made  absolute  in  his  absence ;  he  also  offered  to  pay 
the  costs  of  the  conditional  rule,  but  contended  that  the  plaintiff  was  not, 
by  the  usual  practice  of  the  Court,  required  to  pay  the  costs  of  making 
the  order  absolute,  and  for  this  he  relied  upon  the  authority  oi Chambers 
V.  Dugal  (a). 

Mr.  Holmes  opposed  the  motion. 

The  Court  referred  to  the  case  in  Batty.,  and  held  that  it  was  incor- 
rect as  to  the  practice  in  respect  to  the  costs  of  the  motion  to  make 
the  order  absolute.     The  defendant  was  clearly  entitled  to  those  costs. 

Mr.  Colhoiin  f  Amicus  Curia;)  stated  that  he  was  of  counsel  for  the 
defendant,  in  the  case  cited  from  Batty's  Reports,  and  that  the  Court 
had  there  given  all  the  costs,  not  only  those  of  the  conditional  order, 
but  also  of  appearing  on  the  motion  to  shew  cause  against  the  rule ; 
that  he  could  not  conceive  how  the  reporter  had  been  led  into  the  mis- 
take, although  he  believed  the  order  was  indeed  taken  down  the  other 
way,  but  it  was  not  thought  worth  while  to  dispute  it. 

The  Court  set  aside  the  order,  on  the  plaintiff  peremptorily  under- 
taking to  go  to  trial  at  the  next  Nisi  Prius  sittings,  and  upon  payment 
of  the  costs  of  the  conditional  and  absolute  orders. 

(«)  Batt.  Rep.  46. 


1st    JUNE. 

In  re  Nolan. 

Application  to  admit  an  Attorney — Semble,  that  the  discretionary  power 
of  the  Court,  under  13  and  14  Geo.  3,  cap.  23,  does  not  extend  to 
dispense  tvith  the  regular  apprenticeship  under  the  7  Geo.  2,  cap.  5. 

This  matter  had  been  before  the  Court  on  a  former  day.  It  was  an 
application  to  admit  a  young  gentleman  as  an  attorney  who  had  not 
served  the  full  period  of  five  years,  and  the  Court  had  referred  the 
matter  of  the  petition  to  the  Examiners.  The  facts  of  the  case  will  be 
found  in  5th  Law  Recorder,  89.  It  now  came  before  the  Court  on 
the  return  of  the  Examiners'  report. 

Mr.  Justice  Jebb.  I  have  no  doubt  whatever  but  we  have  been  in 
these  cases  dispensing  with  the  provisions  of  an  act  of  parliament.  Un- 
der the  act  7  Geo.  2,  cap.  5,  the  five  years'  apprenticeship  cannot  be 
dispensed  with  ;  and  there  is  certainly  no  case  in  England  where  the 
Courts  have  gone  this  length — in  all  of  those  cases  the  regular  number 
of  years  had  been  served,  though  with  different  masters.  The  act  13 
and  14  Geo.  3,  cap,  22,  which  gives  a  discretion  to  the  Court,  is  adis- 
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tinct  enactment,  permitting  to  dispense  with  certain  forms  (a),  and  it 
is  to  these  forms  that  the  discretionary  power  of  the  Court  extends. 

Per  curiam.     Let  the  petitioner  be  admitted. 

Mr.  Nolan  was  accordingly  sworn  in. 

(a)  By  13  and  14  Geo.  3,  cap.  23,  sec.  1,  2,  and  3,  Examiners  are 
appointed  in  the  Court  of  King's  Bench,  Common  Pleas,  and  Exche- 
quer of  Pleas,  to  examine  persons  applying  to  be  admitted  attornies 
thereof;  and  by  sec,  4,  it  is  enacted  that  no  person  shall  be  admitted 
unless  besides  the  requisites  appointed  by  the  7  Geo.    2,  cap.  5  ;  such 
person  shall  first  procure  a  certificate  of  the  Examiners  or  of  three  of 
them,  that  they  have  strictly  inquired  and  examined  the  morals  and 
qualifications  of  the  person  so  applying  to  be  admitted,  and  that  they 
think  him  a  proper  person  to  be  so  admitted,  such  certificate  to  be  filed 
in  Court,  and  openly  read  previous  to  his  being  sworn.     Sec.  5  re- 
quires notice  to  be  posted  of  his  application  for  admission  one  term  pre- 
ceding the  intended    application,   containing  his   name  and  surname, 
who  he  served,  the  names  and  addition  of  his  parents,  and,    if  they 
be   living,   where    they  reside ;    such  publication  and   notice  to  ap- 
pear to  the  Examiners   by  affidavit  filed  in  court.     By  section  6,  it 
is   enacted.    That  no  person  shall  be  admitted  an  attorney,  unless  he 
shall  make  it  appear  to  the  Judges  by  affidavit,  or  in  such  manner  as  the 
Judges  shall  appoint,  that  as  well  the  attorney  to  whom  he  shall  have 
been  bound,  shall  have  served  according  to  the  7  Geo.  2,  cap.  5,  as  also 
the  person  so  applying  to  be  admitted,  shall  have  for  three  years  next 
before  such  application,  attended  for  two  terms  at  the  least  in  every  year 
at  the  Four  Courts,  Dublin,  or  such  one  of  them  whereof  such  attorney 
is  a  member.     Provided  by  sec.   7,  That  in   case  of  sickness  or  una- 
voidable accident,  the  Judges  and  Barons  respectively  may  make  such 
allowances  and  exceptions  as  they  shall  think  fit.     And  provided  by 
sec.  9,  That  this  act  shall  not  extend  to  prevent  the  said  Judges  and 
Barons  respectively  from  examining  and  inquiring  into  the  character 
and  qualifications  of  such  person  as  shall  apply  to  be  admitted  attornies, 
or  from  admitting  or  refusing  to  admit  such  persons  in  such  manner  as 
theretofore  lawfully  used.      [These  two  latter  sections  are  those  which 
give  the  discretionary  power.]      By  sec.  8,  none  shall  practice  or  use 
the  name  of  any  attorney  unless  regularly  admitted  ;  and  power  is 
given  to  the  Judges  in  such  cases  to  examine  and  punish,  upon  convic- 
tion, as  for  a  contempt  of  court.     By  7  Geo.  2,  cap.  fi,  Irish  sec.  2,  it 
is  amongst  other  things  enacted.  That  no  person  shall  be  admitted  an 
attorney,  or  licensed  to  be  a  solicitor,  in  any  of  the  Four  Courts  who 
shall  not  have  served  an  apprenticeship  for  five  years  to  a  clerk  of 
the  Court  of  Chancery  in  this  kingdom,   or  to  a  solicitor  admitted  and 
licensed  as  therein   mentioned,  or  to  an  attorney  or  solicitor  duly  ad- 
mitted and  licensed  in  England,  and  who  shall  not,before  such  admis- 
sion, procure  an  affidavit  of  such  service  to  be  made  in  the  court  where 
such  person  shall  be  admitted,  or  before  some  person  authorized  by  such 
court  to  take   affidavits,  in  case  such  service  shall  have  been  in  this 
kingdom  •,  but  in  case  such  service  be  in  England,  then  before  a  Mas- 
ter in  Chancery  there,  which  affidavit  shall  be  filed  in  such  office  of  such 
court,  as  the  Lord  Chancellor  or  the  Judges  of  the  respective  courts 
where  such  person  shall  be  admitted  shall  appoint.     This  act  contains 
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1st    JUNE. 
GOODRICKE   V.    HeIRY. 

Where  the  Defendant  has  appeared,  and  his  Attorney''s  registered  resi- 
dence is  an  uninhabited  house,  so  that  the  usual  service  of  the  rules 
to  plead  cannot  he  effected  ;  upon  full  affidavit  of  the  facts,  a  rule  will 
he  obtained  in  the  Office. 

In  this  case,  application  was  made  that  service  of  the  rules  to  plead, 
upon  the  registered  lodgings  of  the  defendant's  attorney,  by  thrusting 
a  copy  of  it  under  the  door  might  be  deemed  good  service.  The  affi- 
davit stated  the  appearance  entered  by  the  defendant's  attorney,  and  the 
jBling  of  the  declaration,  that  the  deponent  went  to  the  registered  resi- 
dence of  the  defendant's  attorney,  for  the  purpose  of  serving  the  rule  to 
plead  ;  that  he  knocked  at  the  door,  but  that  no  person  appeared  to 
open  it;  that  he  thereupon  thrust  a  copy  of  the  rule  under  the  door  of 
the  house;  that  the  house  appeared  to  be  shut  up,  and  that,  upon  in- 
quiring in  the  neighbourhood,  he  was  informed,  and  which  he  verily 
believed,  that  it  was  uninhabited ;  that  he  believed  the  attorney  kept 
out  of  the  way  to  avoid  such  service. 

The  Court  referred  to  their  Officer,  who  declared  that  the  rule  could 
be  obtained  in  the  Office  upon  the  proper  affidavit. 


11th  JUNE. 

Hall  v.  HAzziRD, 

Where  plaintiff  had  obtained  separate  judgments  against  two  persons' 
of  the  same  name,  and  a  warrant,  to  satisfy  one  of  the  judgments,  is 
executed,  but,  by  mistake,  satisfaction  is  entered  of  the  other  ;  a  con- 
ditional order  granted  to  set  aside  the  entry  of  satisfaction.  Semble, 
that  if  the  motion  had  been  on  notice,  the  order  would  have  been  ab- 
solute. 

Mr.  Jas.  Sheil  moved  to  set  aside  the  satisfaction  of  the  judgment 
which  had  been  improperly  entered  in  this  case.  Plaintiff  had  a  judg- 
ment against  Jason  Hazzard,  of  Garden  Hill,  Esq.,  and,  also,  a  judg- 
ment against  the  defendant  in  this  case.  A  warrant  to  satisfy  the 
judgment  against  Mr.  Hazzard,  of  Garden  Hill,  had  been  executed,  and, 
under  that  warrant,  satisfaction  was,  by  mistake,  entered,  of  the  judg- 
ment in  this  case. 


several  other  provisions,  such  as  the  registry  of  the  indentures  of  ap- 
prenticeship, the  form  of  oath  to  be  taken,  provision  in  case  of  the 
death,  &c.,  of  the  master,  that  the  residue  of  the  terra  may  be  served 
with  another,  the  mode  of  convicting  and  punishing  disqualified  persons 
acting  as  solicitors,  but  it  gives  no  discretionary  or  dispensing  power. 
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The  defendant  had  not  got  notice  of  the  application,  and  the  Court, 
therefore,  gave  only  a  conditional  order. 


12th    JUNE. 

V.  Kelly. 


Where  the  cause  of  action  has  arisen  in  several  counties,  the  venue  will 
be  retained  without  the  usual  undertaking  to  give  material  evidence  in 
the  county  where  the  venue  is  laid. 

Mr.  West,  K.C,  moved  that  the  venue  in  this  case  might  be  retained 
in  the  county  of  Roscommon,  where  it  had  been  originally  laid,  upon  an 
ajQBdavit  stating  that  part  of  the  cause  of  action  arose  in  the  county  of 
Roscommon,  part  in  the  county  of  Galway,  and  part  in  the  county  of 
the  city  of  Dublin.  In  support  of  the  motion  counsel  cited  Tidd.  Prac. 
1080. 

Mr.  E.  J.  Scott,  K.C.  (contra.)  Even  where  the  cause  of  action,  or 
different  parts  of  it,  arise  in  three  several  counties,  the  venue  vrill  not 
be  retained  without  the  usual  undertaking  to  give  material  evidence  in 
the  county  where  the  venue  is  laid.     Hopkins  v.  Trevor,  (a) 

J^er  curiam.  Where  the  cause  of  action  has  arisen  in  three  counties 
the  plaintiff  is  entitled  to  retain  the  venue  without  any  such  undertak- 
ing ;  the  case  of  Crosihwaite  v.  Sheil  (h)  in  this  court,  decided  that. 

Mr.  E.  J",  Scott.  They  have  offered,  by  their  notice,  to  give  material 
evidence. 

Per  curiam*  As  the  Plaintiff  is  entitled  to  move  to  retain  the  venue 
without  any  such  undertaking,  we  will  not  hold  him  to  this.  The  case 
in  6  East  is  clearly  distinguishable  from  the  present. 

Venue  retained. 

(a)  6  East.  561.  {h)  1  Hiid  and  Bro. 


EQUITY   EXCHEQUER. 

M'Veagh  and  Wife  v.  M'Caveragh  and  others. 

PRACTICE— SECURITY  TO  ABIDE  DECREE. 

Where  the  bill  is  found  so  as  to  warrant  a  personal  decree,  the  plain- 
tiff is,  in  this  count,  entitled  to  security  to  abide  the  decree,  the  mo- 
ment a  commission  of  rebellion  is  entered. 

The  defendants  had  appeared,  but  process  was  afterwards  entered 
to  a  commission  of  rebellion  for  not  answering,  On  entering  the  com- 
mission plaintiffs  also  put  a  rule  upon  the  defendants,  to  give  security  to 
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abide  the  decree.  A  summons  was  obtained  from  the  Chief  Remem- 
brancer to  inquire  whether  the  plaintiffs  were  entitled  to  such  security. 
It  appeared  that  the  bill  was  filed  to  raise  a  leg:acy  charged  upon  land  in 
aid  of  the  personality,  but,  it  also  sought,  to  charge  the  defendants  per- 
sonally, as  having  wasted  testators  assetts. 

The  Chief  Remembrancer  stated  that,  by  the  practice  of  the  Exche- 
quer,the  plaintiff  was  entitled  to  such  security,  the  moment  he  entered  a 
commission,  in  all  cases  where  the  bill  would  warrant  a  personal  decree. 
That  being  so,  he  could  not  investigate  merits,  but  must  confine  himself 
strictly  to  the  bill  itself;  and  he  accordingly  discharged  the  summons. 


LAW  EXCHEQUER. 

12th    JUNE. 

Pearson  v,  — . 

Semhle  that  a  re-docketting  of  a  judgment  upwards  of  twenty  years 
old,  under  the  Act  9th  Geo.  4.th,  cap.  35,  is  not  such  a  proceeding  as 
is  sufficient  to  keep  the  judgment  alive^  and  negative  the  statutable 
plea  of  payment. 

Mr.  R.  C.  Walker  moved  for  a  scire  facias  to  revive  a  judgment.  The 
judgment  was  of  1809 ;  and  execution  had  issued  on  it  in  1812,  and  it 
had  been  re-docketted  in  1831.  Mr.  fFa /A er  contended  that  the  re- 
docketting  in  1831,  without  which  the  judgment  would  have  been  gone, 
was  a  proceeding  sufficient  to  keep  it  on  foot ;  and  that  he  was  war- 
ranted in  such  a  construction  of  the  9th  Geo.  4,  c.  35  (a). 

The  Court  expressed  great  doubt  whether  the  act  was  capable  of 
such  a  construction,  but  granted  a  conditional  order. 

Rule  Nisi  granted. 

(a)  By  this  act,  sec.  1st,  it  is  enacted  that  all  judgments  which  shall,  after  the 
passing  of  this  act,  be  entered  or  recovered  in  any  of  the  common  law  courts  in 
Ireland,  shall,  after  the  expiration  of  twenty  years  from  the  date  of  such  entry  or 
recovery,  be  null  and  void,  as  against  purchasers  for  valuable  consideration  of  any 
lands,  &c.,  in  Ireland,  unless  the  same  be  duly  revived  according  to  the  practice  of 
the  said  courts,  or  re-docketted  in  manner  ashy  the  said  actdirected,  and  the  revival 
or  re-docketting  entered  in  manner  as  by  said  act  directed,  within  twenty  years 
next  before  the  execution  of  the  conveyance,  &c,  in  or  to  such  purchaser  for  valua- 
ble consideration.  By  sec.  2,  it  is  enacted.  That  all  judgments  entered  or  revived 
in  any  of  the  three  courts  of  common  law  in  Ireland,  within  20  years  next  before  the 
passing  of  the  said  act,  shall,  after  the  expiration  of  20  years  from  the  entry  or  reco- 
very thereof,  be  null  andvoid,  as  against  purchasers  for  valuable  consideration  of  any 
lands,  &c.,  in  Ireland,  unless  dvily  revived  according  to  the  practice  of  the  said 
courts,  or  re-docketted  in  manner  by  said  act  after  directed,  and  unless  such  revival 
or  re-docketting  be  entered  in  manner  as  afterwards  directed,  within  20  years  next 
before  the  execution  of  the  conveyance,  &c.,  to  such  purchaser  for  valuable  conside- 
ration, or  within  five  years  from  the  passing  of  the  act.  By  sec.  3,  it  is  enacted. 
That  all  judgments  entered  or  recovered  in  any  of  the  three  common  law  courts  in 
Ireland,  twenty  years  and  upwards  next  before  the  passing  of  the  act,  shall  be  null 
and  void,  as  against  purchasers  for  valuable  consideration  of  any  lands,  &c.,  in 
Ireland,  whether  such  purchase  shall  have  been  made  before  or  after  the  passing  of 
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EXCHEQUER  OF  PLEAS. 

4th    JUNE, 

Britton  v.  Allingham. 

Service  of  Scire  Facias,  upon  the  Law  and  Land  Agents  of  the  Heir  at 
Law  of  the  Cognizor,  allowed  upon  an  Affidavit,  on  belief  that  the 
Heir  at  Law  had  left  the  country  and  would  not  return  for  many 
years. 

Mr,  Hunter  moved  to  revive  the  judgment  in  this  cause  against  the 
heir  and  tertenants,  and  also  that  service  of  the  scire  facias  on  the  law 
and  land  agents  of  Christopher  Allingham,  the  heir  at  law  of  the  cog- 
nizor should  be  deemed  good  service. 

The  Assignee  of  the  judgment  stated  in  his  affidavit  that  he  believed 
that  Christopher  Allingham  had  been  appointed  barrack-master  in 
Newfoundland,  where  he  had  gone  to  reside,  and  that  he  did  not  intend 
to  return  to  this  country  for  many  years;  that  Messrs.  Johnston  and 
Weir  were  his  law  agents,  and  Mr.  Reynolds  his  land  agent.  In  sup- 
port of  the  application,  counsel  cited  the  case  of  Dyas  v.  Graydon  (a). 

Per  curiam.  That  was  a  case  much  stronger  than  the  present,  but  on 
its  authority  we  will  grant  the  motion. 

(«)  1  Bat,  Rep.  439. 


the  act, unless  revived  according  to  the  practice  of  the  said  courts,  or  re-docketted 
in  manner  as  by  the  act  directed,  or  such  revival  or  re-docketting'  entered  in  manner 
as  by  the  act  afterwards  directed,  within  five  years  from  the  passing-  of  the  act.  By 
sec.  4,  it  is  enacted.  That  the  revivals  of  all  judgments  shall  be  entered  in  a  book, 
to  be  kept  by  the  proper  officer  of  each  of  the  said  courts,  according  to  the  form  set 
forth  in  the  schedule  to  the  act.  By  sec.  6,  it  is  enacted.  That  in  order  to  the  re- 
docketting  of  any  judgment  for  the  purposes  of  the  act,  an  affidavit  shall  be  made 
by  the  attorney  employed  by  the  parties  legally  or  beneficially  interested,  in  the 
form  given  in  the  schedule  to  the  act,  which  affidavit  shall  be  numbered  and  filed 
with  the  proper  officer  of  the  court  in  which  the  judgment  shall  be  entered,  &c.,  and 
suchjofficer  upon  such  affidavit  being  presented,  shall  make  an  entry  in  a  book,  to  be 
kept  for  that  purpose,  according  to  the  form  given  in  the  schedule.  By  sec.  6,  it  is 
enacted,  That  the  sum  of  sixpence,  and  no  more,  shall  be  paid  to  the  respective 
proper  officer  of  the  said  courts  for  each  such  entry.  By  sec.  7.  it  is  enacted,  That 
this  act  shall  not  give  validity  to  any  judgment  which  shall,  by  lapse  of  twenty  years 
from  the  entry  or  recovery  thereof,  be  barred  by  virtue  of  8th  Geo.  1st,  cap.  4,  sec.  2. 
By  sec.  8,  it  is  enacted,  That  the  attorney  employed  for  the  purpose  of  entering  or 
making  up  any  judgmentin  any  of  said  courts,  shall,  previous  to  theentering  thereof, 
deliver  to  the  proper  officer  a  note  in  writing,  stating  the  degree,  quality,  profession 
or  trade,  and  also  the  places  of  residence  of  the  several  parties  thereto,  and  the 
officer  shall  enter  the  same  in  the  margin  of  the  roll.  By  sec.  9,  it  is  enacted,  That 
the  officer  shall  not  be  obliged  to  enter  any  judgment,  until  such  note  in  writing  shall 
have  been  so  delivered  to  him.  By  sec.  10,  it  is  enacted.  That  nothing  in  the  act 
shall  affect  or  prejudice  any  judgment  whatsoever,  as  between  the  parties  thereto, 
or  their  representatives,  or  those  deriving,  as  volunteers  under  them.  The  schedule 
contains  the  form  of  the  affidavit  to  be  made  by  the  attorney,  as  diVected  by  the  5th 
section,  and  the  forms  of  the  revival  and  re-docketting  books. 
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29th  may. 

Scarlett  v.  The  Corporation  of  Dublin-. 

PRACTICE.— BILL  OF  PARTICULARS. 

/in  Affidavit,  stating  that  the  Bill  of  Particulars  served  was  a  mere 
echo  of  the  several  counts  of  the  declaration,  and  that  such  Bill  of 
Particulars  was,  to  deponent'' s  belief,  vague  and  insufficient,  but  not 
alleging  that  the  Defendant  was  ignorant  of  the  cause  of  action,  nor 
that  it  was  necessari/  for  his  defence  to  have  a  full  particular,  nor 
that  he  could  not  with  safety  plead  or  go  to  trial  without  the  full  par- 
ticulars of  the  Plaintiff's  demand  held  sufficient.,  those  documents 
being  unnecessary. 

Mr.  R.  W.  Green  (K.C.)  moved,  on  behalf  of  tlie  defendants,  that 
the  plaintiff  should  furnish  a  bill  of  particulars.  The  affidavit  on  which 
the  motion  was  founded,  was  made  by  the  defendants'  attorney,  and 
merely  stated  the  service  of  a  bill  of  particulars  by  the  plaintiff,  which 
was  no  more  than  an  echo  of  the  several  counts  of  the  declaration,  and 
that  he  was  advised  and  believed  that  the  bill  of  particulars  so  served 
was  vague  and  insufficient. 

Mr.  Hobart  contra  objected  to  the  affidavit  as  insufficient— as  not 
containing  what,  as  he  contended,  the  practice  of  the  Court  required. 
He  contended  that  the  affidavit  was  insufficient,  inasmuch  as  it  did  not 
state  that  the  defendants  did  not  know  the  cause  of  action.  That  it  was 
necessary  for  their  defence  that  they  should  have  the  full  particulars  of 
the  plaintiff's  demand,  and  that  they  could  not,  with  safety,  plead  or  go 
to  trial  without  getting  a  full  particular.  The  affidavits  contained  none 
<of  these  statements. 

The  Court  overruled  the  objections  to  the  affidavit,  being  of  opinion 
that  there  was  no  necessity  that  it  should  state  any  such  circuin- 
rstances. 


COMMON  PLEAS« 

11th  JUNE, 

Ross  t5,  Halpin, 

Where  a  bond  is  conditioned/or  the  payment  of  an  annuity,  and  a  judg- 
ment entered  upon  a  warrant  of  attorney  as  a  security  ;  if  the  annuity 
be  not  paid  it  is  not  necessary  to  suggest  breaches,  but,  on  application 
to  Court,  liberty  will  be  given  to  issue  execution  for  the  amount  of  the 
gale  due. 

Mr.  J.  Hatchell  moved  for  liberty  to  issue  execution  for  the  amount 
•ef  a  gale  of  an  annuity,  secured  by  bond,  with  warrant  of  an  attorney. 

D 
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judgment  had  been  entered   updA'lh^  Warrant  of  attorney      Counsel 
stated  that  it  was  nmv  clear  that  iu  such  cases  no  suggestion  oi  breaches 

.  .rr  .  T-rr^T^-^  ^^    ^  The  CouH  granted  tkc  moUon. 

.i'.HAJJOITHAq  10  JJia— .aOlTOAfil 


V  Vu8l    A^u's  ^jiAi  bs^n  ,nv>i^^«aqrjW-jA^jpp^Y\i^«o^  ^A^\ooA5'i 

desire f  that  the  said  A.  should  continile  3t  (is  his"  agent,  in  ike  receipt 
and  munagernent  of  the  rents  of  the  estates  devisiil,  tit'  the'  iisnat  Jees 
^  fllloived  to  agent s^  -  A^  discontinues  U.  as  agent  ;  Bill,Jb2j.B., praying 
,^  that  he^hordd  be  continued  as  agent,  aniljid'oe  dlicii  on  ifie'renl^  Jo)''  his 
.fees.'  Held,  that  this  direction  of.  Tesla'tdr  ^cif(mY^~ed  to  h  i)ier.e'  7'ecom'-' 
,~  mendtttion  of  Plhintiff',  and  consfifutM  'ko' irast"' Of  Hen, ^Wdf^'cfffiM^ 
,    any  condition  to  im  estate  of  fhe  Devisee.,        ,  ,  - 

ceased,  having  been  at  the  time  of  his  death,  ^nd  for  sereral years 'pr6- 
,yipus  thereto,,  seized  and  possessed  of  real  estates  in  Ireland,  had,  ap- 
poiiitecTtlie  p1?iintift  his  land  ageiit,  £s  weir  as  law  agent  to  the  same, 
and  general  law  agent  to  an  extehsi\  e  mareaiitjle  establishment  of  whip|i 
said  William  Alexander  Sbaw  was  a  joint  proprietor,  under  the  firm  of 
jShaw  and  Turbett,  and  accordingly  the  said  pfaintiff  entered  upon  the 
correction  of  the  rents  of  gaid  estates  for  the  said  William  Alex'ahdeir 
"Sliavv,  and  continued  io  colJect  the  same  down  to  thfe  period  of  ih^ 
death  of  said  Shaw,  being  for  a  ^ace 'of  thirteen  years.  And  the  said 
plaintiff  continued  also  to  act  as  law  agent  to  ihe  deceased  durmg  the 
jsntire  of  said  period,  ^       .     ,  .    r  r-      -^ 

'■^'^be  pl^liffelh  ti^'dil^|e^'om^tf^rWutf&  ^maSH^lhdlajl- 
agent,  gave  the  fullest  satisfaction  to  the  said  William  Alexander 
Shaw,  and  entire  and  unlimited.«;i©^ifidence  between  him  and  the  de- 
ceased during  the  above  mentioned  period  was  the  consequence. 

The  said  William  A.  Shaw  having  died  unmarried,  and  without  law- 
ful issue,  he,  by  his  last  will  y^id  testament,  devised  and  bequeathed 
to  trustees  therein  named  all  his  said  real  estates  whereof  he  died  seized 
and  possessed,  upon  trust  for  the  defendant,  his  natural  son,  described 
in  the  will  as  testator's  son,  for  life,  with  remainder  in  tail  to  his  issue, 
with  remainder  over.  And  testator,  after  disposing  of  part  of  his  per- 
sonal estate  amongst  the  different  persons  in  the  will  named,  and  which 
Jiersonal  estate  amounted  to  nearly  100,0.00/.,  he,  amongst  other  legacies 
bequeathed  to  plaintiff  the  sum  of  100/.  in.  the  words  following: — "I 
"  also  give  and  bequeath  unto  my  agent  Tind  friend,  Barry  Edward 
"  Lawless,  of  Harcourt-street,  in  the  city  of  Dublin,  Esquire,  the  sura 
^*^  of  one  liUAtlr^d  poiiu.d^  §terling,  a^^^  tqken  of  jtny  esteeqa  for  hiiflfc" 

I'he  testator  Fylifs'safd  win"  further  directed jmatlthe^resid^ue  fifs 
personal  estate,  after  payment  of  his  debts,  legacies,  and  funeral  ex- 
penses, should  be  invested  by  his  trustees  in  the  purchase  of  lands  in 


uTe,  nviivB  remaiaoer  over  ;  and  alter  bequfeathiag  to  theplaintiji  a  suai^ 
oFliidney  to  be  distriliutetl  amonost  the  resilient  iiKlustriou&  poor  ^ojir 
an^'m  tlie  neiglibourhood  of  his  estates,  gave  the  rollovvino-  directip)i:( 
"It  IS, also  my  purticular;  desire,  that  ray  said  executors,  wbilst,  aeti^^^ 
"ill  the  manao;emeiit  of  all  or  any  of  my  affairs  under  this  my  will  ,i 
','  as  algo  ray  friend  William  Shaw,  when  he  shall  be  entitled  to'entei^. 
^*  ijit,o  the  receipt  and  perception  of  my  said  rents  of  Kentstoxvn^  V^,l- 
"^  dahsto'wn,  and  Knoclcrick  shall  continue  the  said  Barr}', .Eff^^ard,^ 
''  Lawless  in  the  receipt  and  management  thereof,  and  shaU  hlievvise 
"  employ  and  regain  him  .in  thfr  receipt^  ag^ieY,„and  managemepfe-of 
"  ihfe'  rentfe'and  issues  of  all  such  other  lands  ari^^pfemises  as  sha^j  (M| 
"  may  be  purchased  and  settled,  in  pursuance  of  the  directions  herein- 
'j;'  after  contained,  at  the  usual  fees  ailovved  to  a^eot^,  ,h^  havijagaGted 
"for  mc  since  I  ^^^^/possessed  ^Mf^||^#,|ft  py  fftf|fe 
aE'^B;  ,,  i.  .j;3  ,o/i)«rn-i...,  v.,     ui  -la/i^iij  b  dliw  ,B9^i '-^b  edi  Jiiiiugs 

^^cutors  aind  trustees,  in  pursuance  of  ttie'dfrectiofis  of  thei^s|cvtorj^ 
empTo3'ed  plaintiff  in  the  discharge  of  all  professionyl  matters  counect^d 
with  tlieir  trust,  and  having,  in  the  course  of  a  short  time,  p^iid  off  atf 
debts  and  legacies,  and  ascertained  the  balaijce  of  testator's  perso5|ar 
estate,  they  directed  plaintiff  to  look  put  for' aii  eligible  estate  or", es> 
tates  whereon  to  invest  the  residue  thereof;  and  an  es';' ■  " --  Pif^'V 
chased  in  the  county  of  Meath,  which,  when  Vv'illiam  Shnv  ^^%ti 

got  into  possession,  refused  tO:p(^a^^  th€»^^^5itii5;apjj)^a-c^^ 

-'''0iiJtbe>^ait^  of.  tbd  piatetiff,  its  «rAk  cdnijfiii-©d;  that  ■MciiSfcast'Jwas  not 
aV'Ubexiy  to^exercise  Ms?  xHscBetiiOJiinn  -r^mcftiingcfaiih  dJBt^u  tfea  iand 
agency,  eithei'  oft^  lands  devised  «ijl«s£!yi€pedpu{ch^*sidpft)H;toth^  iso 
tongas  tlie  pla)retili^5d»rifi^thk']5fe<of  ^idi  WiU(^na!  Sbjkw^diouljdjba 
capableotdiscbargin^  th^daJbiesfvofi  sucJi  tj^itoiJyj  aitdsrngiHiig-ttal  iOrsaf 
nnd  should  n,at  be  guilty  of  aiiiynaifeoaBjd:wet":.tbejreinj  tt^aat  >the  zaatl  eSiiaw 
was  bound,  by  the  direction  GOiitaiued iaihisetestatof'gHwiil^.toxaiatia'aie 
him  in  the  agency,  and  give:  him  aJli  the .  ady.aaitei^efe  therfetofoce  dejrjved 
therefrom,  and  that,  in  Goiisequenoe  of  bisihavinif  refosed  -to  do;s&,  was 
entitled  to  demand  and  recover  fpomthesaidt  AV ill iaiu,  Shaw,  annually, 
the  fees  payable  on  the  eoUection  of 'the.  reriis-of  said  estates  ;  and  it 
should  be  inferred  from  the  said  direction  of) tesfcltor:  in  favour. of 
plaintiff,  and  from  its  g-enepal"  meaning  ioiid«onstrttctMia^<lml  ha 
intended  it  not  rnetfely  ais  a  r^covcmw^Ma,t'wa  W ^tlijdjjriarnrfrjff  foii  ai^wei 
fereftce,  but  that  it  was  givei^^s  Ji  pcKftiueirnsjuBxrtiottaot*|idedi(tio«secui!i« 
to  the  plfiirttiff'the  enjoyiiaient^  o^f  a  (|t)e©t»a'n4iiti<aMdf auhslaQtitibanteiie^t;". 
Plaintiff  accord  i-ngly  fded^  hisi  toil!;  pa->i>aqgsdh^t:,t4iie'def«ia)(iaufc,  !Wfi^I 
Shaw,  should  be  directed  tocomtinnet^KetpifwptiJrasiiisageat,  toreoeiv^e 
the  rents  and  profits  of  the  lands  so  dmjaed)  and  ihat  thelplaintiff  might 
be  declared  to  have  a  lien  upon' tbe^  said  rents 'and  profits  for  his  re- 
ceiver's fees,  or  that  plaintiff  might  lie  declfired  entitled  to  eompens*. 
tion  oat  of  said  rents  and  pi-olits  foi>  the  araorant  of  his  said  fees-r  ..  <  i 
,M->iuocifii   itixi  li£    ^otqui^  oj  9uuUaori  oi  9t»«r/yb  9ilj  babayfliitioo£>Ti 

Mr.  Serjeant  0'Loghkn,m^  ^Si^Cmmr.  J^ff^<^  ^dPl^il^tiff-  (d). 
The  words  of  reic'bmWeiittaJibn  iri  the^^  wiM  e»ns%iftRe>a'ictefe  H^ast, 
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Tibbetts  V.  TibbeltS)  (a)  Wright  v.  Alhyns,  (b)  where  there  is  sufficient 
certainty  ;  now  as  to  what  is  certainty,  see  Becford  v.  Becford.  (c) 
[Lord  Chancellor.  I  conceive  that  case  was  in  the  nature  of  a  mer- 
cantile transaction  ;  there  was  no  question  as  to  the  existence  of  the 
trust,  which  was  quite  clear,  but  merely  how  long  that  trust  was  to  con- 
tinue.] Even  if  no  trust  be  created  by  the  will,  yet,  if  there  be  any 
thing  to  affect  the  conscience  of  tbe  devisee,  he  will  be  bound ;  and 
surely  there  are  abundant  circumstances  to  fix  the  conscience  of  the 
defendant  here. 

The  Attorney  General,  Mr.  Lefroy,  K.C.  and  Mr.  Warren,  K.C.,  for 
the  defendant. 

This  is  the  most  extraordinary  proceeding  ever  instituted  in  a  court 
of  equity;  a  devise  of  legal  estate,  unqualified  by  any  trust,  and  a  bill 
against  the  devisee,  with  a  prayer  in  the  alternative,  either  that  the  de- 
fendant may  make  compensation  for  not  performing  this  alleged  condi- 
tion of  appointing  plaintiff  his  agent,  (^supposed  to  be  annexed  to  the 
devise  by  words  in  the  will,  which  amount  to  nothing  more  than  a  mere 
advice,)  or  that  the  usual  receiver's,  fees  may  be  declared  a  charge  on 
the  lands  devised,  and  this  where  the  amount  of  the  rents  fluctuates  from 
year  to  year,  what  certainty  can  there  be  in  the  varied  leases  of  this  di- 
rection ?  or  what  has  this  Court  to  do  with  it?  But  then  it  is  called  a 
trust,  and  Tibbetts  v.  Tibbetts  is  ireiied  upon  as  an  authority  ;  but  the 
doctrine  only  applies  to  cases  where  the  property  to  be  given  is  certain, 
and  the  objects  also  certain.  Where  the  devisee  is  at  liberty  to  deal 
\<  ith  the  property  at  his  pleasure;  during  his  life  there  is  nothing  cer- 
tain on  which  the  trust  can  attach,  Bland  v.  Bland  {d).  [Lord  Chan- 
cellor. Can  I  consider  this  a  trust  and  hold  the  devisee  under  an 
obligation  to  employ  the  plaintiff  whether  be  misconducted  himself  or 
not]  It  is  not  disputed  that  words  of  recommendation  will  raise  a 
trust ;  but  there  is  no  rule  that  where  words  of  desire  are  usedy  atrust  is 
necessarily  created ;  on  the  contrary,  whenever  the  subject  matter  is 
such  as  of  necessity  leaves  a  portion  of  discretion,  however  minute  in 
the  person  to  whom  the  estate  is  specifically  given,  or  where  there  is  any 
uncertainty,  there  words  of  recommendation  do  not  amount  to  a  trust. 
Malimv.  Keighley.  (e)  An  agency  is,  of  necessity,  a  revokable  of- 
fice ;  agents'  usual  fees  depend  on  their  being  capable  of  being  ascer- 
tained. [Lord  Chancellor.  You  say  that  if  the  office  was  revocable 
in  the  hands  of  the  testator,  it  is  revocable  in  the  hands  of  the  devisee.] 
From  the  very  nature  of  the  subject  it  cannot  be  more  than  a  recom- 
mendation. [Lord  Chancellor.  Suppose  the  defendant  had  as- 
signed his  life  estate,  could  he  only  sell  subject  to  this  incumbrance,] 
Besides,  there  are  many  things,  for  instance  fraud,  which  would  render 
an  agent  an  ineligible  person,  or  mere  slovenliness  even  without 
negligence.  [Lord  Chancellor,  Or  disrespect  to  his  employer.] 
Could  the  agent  insist  on  the  highest  possible  rent  in  order  to  swell 
his  fees,  or  otherwise  require  compensation  ?  Suppose  the  testator 
ill  the  habit  of  employing  many  persons  in  farming,  and  that  he  had 
recommended  the  devisee  to  continue  to  employ    all  the  labourers, 

(«)  19.  Ves.  656.     Reported  also  in  note  to  Merri.  5)6. 
ib)  1.  T.  and  R.  143.    Also,  in  IT  ves.  265.  19,  Ves.  299. 
(e)  4.  Bio.  P.  C.  38.  1  Vci.  and  Bea.  313,  and  Cooper  115. 

(rf)  2.  Cox.  35$.  (ei  2  Mes.  J«n.  SSI. 
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would  that  create  a  trust  for  their  benefit.  In  the  case  from  4  Bro. 
P.  C.  the  only  question  was  as  to  the  length  of  time  the  trust  was  to 
last,  and  in  Meredith  v.  Heneage,  (f)  it  was  bald  that  no  trust  was  cre- 
ated because  of  the  uncertainty;  here,  if  the  principal  is  to  make  the 
leases,  and  not  the  agent,  tbere  must  be  uncertainty  as  to  the  amount  of 
the  poundage  or  receiver's  fees. 

Mr.  J.  Richards,  K.C.  for  the  plaintiff,  in  reply. 

This  is  a  trust,  and  a  lien  upon  the  land,  to  the  amount  of  the  re- 
ceiver's fees.  [LfORD  Chancellor.  It  would  be  most  inconvenient^ 
indeed  repugnant,  to  hold  that  the  estate,  in  the  hands  of  the  son,  should 
be  bound  to  an  agent  whom  the  testator  could  have  dischrged^  whenever 
he  thought  proper.]  The  devisee  here  takes  only  a  life  estate,  and  \9 
tied  up  by  limited  leasing  powers,  and  the  testator  may  have  interposed 
this  gentleman  for  the  benefit  of  the  remainder  man,  and  as  a  control 
upon  the  tenant  for  life.  If  this  had  been  worded  as  a  condition  no 
question  could  have  been  raised.  Hibbert  v.  Hibbert.  (g)  Carij  v, 
Gary,  {h) 

Mr.  T.  M'Ket/na,  for  the  plaintiff",  mentioned  a  case  of  which  he 
had  obtained  a  manuscript  note,  from  Mr.  Bicker steth^  where  direction 
was  given  to  the  trustees  to  employ  a  particular  person  as  receiver^ 
and  the  direction  was  held  to  be  binding. 

Lord  Chancellor,. 

There  is  nothing  clearer  than  that  the  testator  may,  if  he  use  suf- 
ficiently distinct  words,  annex  any  condition  he  pleases  to  his  devise? 
this  is  a  truism,  and  it  was  quite  unnecessary  that  so  much  time  and 
talents  should  have  been  wasted  in  labouring  a  point  upon  which  no 
Court  of  Equity  has  ever  entertained  a  doubt.  In  the  present  case  there 
is  no  doubt  the  testator  has  named  the  person,  and  stated  the  thing,  yet 
from  the  nature  of  the  subject  upon  which  the  direction  operates,  I  anot 
authorised  to  say  that  he  does  not  go  further  than  to  a  certain  extent. 
This  is  not  like  the  case  cited  by  Mr.  M'Kenna,  where  trusts  are  created 
by  a  will,  and  directed  to  be  performed,  and  the  property  given  to  the 
trustees  with  a  direction  to  employ  a  particular  person,  as  receiver,  to 
help  in  the  performance.  The  devise  in  the  present  case  is  to  trustees 
during  the  minority  of  the  son,  and  then  to  the  son  for  life,  recommend- 
ing him  to  employ  the  plaintiff.  The  recommendation  was  a  very 
fair  and  just  one,  advising  the  devisee  strongly  to  employ  this  gentle- 
man. There  are  two  constructions  of  this :  it  is  to  be  taken  either,. 
positively  you  must  employ  this  person  as  long  as  he  lives,  or  merely, 
you  may  employ  him  as  long  as  you  like.  Now  I  cannot  hold  such  a 
monstrous  and  inconvenient  doctrine,  that  the  tenant  for  life  is  to  con- 
tinue to  employ  a  person,  over  whom  he  has  no  control,  and  such  would 
lie  inevitable,  in  saying,  that  the  <lefendant  who  takes,  beneficially, 
should  be  subject  to  the  control  of  a  Court  of  Law  or  Equity.  But  it 
is  said  there  is  no  uncertainty  here:  I  have,  indeed,  no  douht,  there  is 
no  uncertainty  in  saying,  that  the  devisee,  the  tenant  for  life,  is  here  the 
proper  judge  of  the  conduct  of  his  agent,  but  the  uncertainty  is  whether 

r;9  1.  Sim.542.  rg-J  3,  Merri.  «81. 

Chj  2.  Scbol.  and  Lefr.  l89. 


Pftftj^ilfjffj  oJ  ai  liiqi'jnhq  ed)  li  ,eTifl  ;  ^^Jaiaheono  srii  io  9?uB09d  b6)« 
to  Jifuoflia  9ilt  oJ  sij  '^hiittiyonw  ^^  i^Aim.  9T>df  .iao^ojs  od)  ion  bd*^  ^'o-p'^I 
On  the  whole,  this  is  a  case  not  to  b^rfi||tf¥jt^iii§^TW^^jh9?iigye.at.dea| 
of  favour ;  this  gentleman  had  been  employed  by  the  testator  in  his 
lifetime,  and,  I  havjerfijajddijM^l^ftijiueted  MjnSel.f'with^P^ 
priety ;  but  is  he  therefore,  in  invitum,  to  fasten  himself  upon  the  de- 
vfeeei^;  ftfid  toteragejifi  oi  tfaesfe  ■egJajte^.irrs^Qy^^ibie.l^yilii^  ertipjoypr  ? 
FtMotheseiareascteSfnlifefelibowijtto  .(iifii»a^toi8l>ili}.a«li|  wii^-isp^gi^iC^ 
bliioda  fffosodfioHfinKd  '♦d)  ni  jOtsiae  eriJ  )Bd)  blod  oi  ,Jncn-j>iKpi  b'^gbni 
'?T^J  Th'at  trie  «bovG  rase  ba^  fete®«(Mri<l^'tletei-hyitte<J' Mil^fllsfiotjiitte'cbitsidetetlj 
fee  (|uestioned  by  anyone  \vh©<^Rjl 'bevfe  ©o*isitie»-ed  tHfe  cle^rn^iidi^ofitSible  judg-( 
ijient  of.  my  LqrU  Plunkett,  in  connexion  with  the  miniejous  class  of  cases  upon  the 
subjectj  some  few  of  which  are  given  at  the  end  of  this  note;  and  yet  the  bill  was 
filed  upon  the  advice  and  recommendation,  not  only  of  two  gentlemen  of  the  Eng'J 
lish  bar,  of  some  eminence,  but  also  of  Air.  Sierge^bit  Peiinefat/ter,  MA  O'Goane^tl 
jyh\N.  Baii,  and  Mr.  'QruiHe.  i  Tlie,  (ojlowjiig  fiOfiies  of,,jthe  .Qi>iiufiii,s,^  M>\.,  Jwr. 
?««/i  and  Mr.  Brickersteth  are  here  given,  in  order  to  shew  that  even  these  vaunted 
Englishmen,  who  will  scarcely  admit  that  we  know  any  thing  upon  this  side  the 
water,  can  sometimes,  even  in  the  clearest  case,  fall  info  a  mistalie. 

Copy  of  ^e  wimoii  of  Thomas iJarman,  Esq.,M)on  the  above  case  and  will  of 
ri(5fl-.)'5i  11)  oT^av  jrt^^Vi-\'5^oiU  ■'<  ■Jt/rJsVianr.^'^^  k[no-inu-tn  b  L-snii^Jdo  D«fl 
.^.^97i'JC>'3l^  3B  fioareq  ifilooilmi!  .  i  v^'e.  ot  ss^fsoiJ  srit  oi  fievi^g  bbw 
I  have  only  heard  of  one  instance  in  w:luch  an  ^ttonopt  has  ,l)e,ef^  ma^e  to  enforce 
the  observance  of  a  testamentary  injunction  of  this  nature,  and  that  fs  ill  the  ca^eof 
Candler  v.  Candler,  (Jacob  225)  who  tiled  a  bill  in  the  Court  of  Chancery  in  Eng- 
land for  this  purpose,  but  what  was  its  fate  I  have  never  teeen'iBfowsefdj  the  caie  is 
not  reported,  ^  Probably  Sir  Edward  Sugden,  who  is  concerned  in  nearly  all  the 
Equity  Cases  of  imjioi'taltce,  may  know  soniething  of  it.  Upon  principle,  I  incline 
to  think  (hat  Mr.  Lawless  has  a  valid  claim  to  be  i*einstated  in  bis  agency,  from 
which  he  lias  been  removed,  in  opposition  to  the  testator's  iiyunction,  huo  M'ifhovi^ 
any  allegation  of  niisconduct  on  his  part.  The  Object  of  a  testator  in  imposing  sirchf 
an  injunction  is  two-fold-^naraely,  the  advantage  of  the  I'ndiviclnal  named,  and  also? 
of  the  estate  over  which  his  siuperintendence  is  to  be  directed,  and  consequently  it 
seems  to  me  that  a  Court  of  Equity  is  bouiid  to  give  elTtjct  to  this  aS  well  as  toan^ 
other  ^jjrovisiuu  with  which  a  testator  may  choose  to  fetter  fhe  dominion  and  enjoy. 
inentof  a  tenant  for  life,  for  the  benefit  of  the  persons  to  whom  the  ulterior  interest 
is  devised.  I  inclfneto  think,  therefore^  that  if  a  bill  were  filed  by  Mr.  Lawless,  for 
the  purpbse  of'belh'g'  f'^t^tdred  to  his  agency,  he  has  a  good  cb&iice  of  success  i  biii 
that  opinion  is  given  with  all  the  dill^tleace  tvhieh  the  total  absence  of  axithoritj? 
creates.-  The  w;ant  o^  an  adjudication  is  probably  rather  owing  to  the  infrequenc^ 
of  such  being  imposed,,  for  persons  generaljv  feel  tliemselves  to  be  under  a  conscien- 
tious obligation  to  respect  the  injtint'^ion^  6]f  4Ht^€?-persdHs  from  whose  bounty  they- 
have  received  prOperPy-.'     -      ::'.••  n^dt  hoB  ,fTO^  ;^rl :  ) 

\  It  appears  tO' rae  that  Mr.  Lawless's'best  course  will  be,  to  file  a  bill  in  Equitjf 
against  Mr.  Sha\v(who,,I-presun;evlia**  not  alieiaated  his  life  estate),  to  be  restpre^ 
to  his  office,  and  at  the  same  time  claiming  his  agency  allowance,  in  respect  of  the 
rents  received  since  his  dismissal ;  but  previously  to  his  taking  this  Step,  I  recom- 
mend him  to  make  a  formal  demand  iff  vrritin^  t6  this  pffecty  and  annoiincing  hi^ 
intention  to  proceed.  As  4hefruste«$ib^(?<^Otfs*^li%4h%^djs*,ii|[rt*,<>^J^j9^  jj^y^ 
PWfc/.to  ^ffQr4  lu;n  a»y>ssist^nce,,^,l  .-nniioob  Ju^imvnoofir  bun  sooiJsnotn" 
foluow  rioua  bns  ,yCopyofthe  <^mifnliaJi:^:NBii6tt&'9t!et/kitS^gBi  '^olqaia  ot  anniJ 

'First— fti^'ink\|iat  t^e  direction  in  the  vvitl  renders  it  obfigatt^rV  on  Mr;  S^»vv"fo 
eontinne  Mr.  Lawless  in  the  agency  of  the  lands  devised,  and  of  thoste  piiSrchased 
according  to  the  will— and,  presuming;  that  Mr.  Lawless  coinlucted  himself  with 
diligence,  skill,  and  fidelity,  I  think  that  ]\Ir.  Shaw  was  not  entitled  to  exercise  any 
discretion  or  novyer  fo  remove  Mr.  Lawless  and  substitute  another  agenf  in  his 
J»lace.  '  ' 

Secondly — If  my  opinion  is  correct,  I  think  that  the  ('ourt  may  order  ]\lr.  Lawless 
to  be  reinstated  in  his  eifeploytitt'ent  as,  agent,  and  in  conjuitctioawifh  said  order  may 
direct  compensation  for  the  time  past  to  be  made  to  hiJn>  to  the  extent  of  the  usual 


&axi3qx3  ?s,o{'jsu  nBSfi  binofr  n-tiiTfK  "AE:»W,H?f  >on»fiff  rtV/friw  ,/>oTK*h  odJ 

tV/iere  an  account  of  D'ehis  'aha  'Asset's  0/  'testator  is  (tirectV^,"fhd  l5e- 
cree  must  be  made  up  for  the  protection  of  the  Executor— ii  must  also 
be  made  up  as  the  Register  is  e^ititled  to  his  fees  uponit^.  Where  a 
Plaintiff  has  realized  the  fund  in  Court,  the  Court'xvill,  in  its  discretion 

JL.on:,  '  .7-v.!i  to;;  ,r.oi]r,!;s  i;o  ^/, /;  }'rfi'>,'ij  iif, /.,  lof.'f.'f.,  -iL'''  ■>!  ->''>'Lt 
figentg'  feespayal;)le  on  the  collection  of  the  j'ents  actually  received  bylTie  substi- 
tute agent  Y  biit  for 'the  fiiinve',  the  decVe4  "vfcitlM  be  ifbr  tlie-  dttfe  ;e*'eciitio!i  of  th0  imi 
plied  trust,  and  otherwise  than  in  conjunction  with  such  decree  it  does  not  appeat 
to  me  that  Mr.  Lawless  can  recover  the  usual  agent's  fees  payable  on  the  collection 

TJiirdly— I  think  ihajt  the  trustees  of  the  will  cannot  effectually  interfere  in  be^ 
I'lalf  of  3Ir.  Lawless",  tf  is "  estabKsbed  by  mahy  attthbrities',  that  Courts  of  E'quit^ 
will  consider  words  of  desire,  clearly  expressed,  and  made  applicable  to  determinate 
persons  and  things,  as  creating  a  trust,  and  I  consider  the  present  case  to  be  of  that 

adt  01  is-,  /ilij^j'io  na  ■=)•]  hii/oirr3'7rf:^~?£.— jiii  i — .- qu  sb^.m  od  Yiia^^o 
.  ;J>:  has  been  fullf  establisbed  byafverynHD^ero^iSj  class  of  cases,  th^t  words'  of  ^15 
commendation,  request^  desire  or  confidence,  are  in  a  will,  generally  speakinir,  im- 
perative and  sufficient  to  raise  a  trust,  provided  the  property  intended  to  be  given] 
and  the  objeols  to -whom  it  is  given,  be'both  certain.  Paul  v.  Oom'pton,  8  Ves.  S80 
'i^Pushmanv.PiUifer,  3-Ves.  8 — Maiiin  ViKtdffA ley,  2 Yes.  Jxmr. 3i6-r-KirAdan/i 
T.  Hudson,  "7  Price  220 — Taylor  v.  Qeorge,  2  Ves.  andBea.  318— Pier&on  v.  Gar-; 
tiettyl  Rro.  22(i— Parsons  v.  Bak^r,  i8.Ves.5'6— Cir/>y  v.  Cary,  2  Schol.  and  Lef. 
lm—ff-rig/i( y.  Aa-yns,  Coop.  11, by  i  T.  and  R.  HB—Cruwi/Sv.  Cofe»ian,9  Ves.' 
323— TibOils  v,  Tibbets;  1-9  VeiS.-  Q^^Preiiost  y.  Glarke,  2  Mad.  458 — MQnc-e  vi 

The  Bishop  of  Durham,  10  Ves.  336  -Earl  Bute  v.  Stewart,  1  Bro.  P.  C.  485 

Massey  v.  Shearman,  Arab.  520 — HgjiijJji^^^Mlynn,  1  Atkyn,460,  Note  1 — Brest 
V.  Offley,  1  Ch,  Rep.  246 — Parry  v.  Juxon,  3  Ch.  Rep.  38      But  no  particular  trust 

can  be  enforced  in  Equity,  unless  boiji, the  property  and  the  person  are  certain. 

Cruwys  v.  Coleman,  fVright  \.Lvkyns} PM'skiix^ Gartieti,  Morice  v.  Bishop  of 
Durham,  Cary  v.  Cary — at  supra  cit.  But  although  the  words  of  recommendation 
&c.  in  a  will  are,  in  most  cases,  imperative  and.  create  a  trust,  they  are  not  neces- 
sarily so  in  all  cases.  The  subject  mWttei^—^tHe  situation  of  the  parties— the  proba- 
ble intention — are  all  to  be  taken  into  consideration,  and  may  possibly  control  the 
construction  ;  and  wherever  the  prim^sfry  legatee  is,at  liberty  to  deal  with  the  pro- 
perty, to  which  such  words  of  recommendation,  request,  &c.  are  applied,  at  his  own 
pleasure,  duringhislife  tii|ne,lhere  is  nothing;  certaiaoc  agcertQined  upon  which  the 
trust  can  attach;  so  tvhere  tiierecommendatioii,' desire,  &c.  are  merely  inferential 
from  words  indicative  of  an  intention,  to  put  some  restraint  upon  the  first  taker  of  a 
lestdtor'^  bounty,  if  no  provision  have  beenroade  for  the  consequences  of  viohitinff 
that  restraint^  it  could  hardly  be  enforced  merely  to  give  effect  to  the  recommenda- 
tion. And  so,  also,  In  the  principal  case,  where  the  devise  was  absolute  in  its  terms 
and  the  tenant  for  life  had  the  power  of  dealing  with  th^  property  at  his  pleasure 
With  a  recominendatiou,desire,  or  advice,  that  he  should  employ  a  particular  person 
as  agent  to  receive  the  rents,  unfettered,  however,  with  any  provision  or  penalty 
in  the  event  of  his  refusal  so  to  employ  him  ;  it  is  difiiculi  to  see  how  a  Court  of 
Equity  would,  consistently  with  the  cnrtvnt  of  authorities,  hold  these  words  of  re- 
commendation, desire,  &c.,  as  creating  a  trust  and  imperative  upon  the  tenant  for 
lifer  S***  Malim  V.  KeigMey,  2  Ves.  Jttnr.  63]— Bradley  v.  Westtot,  13  yesl  451 
•^Eadev.  Eqde,6  MadiliO— Curtis  v,  Rippon,  6  Ms4-434r—Meggison\\  Moore, 
2^Ves.  Junr.  ^33— Bla'ruly .  Bland,  2  Cox,  355  - BiiU v.  Kingston,  1  iMerriv.  320— 
/spss  V.  Boss,  1  Jac.  and  Wajk.  158,  and'Hov^hdeh's  notes  to  Ves,  Junr,,  from 
which  ^he  above  aslhbVitie^  are  i^tin'cipanj^takfjh^fi^*"'^'"^  ;«•?■«!->*  issi^A  ,r.^i,r.8> 
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to  draw  out  a  sum  of  150/.  from  the  funds  in  bank,  to  the  credit  of  the 
cause,  for  the  purpose  of  making  up  the  decree, 

Mr.  Collins  (contra)  for  the  legatees  of  the  residuary  fund,  opposed 
the  motion,  as  they  did  not  wish  to  go  to  the  expense  of  making  up 
the  decree,  which  was  not  necessary,  and  it  would  be  an  useless  expense 
and,  under  the  circumstances  unnecessary,  as  the  money  might  be  taken 
out  on  motion. 

Mr.  O'Mallei/  in  reply. 

The  decretal  order  directs  an  account  of  debts  to  be  taken,  and  also 
an  account  of  assetts  which  came  to  the  hands  of  the  defendant  Mills,  The 
amended  bill  charges  him  with  having  possessed  himself  of  some  por- 
tion of  the  assetts,  and  it  is  therefore  clear  that,  before  a  report  had, 
these  legatees  cannot  avail  themselves  on  motion,  nor  show,  without 
making  up  the  decree,  what  authority  the  executor  has  to  distribute  the 
fund. 

The  solicitor  for  the  plaintiflF  has  realized  by  his  exertions  the  entire 
fund,  and  has  acted  with  fidelity  and  dispatch,  and  has  stated  the  pro- 
ceedings in  the  cause. 

The  Master  of  the  Rolls  thought  that  the  decree  must  of  ne- 
cessity be  made  up : — First— as  there  should  be  an  enquiry  as  to  the 
existence  of  any  debtors  or  creditors  to  the  estate.  Secondly — inas- 
xnuch  as  the  executor  had  a  right  to  have  the  decree  made  up  for  his 
own  protection.  And  thirdly — inasmuch  as  the  money  could  not  be 
drawn  out  of  court  without  the  consent  of  the  Register,  as  he  was  en- 
titled to  his  fees  upon  making  up  the  decree  ;  and  as  it  was  the  plaintiff 
also  who  had  realized  the  fund,  his  Honor  granted  100/.  to  the  solicitor 
of  the  plaintiff,  he  undertaking  to  apply  it  forthwith. 


CHANCERY. 

30th  may. 

Napier  v.  Napier. 

DEMURRER— MULTIFARIOUSNESS. 

Plaintiff'Jiaving  entered  into  an  agreement  with  one  of  the  residuary  lega- 
tees, Jbr  the  purchase  of  a  moiety  of  the  residuary  fund,  and  having  a  con- 
veyancing of  his  moiety  from  the  other  bill  fled,  to  carry  the  trusts  of 
the  mil  into  execution,  and  praying  that  the  residuum  should  be  con- 
veyed to  him,  to  tvhich  the  trustees  and  executors,  and  also  the  residuarif 
legatee  tvere  parties  defendants.     Held — multifarious. 

This  was  an  appeal  from  the  judgment  of  the  Master  of  the  Rolls  on 
the  demurrer  in  this  cause,  William  Napier  being  seized,  and  posses- 
sed of  real  and  personal  estate,  by  his  last  will  and  testament,  duly  ex- 
ecuted, after  several  pecuniary  legacies  and  bequests,  devised  all  his 
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lands  to  the  defendants,  John  Doraville,  and  Lawson  Annesley,  upon 
trust;  amongst  other  things  to  pay  an  annuity  of  200/.  a  year  to  bis 
widow,  and  as  to  all  his  lands  upon  trust,  subject  to  the  other  trusts  and 
charges  in  the  will,  to  the  use  of  his  two  sons,  Joseph,  and  the  defend- 
ant Samuel,  their  heirs  and  assigns,  as  tenants  in  common,  and  as  to  all 
the  residue  of  his  estate,  real  and  personal,  the  testator  devised  and  be- 
queathed it  to  his  said  two  sons,  Joseph  and  Samuel,  in  equal  shares, 
and  appointed  the  plaintiff,  (who  was  his  eldest  son  and  heir  at  law)  and 
the  defendants  his  executors  ;  testator  died,  and  the  trustees  entered 
into  possession  and  receipt  of  the  rents  of  the  real  estate.  By  deed  of  9th 
June,  1830,  Joseph,  for  the  considerations  therein,  part  being  paid  and 
part  secured,  sold  and  conveyed  all  his  interest  in  the  testator's  real  and 
personal  estate  under  the  residuary  devise  and  bequest,  to  the  plaintiff  his 
heirs,  executors,  administrators  and  assigns.  An  agreement  was  after- 
wards entered  into  by  and  between  the  plaintiff  and  the  defendant  Sa- 
mue],  that  the  plaintiff  should  purchase  all  SamuePs  interest  in  the  real 
and  personal  estate  under  the  residuary  devise  and  bequest,  for  a  sum  to 
be  ascertained  by  the  award  of  the  trustees,  the  defendants  Domville  and 
Annesley.  By  deed  of  submission  of  25th  November,  1831,  made  by 
and  between  the  defendant  Samuel,  of  the  1st  part,  the  plaintiff  of  the 
2nd  part,  and  the  defendants  Domville  and  Annesley  of  the  3d  part,  re- 
citing the  testator's  will  and  the  agreement  between  plaintiff  and  de- 
fendant Samuel.  The  plaintiff  and  defendant  Samuel  appointed  the 
defendants  Domville  and  Annesley  arbitrators,  to  ascertain  and  deter- 
mine the  sum  that  plaintiff  should  pay  as  the  price  of  the  defendant 
Samuel's  interest  in  the  residue  of  the  real  and  personal  estate ;  and  the 
defendant,  Samuel,  covenanted  to  accept  of  such  sura  as  the  price  of  his 
said  interest  at  such  time  as  the  arbitrators  should  appoint,  and  to  ex- 
ecute such  conveyances  of  his  interest  to  the  plaintiff  as  counsel  should 
advise.  The  arbitrators,  afterwards,  made  their  award,  and  fixed  the 
sum  to  be  paid  as  the  price  of  SamuePs  share  of  the  residue. 

The  plaintiflF  filed  his  bill,  stating  the  above  facts,  and  that  he  had  be- 
come the  purchaser  of  the  residuary  property,  making  title  as  to  one 
moiety,  the  conveyance  from  his  brother  Joseph,  and  as  to  the  other 
moiety,  under  the  deed  of  agreement  and  submission,  made  between 
him  and  the  defendants,  and  praying  that  the  will  of  the  testator  might 
be  established,  and  the  trusts  thereof  carried  into  execution,  and  that  the 
personal  estate  might  be  first  applied  in  payment  of  debts  and  legacies 
in  due  course  of  administration,  and  in  case  of  deficiency,  that  the  real 
estate,  not  specifically  devised,  or  a  competent  part  thereof,  might  be 
sold,  all  proper  parties  to  join  in  such  sale,  and  title  deeds  to  be  pro- 
<luced,  and  the  proceeds  of  such  sale  to  be  applied  pursuant  to  the  will. 
That  an  account  might  be  taken  of  testator's  real  and  personal  estate, 
and  the  profits  thereof  since  his  death,  and  also  of  his  funeral  and  tes- 
tamentary expenses,  debts,  and  legacies,  and  that  all  present  demands 
be  paid  off,  and  an  adequate  fund  might  be  provided  for  all  demands 
not  immediately  due  and  payable,  and  that  all  persons  might  be  at  liberty 
to  come  in  and  prove  their  demands,  and  that  the  clear  residue  of  tes- 
tator's real  and  personal  estate,  after  payment  of  all  such  debts  and  de- 
mands, might  be  ascertained,  and  the  plaintiff  declared  entitled  thereto; 
and  that  same  should  be  conveyed,  transferred  and  paid  to  the  plaintiflF, 
and,  if  necessary,  that  a  receiver  might  be  appointed  over  the  real  and 
personal  estate,  and  that  all  necessary  accounts  might  be  taken,  and  di- 
rections given,  and  general  relief.        E 
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The  defendants  deraurred  to  the  bill,  assig-ning  for  cause  ;  first,  mul- 
tifariousness in  praying  distinct  relief  <igainst  the  defendant,  Samuel,  in 
his  personal  capacity,  and  as  executor;  secondly,  want  of  equity;  thirdly, 
for  that  the  discovery  prayed  was  irrelevant  to  the  relief  sought ;  fourthly, 
want  of  parties,  namely,  1st,  the  legatees  having  charges  on  the  real  es- 
tate; 2dly,  the  widow,  in  respect  of  her  annuity  ;  and  thirdly,  by  Joseph 
Napier,  in  respect  of  his  lien  for  the  unpaid  part  of  his  purchase  money. 

Mr.  Hulton,  for  the  plaintiff. 

It  is  objected  that  the  bill  is  multifarious,  because,  in  calling  for  a 
conveyance  of  the  residue,  the  plaintiff  has  called  for  a  specific  execu- 
tion of  the  agreement  or  contract  of  sale,  under  which  he  has  derived 
title  as  to  one  moiety  of  the  residue,  and,  therefore,  that  the  bill  has 
joined  two  suits,  distinct  in  their  nature,  one  for  the  specific  per- 
formance of  an  agreement,  and  the  other  for  the  administration  of  the 
testators's  assets.  The  objection  to  the  bill  involves  this  paradox,  that 
the  same  prayer  which,  when  it  concludes  the  bill  of  an  immediate  re- 
siduary devisee,  is  single,  is  multifarious  when  it  concludes  the  bill  of 
a  purchaser  from  him  :  again,  the  objection  comes  to  this,  that  if  the  de- 
fendant had  derived  title  to  Samuel's  moiety  of  the  residue  as  well  as  to 
Joseph's,  under  a  formal  conveyance,  instead  of  an  agreement,  he  might 
and  ought  to  have  put  upon  the  record  the  very  prayer  of  his  present 
bill,  which,  in  that  case  would  have  been  clear  of  the  fault  of  multifa- 
riousness. In  order  to  make  out  the  objection  it  must  be  assumed  that 
the  words  in  the  prayer  "  that  the  residue  maybe  conveyed  to  the  plain- 
»'tiff,"  must  be  construed  as  meaning  "conveyed"  by  the  Cestui  que 
trusty  and  not  by  trustees.  But,  in  the  first  place,  such  is  not  the  true 
construction  of  the  prayer,  and  secondly,  even  admitting  that  it  is,  it 
does  not,  upon  the  authorities,  make  the  bill  multifarious.  As  to  the 
first  point,  let  us  consider  the  scope  and  object  of  the  bill ;  the  plaintiff 
does  not  call  for  a  conveyance  from  the  cestui  que  trust ;  he  has  not  ex- 
pressly done  so;  the  words  admit  of  being  construed  as  calling  for  a 
conveyance  from  the  trustees  merely,  and  where  general  words  of  plead- 
ing come  into  consideration,  capable  of  two  senses — one  supporting, 
and  the  other  destroying,  the  pleading — a  Court  of  Equity  will  alwajs 
support  that  construction  which  supports  the  pleading ;  except  in  the  ab- 
sence of  any  other  alternative,  the  Court  will  never  intend  that  the  party 
used  the  words  in  question  in  that  sense  which  renders  those  words, 
and  all  the  rest  which  he  has  used,  a  nullity.  In  equity  every  intend- 
ment is  made  in  favor  of  the  pleader.  Pearson  v.  Lynch,  (a)  The  words 
of  Sir  A.  Hart  there,  are :  — "  this  Court  will  not  be  astute  to  raise  impli- 
"  cations  against  a  plaintiff  upon  his  bill,"  and  he  refers  to  a  case  before 
Lord  Eldon,  Edsell  v.  Buchatmn,  [b)  to  to  the  same  effect.  In  the 
absence,  therefore,  of  any  evidence  leading  to  one  construction  rather 
than  the  other,  the  Court  will  adopt  that  jjy  which  the  pleading  is  up- 
held. Now,  in  the  present  case,  a  conveyance  is  prayed  without  saying 
by  whom,  and  a  conveyance  by  the  trustees  may  be  supported  upon  that ; 
it  is  not  to  be  presumed  that  a  conveyance  by  the  cestui  que  trust  is 
prayed ;  indeed  there  is  abundant  evidence  upon  the  record  to  show 
that  the  object  of  the  plaintiff's  suit  was  not  this  completion  of  his  title 
.under  the  cestui  que  trusty  by  a  conveyance  from  him,  but  that  it  was  the 

(a)  1  Moll.  G03.  (6)  2  Ves.  Jim.  83. 
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fruit  of  that  title,  (assumed  by  the  plaintiff  to  be  already  complete. ) 
namely,  a  conveyance  of  the  possession  of  the  residue  from  the  trustees 
after  their  trusts  had  been  discharged.  The  bill,  after  deriving  title  to 
one  moiety  of  the  trust,  by  a  conveyance  from  Joseph,  and  to  the  other 
moiety  by  a  contract,  under  seal,  with  Samuel,  makes  this  averment  :— 
that,  by  means  of  the  premises,  plaintiff  became  the  purchaser  of  the 
residue,  and  is  now  solely  interested  in,  and  entitled  to,  the  entire  residu- 
ary estate,  real  and  personal,  of  the  said  testator,  which  shall  remain 
after  payment  of  his  debts,  legacies,  and  funeral  and  testamentary  ex- 
penses, and  to  all  the  profits  of  the  said  estate,  real  and  personal.  The 
truth  or  falsehood  of  this  averment  is  quite  immaterial ;  it  shows  the 
view  the  plaintiff  took  of  his  rights,  and  proves  the  scope  and  object  of 
the  bill.  The  plaintiff  is  not  to  be  taken  as  coming  into  Court  to  com- 
plete his  title  as  assignee  from  Samuel,  as  he  alleges  he  had  already  a 
complete  title.  But,  suppose  it  is  said  there  is  a  want  of  title,  the 
answer  is,  that  the  demurrer  is  to  the  whole,  and  there  is  a  good  title 
from  Joseph,  so  the  demurrer  is  bad  as  to  that,  and  a  demurrer  bad  as 
to  part,  is  bad  as  to  the  whole.  The  bill  prays  no  relief  against  Samuel, 
as  cestui  que  trust,  nor  as  vendor,  but  as  exetutor,  of  his  father's  will. 
Joseph  is  no  party  to  the  bill. 

The  subject  of  the  piaintiff's  purchase  being  equitable  property,  the 
advantages  of  a  trust,  the  pleader  conceived  a  contract,  or  bargain 
and  sale,  quite  a  sufficient  title.  The  reason  of  a  bargain  and  sale 
operating  as  a  conveyance  is,  that  the  bargain  and  sale  is  a  conveyance 
of  the  use  ;  and  a  bargain  and  sale  of  the  modern  trust  is  just  the  same 
as  the  bargain  and  sale  of  the  old  use,  and  is  quite  as  good  in  equity 
as  the  most  technical  instrument  by  way  of  assignment.  Specific  per- 
formance of  Samuel's  covenant  is  no  part  of  the  relief  prayed.  The 
covenant  by  Samuel  was  to  convey,  on  payment  of  the  purchase  money, 
when  required  by  the  plaintiff,  at  the  plaintiff's  costs,  and  as  his  counsel 
should  advise.  The  bill  contains  no  averment  that  the  purchase  money 
has  been  paid — that  Samuel  was  required  to  convey — that  counsel  had 
advised  the  conveyance — or  that  it  was  prepared  at  plaintiff's  expense. 
Nor  is  it  averred  that  Samuel  refused  to  convey,  or  that  he  has  not  al- 
ready conveyed,  for  any  thing  to  the  contrary  in  the  bill,  the  conveyance 
may  have  been  in  the  plaintiff's  hands  at  the  time  of  filing  the  bill,  and 
so  it  could  not  be  the  object  of  the  bill  to  enforce  that  conveyance. 
A  prayer  for  specific  performance  should  be  prefaced  with  a  statement 
that  as  yet  the  covenant  remains  unperformed.  The  prayer  of  the  bill  is, 
that  the  residue  may  be  conveyed  to  the  plaintiff,  but  that  is  not  until  the 
estate  has  been  administered,  and  all  the  charges,  the  trusts  of  the  will 
fully  executed,  and  the  clear  residue  ascertained.  But  even  supposing 
that  the  words  of  the  prayer  "that  the  residue  may  be  con^•eyed  to  the 
•'  plaintiff"  must  be  read  as  meaning  "  conveyed  by  the  cestui  que  trust 
"  as  by  the  trustees  ;""  is  the  bill,  therefore,  multifarious.  Suppose  the 
common  case  of  a  bill  for  specific  performance  against  cestui  que  trust. 
this  is  not  multifariousness.  The  question  is  not,  what  are  the  relations 
in  which  they  stand  to  the  property,  but,  whether  they  are  necessary 
parties,  in  order  to  complete  relief;  the  relief  prayed,  the  acquisition  of 
the  residue,  remains  as  single  as  before.  But  it  is  objected  that  distinct 
persons  standing  in  distinct  relations  to  the  property  are  called 
upon  for  that  purpose — true,  but  called  upon  to  join  in  the  same 
act.     Every  bill   praying  a  sale  of  land  prays  that  all  proper  par  tie 
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may  join  in   such  sale,  no  matter   how   numerous   or  how   distinct 
in  interest.     In  a  foreclosure  suit,   can  the  first  incumbrancer  com- 
plain  that  he  is   not  interested   in  the   discussion  of  the   plaintiif 's 
mortgage  debt,  or  of  any  of  the  incumbrances  subsequent  to  his  own, 
and  therefore,  that  the  bill  which  has  joined  him  as  a  defendant  with 
these  other  parties,  is  multifarious.     [Lord  Chancellor.     Here  the 
party  comes  to  acquire  the  title  to  the  estate,  which  makes  the  difference.] 
Was  it  necessary  to  institute  two  suits,  one  against  the  ceshci  que  trust 
for  the  conveyance  of  the  beneficial  interest,  and  the  other  against  the 
trustee  for  the  conveyance  of  the  legal  estate,  and  yet,  this  is  the  doc- 
trine of  the  Master  of  the  Rolls,  when  he  allowed   the  demurrer.     In 
every  suit  for  the  administration  of  an  estate,  the  Court  is  called  upon 
to  adjudicate  upon  all  the  claims  relative   to  that  estate — to  the  prior 
charges,  and  to  the  residue,  no  matter  how  numerous  or  how  distinct 
the  claims  may  be.    But  the  Master  of  the  Rolls  asked,  what  interest  the 
creditors  and  the  legatees  had  in  this  dispute  between  the  residuary  de- 
visee and  his  assignee  ?    The  same  question  may  be  asked  in  every  case. 
The  claims  of  the  particular  legatees  are  paramount  to  the  claims  of 
those  interested  in  the  residue,  and  in  the  questions  raised  concerning 
the  residue,  the  particular  legatees  cannot  be  interested.     Is  therefore 
the  suit  multifarious  which  would  provide  for  the  rights  of  all  parties, 
both  particular  and  residuary  legatees  ?     But  further,  the  bill  would 
have  been  demurrable  if  it  had  not  prayed  relief  in  respect  of  Samuel's 
moiety,  as  well  as  Joseph's  ;  in  a  suit  for  the  moiety  of  a  residue,  the 
other  persons  interested  must  be  before  the  Court.     Parsons  v.  Neville 
(e)   Sherrit  v.  Birch,  (f)     Where  the  right  results  from  a  will,  all 
parties  must  be  before  the  Court.     [Lord  Chancellor.     This  right 
does  not  result  from  a  will.]     The  plaintiff  coming  into  Court  as  assig- 
nee of  Joseph,  was  bound  to  state  his  title  and   right  as    vendee  of 
Samuel,  and  his  rights  in  both  capacities,  relating  to  the  same  estate, 
and  admitting  of  being  satisfied  in  the  same  suit,  he  was  bouud  to  pray 
relief  accordingly,  he  could  not  split  his  cause  of  suit — Montserrat  v. 
Cheyne.  (g)   Purefoy  v.  Furefoy,  (Ji) — and  his  bill  not  multifarious. 
Turner  v.  Robinson,  (ij     Eeyner  v.  Julien.  (k)     Grady  v.  Furlong.  [I) 
As  to  the  want  of  equity,  the  bill  prays  that  all  persons  having  charges 
may  be  at  liberty  to  prove  before  the  Master,  and  it  does  not  call  for  a 
conveyance  of  the  residue  until  those  charges  are  satisfied.  Samuel  might 
therefore,  prove  in  the  office  for  thfi  balance  of  bis  purchase  money, 
remaining  unpaid,  as  the   bill  don't  allege  that  the  consideration  was 
paid  him,  and  the  plaintiff  does  not  seek  to  obtain  the  residue  until  all 
is  paid,   though  indeed  it  does  not   appear  that  any  balance  will,  on 
taking  the  account,  be  due  to  Samuel.     As  to  the  want  of  parties,  the 
legatees  and  the  annuitant  are  not  necessary  parties.     See  Millford, 
174 — 5.     And  as  to  Joseph  being  a  party,  he  has  no  survivorship,  as 
Samuel  has  allienated  his  share. 

The  Lord  Chancellor  called  on  Mr.  Holmes^  on  the  same  side 
with  Mr.  Hut  ton. 

Mr.  Holmes  for  the  plaintiff. 

(e)  3  Bro.  C.  C.  365.  (/)  3  Bro.  C.  C.  229. 

(^)  I  Hayes  69.  (/* )  2  Vern,  28. 

(i)  1  Sim.  and  Stu.  313.  (^)  6  Mad.  144,  (n.>b. 
(0  2  Moll.  418. 
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The  general  objection  to  multifariousness  is,  that  it  encumbers  the 
record  with  matters  in  which  some  of  the  parties  are  not  interested  ;  but 
that  cannot  appl}-  to  the  present  case,  for  the  trustees  and  executors  who 
are  made  defendants,  are  also  parties  to  the  agreement  with  Samuel, 
and  they  have  therefore  the  right  to  raise  this  objection.  There  are  two 
general  principles  of  pleading  : — first,  that  multiplicity  of  suits  is  to  be 
avoided,  and.  secondly,  in  avoiding  multiplicity  of  suits,  you  must  take 
care  to  escape  multifariousness.  In  Turner  v.  Robinson  (jn)  before  the 
Vice  Chancellor,  the  testator  did  two  things — he  appointed,  under  a 
power  to  another  estate,  and  also  bequeathed,  the  residuary  legatees, 
who  were  also  appointees,  filed  their  bill  on  account  of  both  estates,  and 
ii  was  held  not  multifarious ;  so  that  the  present  case  by  no  means  goes 
the  length  of  that.  There  is,  besides,  a  great  practical  convenience  in 
favor  of  the  present  case.  Samuel  has  an  equitable  lien  on  the  residue 
for  his  purchase  money. 

Lord  Chancellor. 

I  do  not  think  it  necessary  to  trouble  the  gentlemen  on  the  opposite 
side.  I  cannot  overrule  the  judgment  of  his  Honor  the  Master  of  the 
Rolls.  I  was,  indeed,  much  struck  with  the  force  and  ingenuity  of  Mr. 
JHuUfl?i's  argument :  but  the  fact  fails  him,  for  the  party  here  comes  be- 
fore the  Court  to  acquire  the  title  to  the  estate.  As  to  the  point  made, 
that  the  trustees  have  no  right  to  raise  this  objection,  I  must  observe 
that  they  are  not  parties  to  the  contract  between  the  plaintiff  and  Samuel, 
but  mere  arbitrators  to  determine  the  terms  of  that  contract :  they  have 
not,  therefore,  bound  themselves.  The  party,  it  is  said,  does  not  pray 
relief  against  Samuel ;  but  then  is  his  title  complete  ? — It  is  not :  he 
comes  before  the  Court  with  a  clear  aud  determinate  title  as  to  one  moiety, 
but  with  nothing  fixed  or  determinate  as  to  the  other,  and  he  prays  to 
have  the  whole  conveyed  to  him,  so  that  if  the  trustees  were  to  pay 
over  the  residue  according  to  the  prayer  of  this  bill,  they  would  still  bfe 
liable  to  paying  it  over  again  to  Samuel,  or  those  claiming  under  him. 
The  party  here,  then,  has  sought  relief  to  which  he  is  not  entitled.  The 
trustees  are  called  upon  to  administer  the  trust,  and  they  must  adminis- 
ter the  whole  trust,  and  the  plaintiff  here  cannot  have  execution  of  the 
entire,  but  only  of  a  moiety.  This  is  quite  a  different  thing  from  the 
case  of  a  party  deriving  under  a  will :  if  a  party  derives  under  an  in- 
strument, and  that  others  are  also  interested  under  the  same,  a  bill  by 
that  party  is  not  multifarious. 

The  plaintiff  ought  to  have  first  obtained  a  regular  conveyance  from 
Samuel,  but  he  has  come  here  to  acquire  a  title.  I  therefore  see  no 
ground  to  interfere  with  the  decision  of  the  Master  of  the  Rolls. 

Judgment  affirmed, 
(mj  1  Sim.  and  Stu.  313, 
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KOLLS. 

1st    JULY. 

Hopkins  v.  Fitzgerald. 

Where  Receiver  is  upon  process,  ike  order  for  liberty  to  let  is  condi- 
tional— hut  where  upon  pleadings^  absolute. 

Mr.  LftTie  moved,  on  behalf  of  the  receiver,  for  liberty  to  let  the 
lands  in  possession  of  the  defendant. 

Master  of  the  Rolls. 

Is  the  receiver  upon  process  or  upon  pleadings  ?  You  should  be 
sure  of  the  fact ;  for  where  the  receiver  is  upon  process  it  is  only  a  rule, 
unless  cause,  but  where  the  receiver  is  upon  the  pleadings,  the  rule  is 
absolute  in  the  first  instance. 

Order  granted  to  be  either  absolute  or  condi- 
tional according  to  the  fact,  whether  the  re- 
ceiver were  upon  processor  upon  pleadings. 


3d    JULY. 

Noel  v.  Gregory  and  others. 

Where , receiver  has  been  appointed,  on  the  terms  of  entering  into  the 
usual  security  by  recognizance — he  must  comply  with  those  terms, 
though  he  ought  not,  perhaps,  to  have  been  put  under  those  terms. 
^exuh\e^lV]iere  a  receiver  is  appointed  by  a  testator,  the  Court  tvill 
appoint  the  same  person  on  his  personal  security. 

Mr.  N»  Ball,  K.  C,  moved  that  the  receiver  in  this  cause  should  be 
discharged,  upon  the  ground  that  he  had  not  entered  into  security  by 
recognizance,  pursuant  to  the  order  of  the  Court. 

Mr.  Litton,  K.C.  (contra.) 

Contended  that  a  decree  made  in  another  cause,  and  under  which  all 
creditors  might  come  in,  had  varied  that  order,  inasmuch  as  the  decree 
continued  him  as  receiver.  He  having  been  appointed  under  the  will 
of  testator,  he  relied  upon  the  authority  of  Hibbert  v.  Hibbert.  (a  J 

Mr.  Warren,  K.  C.  (same  side.) 

In  Hibbert  v.  Hibbert,  where  the  testator  himself  appointed  the  re- 
ceiver by  his  will,  the  Court  continued  him  as  such  receiver  upon  en- 

(«)  3  Merriv.OSl. 
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terin^  into  a  personal  recognizance  to  account  for  the  produce  ;  oagbt 
we  not,  therefore,  to  be  allowed  to  vary  the  order  in  this  respect  as  to 
personal  security. 

Mr.  N.  Ball,  K.C.,  in  reply. 

If  that  case  of  Hihhert  v,  Hihhert  be  looked  into,  it  will  be  seen  that 
it  has  nothing  to  do  with  the  present  case.  It  was  a  case  between 
parties  interested  under  the  will,  but  not,  like  the  present  case,  between 
creditors. 

The  Master  of  the  Rolls. 

I  think  the  receiver  in  this  case  should  enter  into  recog^nizance,  pur- 
suant to  the  terras  of  the  order  by  which  he  has  been  appointed  ;  but  I 
A^illgive  him  time  until  the  first  day  of  next  term,  in  order  to  allow  of 
his  moving  to  vary  that  order. 

Mr.  Adair  (for  the  motion)  cited  Ridout  v.  Earl  of  Plt/moutk,  (&) 
where  a  party  was  appointed  receiver  on  his  personal  security,  he  hav- 
ing been  appointed  by  the  will. 

(d)  I  Dick.  68. 


4th    JULY. 

Usher  v.  Moore. 

PLEADINGS— ANSWER— PROLIXITY. 

Bill  against  Agent  avid  Receiver  of  the  Plaintiff,  praying  account  of  sums 
received  in  each  of  several  years,  and  of  the  names  of  the  payers.  Held 
— thai  an  ansiver,  setting  Jbrth  in  the  schedules^  the  names,  sums,  and 
denominations  of  land,  and  repeating  them  for  each  year,  was  prolix 
and  impertinent. 

In  this  case  the  answer  had  been  referred  for  prolixzty,  impertinence, 
and  insufficiency;  and  a  report  was  obtained  that  it  was  prolix  and  im- 
pertinent— to  this  report  the  defendant  excepted. 

Mr.  Litton,  K.C.,  for  the  defendant. 

This  is  a  bill  by  a  principal  against  his  agent  for  an  account,  and  the 
answer  and  schedules  are  just  so  full  and  noth'ng  more,  as  is  required 
by  the  interrogatory,  which  demands  an  account  of  the  tithes  and  sums 
payable  and  paid  by  the  several  occupiers  of  lands  within  the  parish, 
during  jthe  time  that  the  defendant  was  agent,  and  of  the  respective 
years,  and  sums  paid  in  each  and  every  year.  This  information  is  ac- 
cordingly given  in  the  answer  and  schedules. 

Mr.  Calhoun  for  the  plaintiff. 


220  SELECT  CASES  AND  DECISIONS 

This  answer  is  altogether  prolix  and  impertinent,  Alsager  v,  Johnsoti 
(a).  A  schedule  of  this  kind  should  indeed  contain  all  the  necessary 
information  sought ;  but  still  this  answer  and  the  schedules  might  have 
given  all  the  information  sought  in  a  much  shorter  form  ;  even  if  the 
bill  had  required  information  at  this  length,  the  answer  ought  not  to  set 
it  out ;  an  exhibition  of  all  minute  particulars,  in  this  way,  is  prolix  and 
oppressive,  Norixiay  v.  Rowe.  (b)  The  record  ought  not  to  be  thus 
encumbered,  and  unnecessary  expense  created  by  these  minute  details. 
M'Morris  v.  Elliott  {c)  \  so  also  it  is  laid  down  in  the  case  of  French 
V.  Jacko,  reported  in  the  notes  to  Norway  v.  Roioe,  in  1st  Merrivale, 
where  the  Lord  Chancellor  held  the  answer  impertinent  upon  these 
grounds,  and  that  it  might  have  set  out  the  information  sought  in  three 
pages,  instead  of  three  hundred. 

Mr.  Richards,  K.C.for  the  plaintiff. 

These  pleadings  to  a  very  short  bill  contain  1160  office  sheets,  and 
the  interrogatory,  which  is  relied  upon  to  justify  this  extraordinary 
length  of  pleading,  merely  requires  the  annual  value  of  the  respective 
holdings,  the  names  of  the  occupiers,  and  the  sums  which  they  and  every 
of  them  were  every  year  liable  to  pay.  Now  the  1st  schedule  contains 
the  sums  received,  and  the  several  occupiers  by  whom  paid,  stating  dates 
and  particulars,  and  the  second  schedule  an  account  of  all  sums  received 
for  rent,  from  the  tenants  of  the  glebe  lands.  The  tithe  payers  were 
the  same  in  the  various  successive  years,  and  the  answer  ought  to  have 
given  an  account  of  the  sums  paid  in  the  various  years,  instead  of  re- 
peating the  names  and  denominations  of  the  lands  for  every  year,  six- 
teen times ;  if  it  had  been  done  in  the  proper  way,  the  names  and  de- 
nominations of  the  lands  would  have  been  mentioned  but  once,  and  the 
several  sums  and  years  might  have  been  in  separate  columns,  one  for 
each  year.  This  proxity  is  a  great  grievance  upon  the  plaintiff,  and  ought 
to  be  discountenanced. 

Master  of  the  Rolls. 

The  requisition  of  the  plaintiff's  bill  is,  I  must  say,  to  be  strongly  con- 
demned :  it  is  inartificial  and  unnecessary  for  all  useful  purposes  of  fair 
litigation. 

Mr.  J,  Dohertj/,  for  the  defendant,  in  reply. 

The  schedules  are  quite  sufficient,  and  no  longer  than  necessarj'. 
The  names  of  the  occupiers  given  in  the  schedule  are  not  all  the  same, 
they  vary  in  the  different  years,  and  we  could  not  have  answered  the  in- 
terrogatory of  the  bill  in  any  other  way  than  we  have  done.  This  is  an  in- 
junction bill,  and  it  is  difficult  to  answer  a  bill  of  the  kind.  The  sche- 
dules are  not  irrelevant,  but  it  is  said  they  constitute  a  prolix  statement 
of  relevant  matter.  The  case  comes  within  the  reasoning  of  the  Vice 
Chancellor,  in  Lowe  v.  Williams,  (d)  [Master  of  the  Rolls— Sup- 
pose this  defendant,  instead  of  being  an  agent  of  the  plaintiifc  were  a 
receiver  under  this  court,  do  you  think  I  would  allow  him  to  pass  such 

(a)  4  Ves.  217.  (i)  ]  Merriv.  3.56'. 

(c)  8  Price,  676.  (rf>  2  Sim.  and  Stu.  320. 
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an  account  as  this?]  The  receiver  is  an  officer  of  the  court.  The 
words  of  the  Vice  Chancellor  in  that  case,  in  Simons  and  Stuart  are 
very  strong: — "These  documents  cannot  be  called  irrelevant;  and  if 
"  they  had  admitted  of  abridgement  or  general  description,  it  would  sub- 
"  ject  a  pleader  to  insuperable  difficulties,  if  relevant  matter  is  to  be 
"  deemed  impertinent,  wherever  it  is  less  concisely  expressed  than  the 
*'  nature  of  the  case  necessarily  requires."  So  also  in  the  case  of 
Parker  y.  Fairlie  (e),  which  came  before  the  Vice  Chancellor  and  also 
before  Lord  Eldon. 

V/ith  respect  to  the  cases  cited  on  the  opposite  side,  I  have  one  ob- 
servation to  make — the  case  from  1st  Merivale  is  with  us,  for  in  that 
case,  altnough  the  answer  was  held  prolix,  yet  the  words  of  the  Chan- 
cellor are  in  our  favor,  for  he  says — "  The  difficulty  which  struck  me 
"  most  forcibly  in  the  course  of  the  argument  was  this  :  whether  a 
"  plaintiff  who  pertinaciously  insists  on  a  full  disclosure,  can  reasonably 
"  be  allowed  to  object  to  the  disclosure  made  in  consequence  of  his  so 
"  insisting."     The  plaintiff  here  called  for  a  full  disclosure, 

Mr.  Colhoun  for  the  plaintiff. 

Your  Lordship  has  made  an  observation  on  the  frame  of  the  inf.er- 
rogatory  of  the  bill ;  it  is  the  ordinary  interrogatory  in  these  cases 
where  an  account  is  required.  Beaumont  v.  Beaumont,  (f)  The  in- 
terrogatory in  that  case  is,  that  the  defendant  may  set  forth  a  full,  true, 
and  particular  account  of  all  the  personal  estate  which  the  testator  was 
possessed  of,  together  with  the  particular  names,  kinds,  qualities,  full, 
true  and  utmost  value  thereof,  and  amount  thereof  in  the  whole,  distin- 
guishing what  part  were  received  by  the  defendants,  and  whether  any 
parts  disposed  of  by  them,  and  when,  and  to  whom,  in  what  manner,  and. 
for  what  sums. 

Master  of  the  Rolls. 

I  have  seen  many  such  bills,  and  drawn  some.  The  most  convenient 
course,  where  an  account  is  required,  is  to  avoid  this  unnecessary  and 
minute  particularity,  where  a  sufficient  disclosure  can  be  had  with- 
out it. 

Case  stood  over. 

1th  July  ] 
Master  of  the  Rolls. 

The  grounds  upon  which  I  decide  in  this  case  are,  that  an  ordinary 
receiver  would,  in  such  a  case  as  this,  have  passed  his  account  in  a  much 
shorter  form,  and  the  schedules  here  are  at  least  eight  times  longer  than 
they  ought.     I  by  no  means  agree  with  the  Master  of  the  Rolls,  in  that 

(<?)  1  Sim.  andStu,  295,  S.  C.—l  T.  and  R.  363, 
{/J  t  JMad,  <2. 

F 
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casein  Simons  and  Stuart,  Lotve  v.  Williams.  There  is  a  case  in  8 
Price  vvliich  is  directly  in  point,  and  the  case  in  4th  Ves.  also  decides 
the  question.     I  must  therefore  overrule  the  exceptions. 


5th    JULY. 

In  the  matter  of  Costellos,  Minors  ;  and 
CosTELLo  V.  Clark. 

Testator,  the  Jather  of  the  Minors,  dies,  leaving  real  a7id  personal  estate 
and  administration,  with  the  toill  annexed,  is  granted  to  his  tvidotv.  A 
bill  is  Jiled  for  a  Receiver,  but  no  accotmt  oj'  assets  is  prayed.  Admi- 
nistratrix allowed  on  her  petition  and  undertakings  to  account  before  the 

•  Master,  and  pay  in  the  balance  to  the  credit  of  the  cause  and  matter, 
without  a  bill Jiled for  such  accounl. 

Mr.  Daniel,  K.C,  moved  the  Court  on  behalf  of  the  widow  and  ad- 
ministratrix, with  the  will  annexed,  of  the  Jate  Cbarles  Costelio,  Ei?q., 
the  father  of  the  minors,  that  it  be  referred  to  the  Master  to  take  an  ac- 
count of  the  personal  estate  aud  effects  of  the  said  testator,  received  by 
her  as  such  administratrix,  and  how  the  same  had  been  applied  and  dis- 
posed of,  the  widow  undertaking  to  render  such  account,  and  to  ad- 
minister the  personal  estate,  under  the  controul  and  direction  of  the 
Court. 

The  petition  stated,  that  the  bill  had  been  filed  in  the  cause  in 
pursuance  of  a  report  made  in  the  matter,  for  the  purpose  merely  of 
giving  the  Court  jurisdiction  over  the  minors's  estate,  bj  appointing  a 
receiver  for  the  benefit  of  the  minors.  That  the  Master  had  reported 
that  it  would  not  be  necessary  to  file  any  bill  respecting  the  assetis  and 
personal  estate  of  the  testator,  the  minors'  father,  inasmuch  as  the 
M'idow  administratrix,  with  the  will  annexed,  had  consented  to  render 
an  account  on  foot  of  the  assetts,  under  the  direction  and  controul  of 
the  Court.  That  the  administratrix  had  received  and  administered  all 
assetts,  except  a  small  part,  and  was  ready  and  willing  to  account  upon 
oath  for  jail  assetts  received  without  any  bill  being  filed. 

Notice  of  the  application  was  also  given. 

Mister  of  the  Rolls. 

I  have  settled  the  precedent  for  the  usual  order  in  these  cases,  in  the 
the  matter  of  Longworths,  minors. 

The  order  was  as  follows  : — 

The  petitioner  undertaking  to  pay  into  the  Bank 
of  Ireland,  to  the  credit  of  this  cause  and 
matter,  such  sum  as  shall  be  ascertained  on 
foot  of  the  reference  hereinafter  made,  and  to 
abide  such  order  in  relation  to  the  assetts 
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hereinafter  mentioned  as  the  Court  shall 
make.  Let  the  petitioner  be  at  liberty  to  go 
before  Master  and  pass  an  account  of  the  per- 
sonal estate  of  the  said  Charles  Costello,  her 
late  husband,  deceased,  and  accordingly  re- 
fer it  to  the  Master  to  take  an  account  of  the 
personal  estate  of  the  said  Charles  Costello, 
the  late  husband  of  the  petitioner,  the  nature 
and  amount  thereof,  into  whose  hands  the 
same  came,  and  how  the  same  has  been  dis- 
posed of;  and  also  of  his  debts,  funeral  and 
testamentary  expenses.  And  for  that  pur- 
pose, let  the  said  Master,  if  he  shall  deem  it 
necessary,  be  at  liberty  to  advertize  for  all 
creditors  of  the  said  Charles  Costello,  late 
deceased,  to  be  at  liberty  to  come  in  and  prove 
their  debts  respectively  ;  and  let  such  credi- 
tors be  at  liberty  to  file  charges,  and  prove 
their  debts  accordingly.  And  let  the  peti- 
tioner  answer  such  personal  interrogatories 
as  shall  be  exhibited  to  her,  in  relation  to  the 
said  personal  estate,  upon  behalf  of  the  said 
minors,  and  refer  it  to  the  Master  to  settle 
the  same  -,  and  let  the  Master  report  the  resi- 
dum  of  the  said  personal  estate,  after  all  just 
credits  and  allowances,  and  the  rights  ot  the 
petitioner  (if  any),  and  of  the  said  minors 
thereto  respectively  ;  and  let  the  Master  as- 
certain and  report  the  balance  due  by  the 
petitioner  on  foot  of  the  personal  estate,  af- 
ter all  just  credits  and  allowances  ;  and  let  the 
Master  further  report  whether  any  and  what 
proceedings  should  be  taken  by  the  petitioner 
to  call  in  any  of  the  assets  of  the  said  Charles 
Costello,  late  deceased,  which  may  be  now 
outstanding  and  uncollected,  and  let  the  pe- 
titioner within  one  fortnight  after  notice  of 
filing  the  said  report,  lodge  in  the  Bank  of 
Ireland,  to  the  credit  of  this  cause  and  mat- 
ter, with  the  privity  of  the  accountant  gene- 
ral, such  sum  as  shall  be  ascertained  to  be 
due  and  payable  by  the  petitioner  on  foot  of 
the  Master's  report,  and  let  the  petitioner 
proceed  to  procure  and  file  a  report  under 
this  order,  within  two  months  from  the  date 
hereof,  or  in  default  of  her  proceeding  and 
filing  such  report,  let  this  order  stand  dis- 
charged without  motion  or  further  order. 


DECIDED  IN  THE  COMMON  LAW  COURTS, 

Containing  1  Hayes^  Part  1  and  2;   1  Alcock 
and  Napier  J  Part  1  and  2. 


ABATEMENT. 

1.  Of  Suit. — At  the  Nisi  Prius 
sitting's,  ill  the  term,  the  practice 
is  to  make  up  tlie  postea  as  of  the 
day  on  wliich  the  cause  is  tried. 
The  death  of  a  defendant,  after 
tlie  first  Nisi  Prius  day,  in  the 
term,  but  befoi'e  the  day  as  of 
which  the  postea  appears  upon  the 
record  to  be  made  up,  abates  the 
suit.  Ilalliday  and  others,  As- 
signees of  Heron  v.  Saunderson, 
1  Ale.  4-  NajJ.  146. 
ACT  OF  PARLIAMENT. 

1.  A  temporary  act,  when  made 
perpetual  by  a  subsequent  act,  is, 
in  effect,  perpetual,  ab  initio.  Rex 
V.  Sinerj,  1  Al.  &^  Nap.  131 

2.  (Construction  of — Bankruptcy.) 
The  47  Geo.  3,  caji  121,  extends 
only  to  debts  actually  proved  un- 
der the  commission,  where  there 
is  no  splitting'  of  an  entire  con- 
tract. Christie  v.  Newell,  1  Al. 
and  Nap.  128. 

3.  (Stat.  Limitations.)  Successive 
disabilities,  in  the  same  person, 
will  prevent  the  operation  of  the 
statute  of  limitations,  and  will 
give,  to  the  heir,  ten  years,  after 
tiie  death  of  his  ancestor,  to  en- 
force his  claim  by  ejectment.  Les 
see  Supple  v.  Raymond,  1  Hayes, 
6. 

4.  (Construction  of)  Semble — that 
an  assignment  of  a  lease,  for  21 
years,  does  not  come  within  the 
exception  in  6  Anne,  cap.  2,  sec. 
14,  and  oug-ht  to  be  registered. 
Lessee  Fleming  y.  Neville,  1  Hayes. 
23. 

5.  (Construction  of)  A  tenant, 
who  holds,  during  minority,  can- 


not be  required  to  give  security, 
under  the  \st  Geo.  4,  cap.  87. — 
Lessee  Hohson  v.  Ejector,  1  Hayes, 
49. 

6.  (Construction  of;  Irish  act,  25 
Geo.  2,  ca]).  13,  sec.  4,  extends  to 
all  cases  in  which  the  relation  of 
landlord  and  tenant  subsists,  and 
therefore,  where  rent  is  payable 
in  advance,  and  distress  is  made 
during  the  quarter,  for  a  gale  due 
at  the  commencement  of  the  quar- 
ter, and  tenant  brings  replevin, 
landlord  may  avow  generally, 
without  setting  out  title.  Cliar- 
tres  V.  Sherrock,  1  Al.  Sf  Nap.  17. 

7.  (Construction  of)  Committee  of 
lunatic,  tenant  for  life,  is  not  au 
assignee  within   23  and  24  Geo. 

3,  Ir.,  cap.  46,  sec.  1  and  2  Perse 
V.  Perse  and  another,  1  Al.  &;  Nap. 
35. 

8.  (Construction  of— Elections)  In 
counties  of  cities  and  of  towns,  a 
freeman,  seeking  to  register,  un- 
der 2  and  3  Wm.  4,  cap.  88,  may- 
prove  the  fact  of  his  admission  to 
the  corporation, by  parol  evidence, 
as  under  4  Geo.  4,  cap.  55,  sec. 
52.  Case  of  Freemen — Appen- 
dix, 1  Al.  Ss  Nap.  XVI. 

9.  (Construction  of    Elections) 

The  premises  out  of  which  any 
individual  claims  to  register,  as  a 
householder,  under  2  and  3  Wm. 

4,  cap.  88,  must  be  in  the  sole  oc- 
cupation of  the  claimant,  to  ena- 
ble him  to  register.  Appendix, 
1  Al.  S,^  Nap.  XXIV. 

ABANDONMENT. 

1.  (When  justifiable)  A  vessel 
was  insured  from  L  to  C,  for 
twelve  months.     On  her  passage 


It 
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she  sustained  great  injury,  but, 
by  aid  recoived,   v/as  enabled  to 
complete    her    voyage        Before 
moored  in  harbour,  and  before  the 
policy  expired,  fhe  »\-as  seized,  on 
an  unascertained  claim  for  salvage,* 
of  which  the  supercargo  imme- 
diately gave  notice  to  the  owner, 
and,  on  receipt  of  which,  the  ow- 
ner gave  notice  of  abandonment 
to  the  insurers.     The  ship,  when 
aftewards  sold,  under  a  decree  on 
the  Marine  Court,  at  C,  did  not 
produce  more  than  the  amount  of 
the  salvage  and  costs.     Held,  that 
a  total  loss  had  taken  place  at  tlie 
time  of  the  seizure,   so  as  to  jus- 
tify an  abandonment.     Smith  v. 
Robinson,  1   Hayes,  125. 
AFFIDAVIT    TO    HOLD    TO 
BAIL. 

1.  (Stat.  Limitations)  In  Exche- 
quer, Ireland,  affidavit  to  hold  to 
b:iil  must  negative  statute  of  limi- 
tations. Ingram  v.  Hutchinson, 
1  Hayes,  12. 

2.  (On  Bill  of  Exchange)  In  an 
affidavit  of  debt,  against  acceptor 
of  two  bilk  of  exchange,  tlte  con- 
sideration was  stated  to  be  for 
goods  sold  by  the  plaintiff  to  the 
defendant.  Held,  that  the  state- 
ment of  the  consideration  was  un- 
iiecessavj',  and  might  be  rejected, 
and  did  not  entitle  defendant  to 
be  discharged  on  filing  common 
bail.  Ibhotson  v.  Andrew,  1  At. 
^nANap.  189. 

3.  (On  Promissory  Note)  In  an 
action  by  the  indorsee  of  a  pio- 
missory  note,  against  the  indor- 
ser,  the  affidavit  to  hold  to  bail 
ought  to  allege  a  presentment  to 
the  maker.  Egan  v.  Jones,  1 
Hayes,  261. 

AFFIDAVIT    OF    SERVICE, 
(defect  in) 

When  the  affidavit  of  service  in 
ejectment  appears  defective,  a  par- 
ly who  has  been  servd  cannot 
take  advantage  of  tlie  defect  be- 
fore judgment  is  marked.  Les- 
see Gahbett  v.  Ejector,  1  AL  4' 
Nap.  IS*. 

AFFIDAVIT  OF  FOUGERY. 

In  an  acticn  of  debt,  on  a  recogni- 


zance of  bail,  the  defendant  plead- 
ed n'el  t'el  record,  and  swore  that 
tie  signature  of  his  name  was  a 
fi  rgery.  Held  insufficient  to  war- 
rant the  Court  to  direct  an  issue 
to  try  that  question,  and  no  error 
appearing  on  the  record,  jugdment 
was  given  for  the  plaintiff.  Gow- 
er  V.  Kirh,  1  Al.  8^  Nap.  178. 
ANNUITY. 

1.  (Officers  Pension)  Where  A. 
and  B.  entered  into  abend,  to  se- 
cure the  payment,  by  A.  of  an  an- 
nuity, which  was  recited  to  be  a 
part  of  his  retired  pension  or  an- 
nuity, as  a  military  officer — held, 
that  such  bond  -was  not  void,  un- 
der Stat.  47  Geo.  3,  cap.  25,  sec. 
2.  Heron  v.  Blacker,  1  Hayes,  1 . 
ARREST. 

(Privilege)     A    party,    privileged 
from  arrest,   cannot  be  deprived 
of  his   privilege,    unless    upon    a 
strong  and    clear    case   of  facts, 
which   will  satisfy  the  Conrt   of 
the  necessity  of  the  arrest,  for  the 
purposes  of  justice;  and    where 
the  plaintiff,  in  any  way,  admits 
the  privilege,   Court  will  not  put 
defendant  to  trouble  and  delay  of 
pleading  bis  privilege.      Curtis  v. 
Brcnnan,  1  Al.  8)^  Nop.  122. 
(Privilege )     Where  a  party  attend- 
ed under  recognizance  to  answer 
a  criminal  cliarge,   and  was  dis- 
charged, he  is  privileged  from  ar- 
rest whilst  going  to  and  return- 
ing from  the  Court  where  was  so 
bound  to  attend,  and  if  arrested, 
will  be  discharged  out  of  custody 
by  the  Court  from  which  the  pro- 
cess issued,  under  which  he  was  so 
arrested.      Callans   v.   Sherry,  I 
AL  cS-  Nap.  125. 
ASSURANCE  COMPANY. 
(Service  on   Agent  of  an   EngSsli 
Company)     Service,  hero,  on  an 
agent  or  an  English  company,  is 
not  good  service  on  the  company 
itself. — Stevens  v.  London  Assn- 
ranee  Company,  I  AL  Sf  Cap.  29. 
ASSUMPSIT. 

(For  Tolls)  An  action  of  assump- 
sit, for  use  and  occupation,  may 
bo  maintained  by  the  owner  a- 
gainst  an   overholding  lessee  of 
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tolls,  payable  on  the  grinding^  of 
corn.  Galbraith,  executor,  v. 
Gwynne,  1  Hayes,  241. 

ATTACHMENT. 

(Of  Witness)  The  Court  will  not 
gi*ant  an  attachment  against  a  per- 
son for  not  attending  as  a  witness 
at  a  trial,  if  he,  by  affidavit,  une- 
quivocally deny  all  intention  of 
committing  a  contempt  of  Court. 
Clark,  executor,  v,   Longfeld,   1 

Hayes,    271,  S.  C.  1    Glas.  51 

Executors  Pope  v.  LongjieldL 

ATTACHMENT. 

(Tipstaff,  what  Fees  entitled  to) — 
The  tipstaff,  upon  the  execution 
of  an  attachment,  continues  enti- 
tled to  day  fees.  (1  and  2  Geo. 
4,  cap.  53,  schedule  E,  No.  6.)  af- 
ter the  party  against  whom  at- 
tachment issued  executes  a  bond, 
conditioned  for  the  appearance  of 
the  party,  at  the  return  of  tJje 
attachment.  He  is  entitled  to 
mileage  fees,  though  the  attach- 
ment be  execute!  by  his  bailiff. 
No.  Q.  Rexv.  M'Cuuliffe,iai\\e 
case  of  Wise  v.  31'Cauliffe,  1  Al 
and  Nap.  Gi. 

ATTACHMENT. 

(Fees  to  Tipstaff,  where  Attachment 
sent  by  Post)  The  tipstaff  is  not 
entitled  to  mileage  fees,  when  the 
attachment  is  sent  by  post,  and 
executed  by  a  local  bailiff.  Rex 
V.  Sheriffs  of  Londo)iderry,  in 
Bryan  v.  M-Donnell,  1  Al.  and 
Nap.  68. 

ATTORNEY. 

1.  (Lien,  for  Costs)  Where  the  costs 
of  one  cause  jare  set  off  against 
those  of  another,  the  attorney's 
lion,  in  Exchequer,  Ireland,  is  up- 
on the  balance,  only.  Lessee 
3T-Don7ieU  v.  Grady,  1  Hayes, 
47. 

2.  (Lien,  for  costs)  Where  attor- 
ney has  lien  for  his  costs,  upon  a 
sum  recovered,  and  gives  notice 
to  the  opposite  attorney  lo  have 
bis  lien  made  available  before 
final  settlement ;  if,  afterwards,  a 
final  settlement  be  made,  without 
having  the  lien  made  available, 
attorney,  having  the  lien,  may 
proceed  with  the  cause,  for  the  i 


sole  purpose  of  securing  his  cost^. 
Semble — that  it  is  a  better  course 
to  apply  to  th  ^  Court,  on  motion. 
Henry  and  (uiother,  executors,  v. 
Earl  of  3Icnth,  1  Ai  S,^  Nap.  88. 

3.  (Cf)sts)  Where  plaintiff  and  de- 
fendant compromise  action,  witli- 
out  consulting  plaintiff's  attorney, 
the  interference  of  the  Court,  up- 
on motion,  is  an  equitable  juris- 
diction, and  the  Court  will  not 
assist  the  attorney,  unless  lie  come 
in  with  clean  hands.  Sheppard 
V.  Sherrock,  1  Al.  S^  Nap.  ol 

4.  (Admission  of)  Attorney  ad- 
mitted, who  had  only  served  three 
years,  and  that  during  the  time  of 
his  passing  through  College,  it 
apperiring  that  he  was  fully  qua- 
lifii^d,  and  that  inconvenience 
would  otherwise  result  to  the  cli- 
ents of  his  brother,  an  attorney, 
lately  deceased.  Ex-parte  Car- 
michael,  1  Hayes,  138. 

5.  (Admission  of)  Attorney  ad- 
mitted, having  assisted  in  the  of- 
fice of  bis  brotherin-law,  iu  the 
conduct  of  several  suits,  subsist- 
ing at  the  time  of  the  appliuition, 
though  only  bound  one  year,  and 
the  execution  of  liis  articles  sworn 
to,  for  three  terms  only,  his  bro- 
ther-in  law  having  died,  and  tlie 
application  being  m.ide  at  the  in- 
stance of  several  of  his  clients. 
Ex  parte  Fitzgiihon,  1  Hayes, 
139. 

6.  (Certificate)  Proceedings  cannot 
be  set  aside  because  the  att(n'!iey, 
in  whose  name  they  had  been  ta- 
ken, having  been  admitted  for 
three  years  an.l  upwards,  had  paid 
only  the  annual  duty,  iuiposed  l>y 
the  stamp  act,  56  Geo.  3,  cap  5(j, 
upon  attornips  admitted  for  a  less 
period  than  three  years.  Sandes 
V.  Concannen,  1  Hayes,  1 12. 

7.  (Cojupensation  to,  when  costs  in 
a  cause.)  VV''here  attested  copies 
of  equity  pleadings  are  rendered 
necessary  in  evidence,  the  com- 
pensation to  the  attorney  who  at- 
tends to  compare  thein,  for  loss 
of  time,  is  costs  in  the  cause. — . 
Bourne  v.  Minchin.  1  Al.  S>;  Nap. 
141. 
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8.  (Privilege  of)  A  pai-ty  cannot 
be  deprived  of  his  privilege,  un- 
less upon  strong  and  clear  case  of 
facts,  which  will  satisfy  the  ^onrt 
of  the  necessity  of  the  arrest,  for 
the  purposes  of  justice;  and 
when  the  plaintiff,  in  any  way, 
admits  the  privilege,  the  Court 
will  not  put  the  defendant  to  the 
trouble  and  delay  of  pleading  his 
privilege.  Curtis  v.  JBrennan,  1 
Al  4^  Nap.  122. 

9. (Lien  for  Costs) — 

When  an  attorney  has  a  lien  for 
his  costs  upon  a  sum  received,  and 
gives  notice  to  the  attorney  for 
the  opposite  party  to  have  his  lien 
made  available  before  a  final  set- 
tlement between  the  parties,  if 
afterwards  a  final  settlement  be 
made,  without  having  the  lien 
made  available,  the  attorney  hav- 
ing the  lien,  may  proceed  with  the 
cause  for  the  exclusive  purpose  of 
securing  his  costs.  Semble,  that 
it  is  a  better  cause  to  apply  to  the 
Court  on  motion.  Fleury  and 
another,  Executor  and  Executrix 
of  Fleury  v.  the  Earl  of  3Ieath,  1 
Al  8^-  Nop.  88. 

10. (When  entitled  to 

the  interference  the  Court,  to  se- 
cure his  costs  before  judgment) — 
When  the  plaintiff  and  defendant 
compromise  the  action,  without 
consulting  the  plaintiff's  attorney, 
the  interference  of  the  Court  upon 
motion  is  an  equitable  jurisdiction, 
and  the  Court  will  not  assist  the 
attorney  uidess  he  come  in  with 
clean  hands.  Sheppard  v.  Sher- 
rock,  1  Al.  S)  Nop   93. 

11. (Admission  of  Post- 
ing Notice)  A  pex-soM  can  not 
be  admitted  as  an  attorney,  un- 
less notice  of  application  have  been 
posted  before  tlie  essoign  day  of 
term.  Fx-parte  Thompson,  1 
Hayes,  106. 

12.(Posting  notice  of  application  for 
admission  of)  The  notice  of  ap- 
plication for  admission  must  be 
posted  before  the  term,  in  which 
the  application  and  admission  is 
to  be  made  ;  therefore,  where  no- 
tice was  posted^  prior  to  Trinity 


term,  but  the  applicant  did  not 
attend  dui-ing  that  term  to  be 
sworn  in,  and  no  other  notice  hav- 
ing been  posted,  the  Court  re- 
fused to  admit  him  in  Michael- 
mas term.  Exparte  Black,  1 
Hayes,  296. 

IS.Insolvent  Assignee  of)  TheCourt 
will,  on  motion,  order  the  as- 
signee of  an  insolvent  attorney, 
to  deliver  up  papers  which  had 
been  unwarrantably  taken  posses- 
sion of  prior  to  his  insolvency. — 
Assignee  of  Mills,  gent,  one  of, 
8^c.  v^  Lester,  1  Hayes,  201. 

AVOWRY. 

1.  Where  rent  is  payable  in  ad- 
vance, by  the  agreement  between 
parties,  and  a  distress  is  made 
during  the  quarter,  for  a  gale  due 
at  the  commencement  of  thatquar- 
ter  by  the  parties  of  the  contract, 
and  the  tenant  brings  replevin, 
landlord  mayavow  generally  with- 
out setting  out  his  title.  Charters 
V.  Sherrock,  1st  Al.  4"  Nap.  17. 

BAIL. 

1.  In  the  Exchequer,  after  the  re- 
turn of  process  against  the  bail, 
they  may  have  as  many  days  to 
render  principal  as  are  allowed 
for  their  appearance.  Bagnal  v. 
Eagle,  same  v.  Miller  and  another, 
1  Harjes,  268. 

2.  (In  Error)  The  Court  will  not, 
on  the  motion  of  a  plaintiff  in 
error,  enlarge  the  time  for  put- 
ting  in   bail.     Hodgenss   bail,   1 

BANKRUPT— Discha.-ge  of. 

A  debt,  contracted  in  Ireland,  is  not 
barred  by  a  discharge  in  England, 
under  the  bankrupt  act,  5  Geo.  2, 
cap.  30,  Eng.  Jones  v.  Chartres, 
1  Hayes,  175. 
Hayes,  202. 

BANKRUPT. 

1.  (Dischai-ge  of)  To  a  declaration 
of  debt,  on  a  bond,  the  defendant 
pleaded  a  discharge,  under  the  5 
Geo.  2,  cap.  30,  Eng.  Held,  that 
a  replication,  setting  out  that  the 
cause  of  action  accrued  to  the 
plaintiff,  within  this  kingdom  of 
Ireland,  was  good,  on  special  de- 
murrer. Jones  V.  Chartres,  1 
Hayes,  lib. 
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2.  (Maliciously  suing  out  Commis- 1 
sioii  of)  In  an  action,  by  a  deal-  I 
er  in  glass,  for  maliciously  suing 
out  a  commission  of  bankrupt  a- 
gainst  him,  he  may  give,  in  evi- 
dence, (as  proof  of  malice,  and  a 
want  of  probable  cause,  although 
the  matter  be  not  laid  in  the  de- 
claration as  special  damage)  that 
prior  to  the  commission  he  rea- 
lised a  certain  profit,  by  a,  glass 

manufactory,  at  R ;  that  his 

goods  having  been  seized  by  the 
messenger,  were  afterwards  seiz- 
ed and  sold,  at  a  gross  underva- 
lue, for  the  duties  of  excise  pay- 
able  to    the   Crown,    but    which 
would  not  have   been  called  for 
for  some  time  after,   had  it  not 
baen  for  the  seizure  by  the  mes- 
seno-er.     Crean  v.   Hodgens  and 
another,  1  Hayes,  191. 
3.  (Use    and    Occupation)     Assig- 
nees, under  a  joint  commission, 
against  A.  and  B.,  may,  as  such, 
maintain  an  action  for  the  nse  and 
occupation  of  premises  which  be- 
longed to  A.,   without  describing 
themselves  as  the  assignees  of  the 
separate  estate  of  A.,    where  the 
rent  becomes  due  subsequent  to 
the  bankruptcy  :   the  assignment, 
passing  the  reversion  to  the  as- 
signees,  by    virtue   of    the  joint 
commission.    Assignees  of  Pepper 
and  Locke  a.  Molomj,  1  Al  4"  Sap. 
62. 
4.  (Construction  of  49  Geo.  3,  cap. 
121,   sec.   14)     The   49   Geo.   3, 
cap.  121,  sec.  14,  extends  only  to 
debts  actually  proved  under  the 
commission,    where   there    is    no 
splitting  of  an  entire  contract. — 
Christy  v.  hewell,    1  Al.  4'  A«P' 
28. 
BILL  OF  EXCHANGE. 
1.  (Inspection  of)     On  an  applica- 
tion  by   the  defendant,  who  was 
sued  as  acceptor  of  a  bill  of  ex- 
change,   the  Court  will  order  the 
bill  to  be  lodged  with  the  officer, 
for  inspection  by  the  defendant, 
when  it  appears,  from  his  affida- 
vit,  that  he  has  reasonable  suspi- 
cion   of    the    acceptance   having 
b^eu  forged.     Richeij  v.  Ellis,   J 


Al.SsNap.Wl. 
PROTES  r. — See  Demurrer. 
BILL  OF  EXCEPTIONS. 

1.  (Setting  down  for  Argument.)— 
See  Practice. 

2  (Setting  down.)     Bills  of  excep- 
tions ought  to  be  set  down  within 
the  first  six  days,  in  full  term,  af- 
ter the  trial.     A  motion   to   en- 
large  the  time,   on  the  part  of  a 
defendant,  who  had  died  after  the 
trial,  and  before  the  time  of  ap- 
plying, is  unobjectionable,  on  that 
ground,  and  Semhle,  such  motion 
would  be  voided  by  an  affidavit, 
stating  the  fact  of  the  defendant's 
death,  and  that  inconvenience  had 
arisen  from  it.    Lessee  Blackwood 
V.  Gregg,  1  Haijes,  20. 


CANDIDATE. 

1.  (Election)  The  candidate  him- 
self, without  the  intervention  of 
a  conducting  agent,  may  discharge 
the  expences  incurred  at  an  elec- 
tion. Gregg  v.  Callaghan,  1 
Hayes,  262. 
CERTIORARL      " 

1.  (Return  to  should  be  sealed) 
When  a  certiorari  was  directed  to 
the  .Justices  of  the  Peace,  and^ilso 
to  the  Clerks  of  the  Peace,  and 
the  return  was  signed  by  the 
Clerks  of  the  Peace,  but  was  not 
sealed  ;  the  Court  sent  back  the 
return  to  be  amended.  Bex  v. 
Macnatnara  and  Cunningham,  i 
Al.  Sf  Nap.  61. 
COVENANT. 

1.  (Plene  Administravit)    Payment 
of  legacies    is   no  ansM-er  to   the 
claims  of  a  creditor,  where  the  ac- 
tion is  brought  against  the  per- 
sonal representative  of  the  debtor. 
To  an  action  of  covenant  brought 
against  the  personal  representa- 
tive of  A.  B.,  deceased,  on  a  lease 
mad '3  by  the  assignor  of  the  Plain- 
tiff to  A.  B.,  where  the  breaches 
for  which  the  action  is  brought, 
took  place  many  years  after  the 
testators  (A.  B.)  death,  and  the 
defendant  pleaded  plene  adminis- 
travit, upon  which  issue  is  joined, 
evidence  of  the  payment  of  lega- 
cies will  not  sustain  this  plan. — 


VI 
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Paron  v.  Archcledken,  administra- 
tor, 8)-c.  of  Miller,  1  Al.  4-  Nap.  23. 

COxMMITTEE. 

2.  (Of  lunatic  tenant  for  life,  not 
within  23  and  24  Geo.  3rd,  Ir. 
caj).  46,  sec.  1)  The  committee 
of  a  lunatic  tenant  for  life,  is  not 
an  assignee  within  the  meaning 
of  the  1st  and  2nd  sections  of  the 
23rd  and  24<th  Geo.  3rd.  Ir.  cap. 
46.  If  the  lunatic  die  before  the 
gale  day  in  the  lease  derived  out 
of  his  life  estate,  and  the  commit- 
tee enter  to  distrain  for  the  ar- 
rears of  the  apportioned  rent,  the 
committee  will  be  a  trespasser. — 
B.  Persse  v.  D.  Persse  and  an- 
other, 1  Al.  Ss  'Sap.  35. 

CONTRIBUTION. 

1.  (St.  Patrick's  Assurance  Com- 
pany) A  judgment  having  been 
i-ocovered  in  the  Court  of  Common 
Pleas,  against  the  secretary  of  the 
St.  Patrick  Assurance  Company  ; 
that  Court,  on  motion,  allowed 
execution,  agcainst  the  plaintiff?, 
defendant,  and  other  persons, 
members  of  the  company,  at  the 
peril  of  cognnzee.  The  plaintiff 
having  been  obliged  to  pay  the 
amount  of  the  judgment,  brought 
an  action  against  the  defendant 
for  a  contribution.-  Held  that  it 
did  not  lie.  Wall  v.  Bennett,  1 
Hayes,  250. 

COSTS. 

1.  (Lien  for)  When  the  costs  of  one 
cause  are  set  off  against  those  of 
another,  the  attorney's  lien  in  the 
Exchequer  is  upon  the  balance 
Lessee  M-Donnell  v.  Grady,  1 
Hayes,  4  7. 

2.   (Security  for)    A  tenant 

who  holds,  during  a  minority, 
cannot  be  recpiirod  to  give  secu- 
rity under  the  1  Geo.  4,  cap.  87. 
Lessee  Hohson  v.  Ejector  1  Hayes, 
47. 

3.   (Demanded  under  power 

of  attorney)  \Mien  costs  are  de- 
manded under  power  of  attorney, 
tlie  party  on  whom  the  demand  is 
made,  should  be  apprised  of  the 
authority  of  the  person  demand- 
ing, and  has  a  right  to  require 
the  pioduclion  of  the  power.   The 


King  in  tJie  matter  of  Timielly,  y. 
Martial,  1  Al.  8f  Nap.  45. 

4.  (Taxation  of)     When  a 

cause  is  ready  to  be  tried,  and 
postponed  at  the  instance  of  either 
party,  on  the  tei*ms  of  paying  the 
costs  of  postponement,  refresliing 
fees  to  counsel,  if  the  opposite 
party  form  a  part  of  said  costs. 
Where  attested  copies  of  equity 
pleadings  are  necessary  as  evi- 
dence, composition  to  the  attorney 
who  attends  to  compare  them,  is 
costs  in  the  cause.  Bourne  v. 
Minchin,  I  AL  &;  Nap.  144. 

CUSTODIAM. 

1.  (Renewal  of)  The  order  to  ro- 
iiew  a  eustodiam  is  m^ade  at  side- 
bar. The  affidavit  ought  to  state 
that  the  custodee  believes  the  out- 
law to  be  alive.  Hall  v.  Cham- 
bers, 1  Hayes,  89. 

DEED. 

1.  (Inspection  of)  On  an  appli- 
cation for  liberty  to  inspect  a  pri- 
vate instrument,  in  the  hands  of 
the  opposite  party,  it  must  appear 
that  the  instrument  is  lield  in  the 
possession  of  the  latter  upon  an 
implied  or  express  trust,  for  the 
benefit  of  the  party  making  the 
application.  Alexander  v.  Alex- 
ander, I  Al.  4"  Naj).  109. 

DEMURRER. 

\.  To  a  declaration,  in  assumpsit, 
the  defendant  pleaded  a  set  oti> 
for  tlie  arrears  of  rent  alleged  to 
be  due  by  the  plaintiff,,  assignee 
of  certain  premises  alleged  t6 
have  been  demised  for  a  term  of 
years,  by  indenture,  execiited  by 
one  R.  H.  to  one  J.  C.  The  plea 
aHeged  the  rent  to  be  due  to  de- 
fendant, as  devisee  of  the  said  I'O- 
version,  of  which  the  said  R.  H. 
was  so  possessed,  but  contained 
no  other  allegation  of  the  exist- 
ence of  any  reversion  in  R.  H. — 
Held  bad,  on  special  demurrer. 

Where  a  plea  is  pleaded  to  all  the 
counts  of  the  declaration,  if  any 
one  of  them  be  valid,  on  a  de- 
murrer to  the  plea,  upon  which  it 
is  held  to  be  defective,  the  plain- 
tiff is  entitled  to  judgment  oi»  the 


A  DIGEST  OF  CASES. 


valid  count  of  the  declaration. — 
Cuming  v.  Hurtnett,  1  AL  and 
Nap.  149. 
2.  (Prefect)  In  an  action  of  co- 
venant, on  an  indenture  of  lease, 
by  tenants  in  common,  where  the 
moiety  of  one  of  the  plaintiffs  is  \ 
alleged  in  the  declaratioH  to  have 
been  conveyed  to  him  by  lease 
and  release,  but  no  profect  is  made 
of  the  release — held,  on  special 
demurrer,  that  the  declaration 
was,  on  this  account,  defective : 
the  deeds  of  lease  and  release, 
although  contained  in  the  same 
instrument,  being  separate  and 
distinct  deeds,  and  the  latter  de- 
riving its  entire  efficacy  from  the 
common  law.  Pentlaiid  v.  Hea- 
ly,  1  AL  8f  Naj),  164 
3.  (To  Plea  of  Justification)  In  an 
action  for  slander,  the  words  in 
'  the  declaration  were,  "  I  caution 
you  against  having  any  comrauni- 
oation  with  M.  W.  She  came  to 
tiie  parish  an  excommunicated 
prostitute,  the  outcast  of  a  bar- 
rack." The  plea  of  justification 
set  out,  that  as  to  the  speaking, 
■&C.,  the  words,  imputing  that  she 
was  a  prostitute,  actio  non,  be- 
cause he  says,  that  before,  &c., 
the  plaintiff  was  a  prostitute,  and 
had  committed  fornication  with 
several  persons ;  wherefore,  &c. 
Held,  on  demurrer,  that  this  plea 
Avas  bad,  it  now  sufficiently  ap- 
pearing, whether  tlie  words,  the 
outcast  of  a  barrack  were  covered 
by  the  justification  :  whether  the 
justification  of  the  cliarge  of  pros- 
titution v/as  sufficient :  qucere. — 
At  ail  events,  it  is  not  necessary  i 
to  set  out  iu  the  plea  the  names  j 
of  the  persons  with  whom  the  j 
fornication   was    committed. — 


Wright  v.  Sullivan,  1  claues,  104. 
To  a  declaration  for  maliciously  su- 
ing out  a  commission  of  bank- 
ru[)t,  it  was  jileaded — first,  that 
before  the  connnission  was  super- 
seded, the  plaintiff  caused  a  com- 
mon-law  subpccna  to  be  sued  out, 
and  the  defendants  to  be  served 
with  capias  thereof,  with  the  in- 
tent to  implead  tiiem  for  the  buo- 


posed  causes  of  action  in  the  de- 
claration mentioned,  that  the  de- 
fendants appeared:  that  the  de- 
claration is  founded  upon  such 
writ,  and  was  filed  for  the  causes 
of  action  for  which  the  writ  was 
issued,  and  that  the  commission 
of  bankruptcy,  after  the  issuing 
and  return  of  such  writ,  and  ap- 
pearance was,  and  afterwards 
continued  in  full  force  and  not 
superseded.  Secondly,  that  the 
commission  was  not  superseded  at 
or  before  the  time  of  the  com- 
mencement of  this  suit,  but  that 
the  same  at  and  after  the  com- 
mencement of  this  suit  continued 
and  was  in  full  force  and  not  su- 
perseded. Held,  that  both  pleas 
were  bad.  Creaii  v.  Hodgens,  1 
H-iyes,  181. 
EJECTMENT. 

1.  (Where  the  premises  sought  t© 
be  evicted  by  an  ejectment,  are 
too  indefinitely  described  iu  the 
declaration,  the  proper  course  for 
any  party  served  with  the  sum- 
mons, and  whose  lands  may  be 
affected,  is  to  rule  the  lessor  of  the 
plaintiff'  to  declare  for  lands  in  the 
possession  of  that  party.  Lessee 
Elliott  V.  Ejector,  1  Al:  Nap.  142, 

2.  (Parol  evidence — Admis- 
sibility of  to  explain  affidavit  of 
service — Sufficiency  of  notice — 
Presumption  of  service  of  sum- 
mons upon  a  party)  Iu  June, 
181 8,  the  defendant  had  recovered 
in  action  of  ejectment  for  non- 
payment of  rent  against  P.  S.,  the 
lessee  of  the  defendant.  The 
habere  was  execut-'^d  and  the  de- 
fendant took  possession,  and  con- 
tinued in  possession  since  that 
time.  In  an  ejectment  on  the 
title  brought  by  a  son  of  P.  S., 
against  the  defendant,  the  lessor 
of  the  plaintiff,  under  a  detd  of 
assigiunent  from  him  to  P.  S., 
bearing  date  and  registered  in 
181(5 ;  but  not  followed  by  pos- 
session of  the  assignee.  'I'he  de- 
fendant gave  in  evi<hnice  the  judg- 
ment in  ejectment  brought  ia 
1818.  He  ahv)  gave  in  evidence 
an  attested  copy  of  the  service  of 
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the  summons  in  that  ejectment, 
from  which  it  appeared  that  P.  S., 
the  defendant  in  that  ejectment, 
was  served  by  a  delivery  of  the 
summons  to  a  son  of  P.  S. ;  held 
that  hard  evidence  was  admissible 
to  prove  that  the  present  lessor 
of  the  plaintiff  was  the  son  to 
whom  that  summons  was  deliver- 
ed. Also,  that  it  amounted  to  a 
sufficient  notice  to  the  son  him 
self;  and  that  his  having  suffered 
the  possession  to  be  changed,  and 
having  taken  no  step  for  so  many 
years,  the  jury  might  have  pre- 
sumed the  fact  of  the  service  upon 
him.  Lessea  Supple  v.  Purdon, 
1  AL  Sf  Nap   137. 

3.  (Variance   of  declartion 

in)  In  an  ejectment  for  non-pay- 
ment of  rent,  the  declaration  de- 
scribed the  premises  as  situate  in 
the  Barony  of  M.  The  lease  de- 
scribed them  as  situate  in  the  Ba- 
rony of  Upper  M.,  and  it  was  con 
ceded  that  those  were  two  such 
baronies  in  the  county.  Held,  that 
having  taken  defence,  the  defen- 
dant could  not  object  to  this  am- 
biguity of  description  in  the  de- 
claration. Lessee  Tyrrell  v.  Qui- 
nan,  1  Al.S^  Nap.  135. 

4  (Defect   of  affidavit  of 

service  in)     See  affidavit  of  ser- 
vice. 
^.   •  (Service  of  summons  in) 

In  order  to  bar  the  rights  of  a 
tenant,  by  an  ejectment  for  non- 
payment of  rent,  a  summons  in 
ejectment  ought  to  be  served  on 
liim,  though  he  be  not  living  on 
the  lands.  Lessee  Svj^jtle  v.  liay- 
mond,  1  Hayes,  6. 
ELECTION. 

1.  (Inspector)  An  inspector  is  not 
entitled,  under  the  1  and  2  Geo. 
4th,  cap.  58,  to  payment  for  at- 
tendance on  the  first  day  of  the 
election,  or  when  no  polling  took 
place,  nor  to  payment  for  services 
performed  in  the  evenings  during 
an  election.  Gregg  v.  Callag- 
han,  1  Hayes,  262. 

Elegit. 

].  Elegit  creditor,  accounting)  A 
Court  of  Law  will  not  allow  the 


3. 


accounts  of  an  elegit  creditor  in 
possession,  to  be  taken  by  its 
officer,  where  thoy  appear  to  be 
complicated  and  to  require  an  ex- 
amination on  personal  interroga- 
tories. Grant  V.  Camac,  1  Hayes, 
247. 

.   (Satisfaction  under)   On 

an  application  by  the  cognuzor  of 
a  judgment  for  relief,  where  an 
elegit  had  been  sued  out,  return- 
ed, and  possession  entered  upon, 
founded  upon  a  judgment  for  the 
same  debt,  entered  up  against  an- 
other cognuzor:  Court  of  King's 
Bench  will  not  interfere  where 
there  is  nothing  to  shew  that  ;a 
full  satisfaction  had  been  obtained 
under  the  elegit.  Semhle — that 
in  such  a  case,  under  any  circun - 
stances,  the  only  relief  is  in  equity. 
Betty  V.  Betty,  1  Al.  4'  Nap.  115. 
(Ejectment  on)  A.  hav- 
ing sued  out  a  scire  facias  to  re- 
vive a  judgment  against  the  heir 
and  terre  tenants  of  the  cognuzor 
they  appeared  by  B.,  their  at- 
torney,  and  put  in  a  plea  of  con- 
fession. An  elegit  liaving  been 
sued  out, an  ejectment  was  bi'ought 
thereupon,  with  Avhich  B.  was 
served,  and  to  which  he  alone 
took  defence ;  upon  the  trial  Le 
set  up  an  outstanding  term  in  a 
terre  tenant.  Held,  that  he  was 
not  estopped  from  so  doing. — 
Lessee  Trawley  v.  JBastahlc,  1 
Hayes,  189. 
(In  what  cases  a  refer- 


ence to  take  an  accoujit  of  the  re- 
ceipts of  the  creditor  will  not  be 
given)  Where  lands  had  been 
taken  possession  of  under  an  ele- 
git, an  account  of  the  rents  and 
profits  received,  will  not  be  or- 
dered to  be  taken  by  the  officer, 
unless  it  is  clearly  a  matter  of 
simple  computation.  If  any  equit- 
able claims  are  involved,  tlie  Court 
Avill  not  interfere.  O'Brien  v. 
Goold,  1  Al  S^-  Nap.  41. 

ESTATE,  TAIL. 

].  (Devise.)  T.  M.  being  seized 
of  an  estate,  for  lives  renewable 
for  ever,  in  certain  lands,  devised 
all  his  estate  therein  to  a  trustee, 
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liis  heirs,  executors,  &c.  in  trust, 
to  permit  and  suffer  liis  (the  tes- 
tator's) wife  to  receive  the  rents 
and  profits  for  the  term  of  her 
natural  life  ;  provided  she  so  long 
continue  a  widow,  &c.  and  from 
and  after  death,  or  marriage,  he 
devised  tiie  same  to  his  daugh- 
tei*,  C  iM.,  for  and  during  the 
term  of  her  natural  life,  and  from 
and  after  her  decease,  he  devised 
the  same,  and  all  his  term  and 
interest  therein,  unto  the  issue  of 
her  hody,  lawfully  begotten  ;  and 
in  case  she  should  happen  to  die 
without  issue,  he  devised  a  life 
estate  to  any  husband  she  should 
marry,  and  after  his  decease  he 
devised  the  same  to  his  heir  at 
law,  or  in  such  other  manner  as 
his  said  wife,  Mary,  should,  by 
deed  or  will,  duly  executed,  think 
proper  to  appoint.  Held,  that 
C.  M.  took  an  estate  in  the  na- 
ture of  an  estate  tail.  Manning 
V.  Moore  and  others,  1  Al.  S)-  Nap., 
96. 
EVIDENCE. 

1.  (Libel)  Where  two  copies  of  a 
country  newspaperare  lodged  with 
the  distributor  of  stamps,  for  the 
district  in  which  the  newspaper  is 
published,  (in  pursuance  of  55 
Geo.  3,  cap  80,  sec.  13,)  and  one 
of  the  two  is  in  accordance  with 
an  established  regiUation  trans- 
mitted by  the  distributor  to  the 
General  Stamp-office  in  Dublin, 
the  production  of  that  newspaper, 
from  the  custody  of  the  Stamp- 
office  in  Dublin,  where  it  has  been 
received,  in  consequence  of  hav- 
ing been  transmitted  by  the  dis- 
trict officer  acting  in  obedience  to 
his  official  duty,  is  conclusive 
evidence  of  a  publication  in  Dub- 
lin, as  against  the  original  pub- 
lisher, on  a  trial  of  a  criminal  in- 
formation for  an  alleged  libel  con- 
tained in  that  paper.  T/ie  King 
at  the  prosecution  of  the  Honorable 
Robert  Seymour  Conway,  v.  Hon. 
F.  Cavendish,  1  Al.  8f  Nap.,  76. 
2. (Record  of  con- 
demnation) A  record  of  con- 
demaation  on  Hou-claim  is  coa- 
li 


elusive  evidence,  that  the  goods 
mentioned  in  it  have  been  pro- 
perly signed  and  become  forfeit ; 
but  it  is  no  evidence  of  tjie  facts 
constituting  the  cause  of  forfei- 
ture. Attorney-  General  v.  Feeny, 
1  Hayes,  135. 

3. (Information  how 

supported  in)  An  information 
"  for  having  sent  out  spirits  with- 
out being  accompanied  by  a  per- 
mit which  truly  expressed  its 
strength,"  is  not  supported  in  evi- 
dence by  a  record  of  condemna^ 
tion,  in  which  the  cause  of  for- 
feiture is  said  to  be,  that  the  s{.irit3 
was  not  accompanied  "  with  a 
true  and  lawful  permit,  expressing 
its  sort  or  kind  and  strength." — 
Attorney- General  v.  Feeny,  1 
Hayes,  135. 

4. (Newtrial.  What 

evidenceshouldbe  left  to  the  jury) 
Where  there  is  evidence,  which 
by  possibility  might,  if  believed 
by  the  jury,  lead  to  a  verdict  for 
the  party  relying  on  its  effect; 
the  judge  is  required  to  submit 
to  the  jury,  for  their  consideia- 
tion,  if  required  so  to  do  by  coun- 
sel of  that  party,  and  if  he  do  not, 
and  a  verdict  is  found  against  that 
party,  this  Court  will  set  it  aside 
and  grant  a  new  trial.  liFCul- 
lagh  v.  Green,  1  Al.  Sk;  Nap.  5, 

5. (Howfar  the  book 

of  the  Clerk  of  the  Crown  is) — 
In  support  of  an  action  for  a  ma- 
licious prosecution,  the  book  of 
the  clerk  of  the  crown  cannot  be 
received  in  evidence,  to  shew 
that  a  bill  of  indictment  had  been 
sent  up  against  the  plaintiff  at  the 
prosecution  of  the  defendant,  and 
returned  ignored.  Long  v.  Cod- 
ding ton,  1  Hayes,  76. 
EXECUTION. 

1.  (issuing  of)  In  the  Exchequer, 
a  defendant  in  error,  need  not 
enter  a  four-day  rule  for  bail  or 
execution  to  issue.  But  execu- 
tion will  not  be  allowed  to  issue 
for  four  days  after  allowance  of 
the  writ.  Hodgens  s  bail,  \  Hayes, 
202. 
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FACTOR. 

1.  (Liability  of )  A  factor  having 
goods  consigned  to  him  for  sale, 
cannot,  in  an  action  by  the  con- 
signor for  not  accounting,  set  up 
as  a  defence,  that  the  goods  were 
not  the  property  of  the  consignor, 
hut  of  a  third  person,  he  having 
received  no  notice  to  that  efiect. 
M'Clelland  v.  White,  1  Hayes, 
249. 
INSPECTION. 

1.  (Of  public  document)       Before 
issue  joined,  the  Court  will  order 
that   a  public  docuni3nt,  remain-  | 
ing  in  the  defendant's  hands,  and  ; 
pleaded  by  him  in  bar  of  the  ac-  j 
tion,  shall  be  deposited   for   the 
plaintiff's  inspection.      Turner  v. 
Grand  Canal  Company,  1  Hayes, 
279. 

LACHES. 

1.  In  1808,  A.  mortgaged  certain 
lands.  In  1 8 1 0  he  suffered  a  j  udg- 
ment,  and  afterwards  died.  In 
1828  a  scire  facias,  to  revive  the 
judgment,  was  sued  out,  and  serv- 
ed upon  the  defendant,  his  heir, 
who  pleaded  payment.  The  plea 
Avas  found  against  him,  and  the 
judgment  revived.  Upon  it  an 
elegit  was  sued  out,  and  a  find- 
ing had  of  the  lands,  which  had 
been  mortgaged,  and  which  mort- 
gage still  remained  unsatisfied. — 
Held,  that  upon  an  ejectment  up- 
on the  elegit,  for  recovery  of  these 
lands,  the  heir  could  not  set  up 
the  outstanding  mortgage  as  a 
bar.  Lessee  Cusack  v.  Croghan, 
1  Hayes,  73. 

NEW  TRIAL. 

1.  (Information)  A  verdict,  for 
the  defendant,  upon  an  informa- 
tion in  term,  founded  on  the  7  and 
8  Geo.  4,  cap.  52  and  53,  cannot 
be  set  aside  for  being  against  the 
weight  of  evidence.  The  Attor- 
ney General  v.  Haig,  1  Hayes,  25. 

NONSUIT. 

].  (Stamps  on  the  counterpart  of 
lease — what  sufficient)  The  coun- 
terpart of  a  lease  for  a  term  of 
years  exceeding  31  years,  must, 
under  the  47  Geo.  3,  cap.  60,  have 
a  £2  stamp  upon  it  to  render  it 


available  in  evidence,  as  an  ori- 
ginal instrument  of  demise.  Les- 
see Moore  V.  Macabe,  1  Al.  8^  Nap.^ 
47. 

2. (Variance.     What 

evidence  necessary  in  an  action 
against  the  Sheriff  for  an  escape) 
In  an  action  brought  against  the 
sheriff  for  a  permissive  escape,  it 
is  an  essential  fact  to  be  establish- 
ed by  the  plaintiff,  that  at  the 
time  of  the  escape,  the  defendant, 
in  the  writ,  was  in  the  legal  cus- 
tody of  the  sheriff  at  the  suit  of 
plaintiff,  under  the  writ.  The  ab- 
sence of  an  allegation  to  that  ef- 
fect would  render  the  declaration 
bad  on  general  demurrer.  Duffy 
V.  White,  1  Al.  8^  Nap.,  1. 

3.   . (Choose  in  action  ; 

money  had  and  received)  Where 

A.  has  accepted  a  bill  for  a  debt 
due  to  B.,  and  before  bill  falls 
due,  and   without  the  privity  of 

B.  lends  £100  to  C,  (which  at 
tlie  time  of  the  loan,  A.  was  pro- 
ceeding to  deposit  with  his  bank- 
ers, upon  account  of  the  bill,) 
upon  the  assurance  that  C.  would 
lodge  the  amount  for  that  pur- 
pose before  the  bill  became  due 
at  the  Bank,  B.  cannot,  upon  fai- 
lure of  C.'s  promise,  maintain  an 
action  against  C.  for  money  had 
and  received.  M'^Carihyy.  Smithy 
1  Al.  4-  Nap.,  69. 

NOTE. 

1.  (Promissory)  In  an  action  by 
the  indorsee  of  a  promissory  note 
against  the  indorser.  The  affida- 
vit to  hold  to  bail  ought  to  al- 
lege a  presentment  to  the  m.iker. 
Egan  a.  Jofies,  1  Hayes,  26  L 

PARTNERSHIP. 

1.  (Dissolution  of)     Where  it  was 
[      provided  by  a  partnership   deed, 
j      that   the  dissolution   should  only 
be  by  deed.     Held,  that  this  pro- 
vision was  complied   with  by  a 
I       general  submission  to  arbitration 
'      of  all   matters  in  difference    be- 
tween the  partners,    and  award 
(  both  under  seal)  that  all  the  part- 
nership effects  should  be  vested 
in  it,  as  a  trustee  to  wind  up  the 
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concei'n.      Hutchinson  v.    White- 
head and  another,  1  HayeSy  78. 
PLEADING. 

1.  (Ejectment)  The  statute,  7  Wm. 
3,  cap.  8,  applies  only  where  the 
tenant  has  lost  possession  of  his 
lands,  by  means  of  an  ejectment 
brought  by  the  landlord,  and  sup- 
ported by  the  statutary  presump- 
tion of  the  death  of  the  cestui  que 
vie,  but  not  to  the  case  of  a  sur- 
render by  the  tenant,  upon  belief 
of  the  death  of  the  cestui  que  vie, 
founded  on  seven  years  absence. 
Caruth  y.  Lord  Northland,  1 
Hayes,  233. 

To  a  declaration  in  assumpsit,  the 
defendant  pleaded  a  set-oif,  for  the 
arrears  of  rent  alleged  to  be  due 
by  the  plaintiff,  assignee  of  cer- 
tain premises  alleged  to  Itave  been 
demised,  for  a  term  of  years,  by 
indenture,  executed  by  one  R.  H. 
to  one  J.  C.  The  plea  alleged 
the  rent  to  be  due  to  the  defend- 
ant, as  devisee  of  the  said  rever- 
sion, of  which  the  said  R.  H.  was 
so  possessed,  but  contained  no 
other  allegations  shewing  the  ex- 
istence of  any  reversion  in  R.  H. 
or  that  defendant  was  assignee  of 
the  rent. — Held  bad,  on  special 
demurrer.  Cuming  v.  Hartnett, 
1  Al.  ^  Nap.  149. 

Where  a  plea  is  pleaded  to  all  the 
counts  of  the  declaration,  if  any 
one  of  them  be  valid,  on  a  demur- 
rer to  the  plea,  on  argument,  of 
which  it  is  held  to  be  defective, 
the  plaintiff  is  entitled  to  judg- 
ment on  the  valid  count  of  the  de- 
claration. Cuming  v.  Hartnett,  I 
Al,  S^  Nap.  149. 

To  a  declaration  for  maliciously  su- 
ing out  a  commission  of  bankrupt, 
it  was  pleaded — first,  that  before 
the  commission  was  superseded, 
the  plaintiff  caused  a  common- law 
subpoena  to  be  sued  out,  and  the 
defendants  to  be  served  with  co- 
pies thereof;  with  the  intent  to 
implead  them,  for  the  supposed 
causes  of  action  in  the  declaratien 
mentioned — that  the  defendants 
appeared.  That  the  declaration 
is  founded  upon  such  writ,  and 


was  filed  for  the  causes  of  action 
for  which  the  writ  issued,  and  that 
the  commission  of  bankrupt,  long 
after  the  issuing  and  return  of  the 
writ  and  appearance  was,  and  af- 
terwards continued  in  full  force, 
and  not  supersede.  Secondly,  that 
tlie  commission  was  not  super- 
seded at  or  before  the  time  of 
commencement  of  this  suit,  but 
that  the  same  at,  and  after  the 
commencement  of  the  suit,  conti- 
nued to  be  ill  full  force,  and  not 
superseded.  Held  both  pleas  bad. 
Crean  v.  Hodgens,  1  Hayes,  184. 
(Intrusion)  Since  the  statute  15 
Cha.  1,  cap.  1,  tlie  defendant,  in 
an  information  of  intrusion,  may 
plead  the  general  issue.  Semble, 
that  if  the  Crown  has  been  in  pos- 
session, within  twenty  years,  ap- 
plication should  be  made  to  the 
Court  to  set  asitle  this  plea, 
gnnmded  on  an  affidavit  of  pos- 
session. Attorney  General  v. 
D-Aicy,  1  Hayes,  85. 

POSSESSION. 

1.  (Demand  of — necessity  for)  A. 
and  B.  were  ex-lessees  of  a  farm 
for  twenty-one  years ;  A.  by 
deed  not  registered,  assigned  %•} 
B.  all  his  interest  in  the  farm,  of 
which  B.  had  had  sole  permissive 
occupation  for  four  years  previ- 
ously. A.  afterwards,  by  a  regis- 
tered deed,  assigned  the  same  in- 
terest to  C,  wlio,  wilhout  any 
demand  of  possession,  brought  r.u 
ejectment  against  B.  Held,  that 
this  want  of  a  demand  was  a  fatal 
omission.  Lessee  Fleming  v.  JSe- 
ville,  4  Hayes,  "23. 

PRACTICE 

1.  (Rule  to  discontinue  on  payment 
of  costs — effects  of)  Rule  to  dis- 
continue on  payment  of  costs,  is 
a  mere  nullity  till  the  attorney  of 
the  party  obtaining  the  rule  has 
the  costs  taxed  and  paid.  Until 
that  is  done  the  action  continues. 
Lyon  V.  Moylan,  1  Al.  Ss  Nap.  112. 

2 (^Subpoena  duces  te- 

cum  granted)  Suhpcena  duces 
tecum  granted  to  enforce  the  at- 
tendance of  au  officer  of  the  cui.- 
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toms,  with  entr'iH*;  and  warrants. 
Aaortymous,  \  AL  &;  Nap.  112. 

}. (Jury-Pi'ocess)     In 

a  J»ry  case  the  process  may  be  di- 
rected to  elisors.  Rex  v.  Dick- 
son, 1  Ah  &;  Sap.,  113. 

\. (Setting  down  Biil 

of  Exceptions  for  argument) — 
When  a  bill  of  exceptions  is  taken 
at  the  trial  of  a  cause,  it  must  be 
set  down  for  argument  within  the 
first  four  days  of  the  ensuing 
term.  IJill  v.  Watts,  1  Al.  Sf 
^ap.,  130. 

5. (Vend,  exponas) — 

Eeturn  to  a  venditioni  exponas, 
tl'.at  the  goods  still  remained  in 
tlie  coroner's  hands  for  want  of 
buyers,  set  aside  as  a  nullity. — 
IL'horty  v.  Blake,  1  Al.  &;  Sap., 
115. 

6. (Death  of  a  party — 

Personal  representative  how  to 
proceed — costs)  When  a  con- 
sent for  postponement  of  trial, 
•  upon  payment  of  costs,  has  been  i 
made  a  rule  of,  &c.,  the  subse- 
quent death  of  the  party,  to  whom 
tl'.e  costs  are  payable,  does  not 
a'oate  tiie  proceed i a gs  so  as  to  de- 
prive his  personal  representative 
rf  the  usual  remedies  by  action, 
or  attachment  for  enforcing  the 
payment  of  the  cos^ts.  There 
must  first  be  an  order  for  the 
paymentof  the  costs,  and  a  re- 
}.;idar  demand  made  on  behalf  of 
the  personal  representative,  be- 
fore an  attachment  can  be  issued. 
J^rovjiiriijg  v.  Hamilton,  1  AL  L^f 
.ap.,  170. 

7. Inspection  of  deed. 

See  elided. 

8. Inspection  of  bill  of 

exchange.     See  l)ill  of  exchange. 
9. Privilege    from  ar- 
rest.   See  arrcstr— Attorney. 

. Affidavit  to  hold 

See  Affidavit. 

V^enue.   Seevenne. 

Abatement.      See 


which  has  been  paid  into  Court, 
by  a  defendant,  unless  betake  it 
in  full  satisfaction  of  his  demand. 
Willis  V,  Barron,  1  Hayes,  41. 

15. Proper  course  for 

compelling  the  plaintiff  to  proceed 
when  defendant  is  in  the  custody 
of  the  sheriff,  under  mesne  pro- 
cps^s.  Reason  of  the  difference  of 
the  English  and  Irish  practice  in 
such  case.  Chapman  v.  Gosson, 
1  AL  &,'  Sap    174. 

16. (Error)       In     the 

Exchequer,  the  plaintiff,  below,  is 
not  obliged,  before  issuing  execu- 
tion, to  enter  a  rule  that  the  (tppo- 
site  party  shall  give  security,  in 
four  days,  or  execution  to  issue. 
Abbott  v.  Allen,  1  Hayes,  37. 

(Cdstodiam)    The  or- 

d^r  to  renew  a  custodiam  is  made 
at  side-bar.  The  affidavit  ought 
to  state  that  thecnstodee  believes 
the  outlaw  to  be  alive.  Hall  v. 
Chambers,  1  Hayes,  47. 

18. (Costs)     A  tenant 


10. 

to  bail. 

11.   

12.   


abatement. 


13. 
14. 


See  ejectment. 

(Drawing  Money 
out  of  Court)  In  the  Exchequer 
a   plaintiff   cannot   draw  money 


who  holds  during  a  minority,  can- 
not  be  required  to  give  security, 
tinder  the  1  Geo.  4,  rap.  87.  Les- 
see Hvbson  V.  Ejector,  1  Hayes^ 
49. 

19. (Scire  Facias)     A 

persjon  having  been  arrested  un- 
der a  cap.  ad.  sat.,  and  discharged 
under  the  insolvent  act,  1  and  2 
Geo.  4,  cap.  59—  H  eld,  that  after 
his  discharge,  and  witliin  a  year 
after  the  rendition  of  the  judg- 
ment, an  elegit  might  be  sued  out 
upon  it,  without  a  scire  facias. — 
Madden  v.  Mills,  1  Hayes,  133. 

20. (Verdict    for     the 

plaintiff — in  what  case  the  defend- 
ant entitled  to  the  postea,  and  to 
enter  up  judgment)  Where  a 
defendant  pays  a  sum  of  money 
into  Court,  to  the  credit  of  the 
plaintiff's  demand,  and  tlie  plain- 
tiff", notwithstanding,  proceeds  to 
trial,  and  does  not  recover  more 
than  the  sum  paid  info  Co\ut  by 
the  defendant,t!ie  laiter  is  entitled 
to  the  postea,  and  is  at  liberty  to 
enter  up  judgment  for  himself,  at 
his  own  expense.  3Jurdock  v. 
Shirley,  1  AL  S^-  ]Sap.  53. 
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51. (Bishop's     Return 

,  to  a  Levari  Facias)  Where  a 
writ  of  levari  facias  is  delivered 
to  the  bishop  to  execute,  agaisist 
a  clerical  defendant, in  his  diocese, 
it  is  in  the  nature  of  a  continuing 
execution,  and  not  returnable  un- 
til the  whole  amount  of  the  debt, 
&c  marked  thereon  is  raised. — 
The  bishop  should  certify  what  he 
has  done  on  the  return  day  of 
Avrit.  Disney,  executor  of  Dis- 
ney, V.  Rev.  /i.  Eyre,  1  Al.  and 
Nap.  34^. 

22. ^Judgment,    as  in 

case  of  a  nonsuit — waiver  of  i)re- 
vious  notice)  \'/here  a  party  is 
served  with  a  notice,  not  to  pro- 
ceed without  giving-  security  for 
costs,  and  gives  an  undertaking  to 
tiiat  effect,  the  notice  and  under- 
taking is  waived  by  the  opposite 
party  taking  a  ^tep  in  the  cause. 
Pidford  V.  iSmithwich,  1  Al.  and 
Nap.  55. 

23. (i\Iarking  a  Judg- 
ment) A  parly  entering  w-d  a 
judgment,  is  bound,  at  his  j)aril, 
to  ascertain  that  lie  is  regularly 
entitled  to  mark  the  jndgnieni;. 
Siilem  V.  Shaw.  I  Al.  4'  Nap.  31. 

24. (Rescue — Sheriff's 

Return,  when  necessary — Affida- 
vit of  bailiff,  how  to  be  framed) 
Where  a  party  is  arrested,  under 
final  process,  and  rescued,  toe 
Court  wiil  grant  a  conditional 
rale  for  an  attachment,  on  an  affi- 
davit of  the  rescue  ;  but,  in  a  case 
of  mesne  procefs,  the  siveriff  must 
first  return  a  rescue,  and  then  the 
rale  is  absolute  in  the  first  in- 
stance. The  affidavit  should  ex- 
pressly aver  that  the  warrant  was 
made  to  the  bailiff  who  makes  tlie 
arrest.  Clinton,  assignee  of  Red- 
dy.  V.  Moreton,  1  Al.  &;  iSap.  32. 

2!'. (Venue,  in  Cove- 
nant on  a  Lease,  against  Assignee 
of  Lessee)  The  venue  will  not 
be  changed  on  the  usual  affidavit, 
in  an  action  of  covenant  upon  a 
lease.  Qucere — if  the  action  of 
covenant  against  the  assignee  of 
the  lessee  be  transitory,  by  the  1  ] 


I  Anne,  Jr.,  cap.  2,  sec.  6.  Gro- 
{      yan  v.  Mayan,  1  AL  ^  Nap.  95. 

23. (Bill  of  Excep- 
tions)    Bill  of  exceptions  ought 

^  to  be  set  down  within  the  first 
fourteen  days,  in  full  term,  after 
the  trial.  A  motion  to  eidarge 
the  time,  on  the  part  of  a  defend- 
ant, who  had  died,  unexceptiona- 
ble on  that  ground ;  and  Semhle, 
such  motion  would  be  aided,  by 
an  affidavit,  stating  tiie  fact  of  de- 
fendant's death,  and  that  inconve- 
nience would  arise  from  it.  Lcs^ 
see  Blackwood  v.  Grey  a,  I  Hayes, 
20. 

27. . (Withdrawing  re- 
cord) A  record  having  been  en- 
tered for  trial  of  an  informatioii, 
Avas  withdrawn  after  the  sittings 
was  commenced.  A  second  no- 
tice of  trial  having  been  served, 
the  Court  refused  to  restrain  the 
Crown  from  proceeding  to  trial, 
till  tile  costs  of  the  former  notice 
sh(mld  be  paid,  no  case  of  negli- 
gence or  wanton  misconduct  hav- 
ing been  made  out  against  the 
officers  of  the  Crown,  Attorney- 
General  v.  Joyce,  1  Hayes,  304. 

REPLEVIN. 

1.  (General  avowry  under  25  Geo. 
2,  cap  l.'i,  sec.  4,  whether  appli- 
cable where  rent  paj^able  in  ad- 
vance) The  Ir.  act,  25  Gen.  2, 
cap.  ]  3,  sec.  4,  extends  to  all  cases 
in  which  the  relation  of  landlord 
and  tenant  subsists  ;  and  therefore 
where  tlie  rent  is  pa3'able  in  ad- 
vance, by  the  agreement  between 
t!ie  parties,  and  distress  is  made 
during  the  quarter,  for  a  gale  due 
at  the  commencement  of  tiiat  quar- 
ter by  the  terms  of  the  contract, 
and  the  tenant  brings  replevin, 
the  landlord  may  avow  generally, 
without  setting  out  title.  Char- 
tres  V.  Sherroch,  1  Al.  Sf  .\ap.  17, 

2. (Reins    in    Arrear) 

What  admissible  in  evideiice  un- 
der  Covenant     for     Repairs.) 

Where  there  is  a  covenant  in  a 
lease  to  allow  so  much  of  the  rent 
as  may  be  necessary  to  be  expend- 
ed in  repairing  the  premises,  evi- 
douce  of  repair?,  and  money  ex- 
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pended  thereon,  will  support  the 
plea  of  riens  in  arrear  to  an  avow- 
ry for  rent.  Woods,  in  replevin, 
V.  Rock,  1  Al  ^  Nop.  37. 

SCIRE  FACIAS. 

1. (Whether  neces- 
sary to  make  the  terre  tenants 
Parties  to)  A  sci.  fa.,  to  revive 
a  judgment  in  ejectment,  cannot 
be  set  aside  by  a  terre  tenant  not 
made  party  thereto,  when  he  dis- 
closes no  merits  in  his  case.  Sem- 
ble,  that,  in  Ireland,  it  is  not  irre- 
gular to  omit  making  the  terre 
tenants  parties  to  the  sci.  fa.,  but 
that  it  may  be  returned  on  nils 
Lessee  Pope  8^  another  v.  Casual 
Ejector,   1  AL  8^  Nap.  43. 

2.. (Demurrer  to    a 

plea  of  non  seisin  of  the  Ancestor 
by  the  Heir)  In  a  scire  facias, 
to  revive  a  judgment  against  the 
heir  and  certain  terre  tenants  of 
the  lands  of  the  eognuzor,  where 
the  heir  of  t\\B  cogimzor  is  not  re 
turned  as  terre  tenant,  a  plea,  by 
the  heir,  alleging  non  seisin  of  the 
ancestor  of  the  particular  lands  of 
which  A.  K.  and  J.  W.  are  re- 
turned' as  terre  tenants,  is  bad,  on 
demurrei*.  Where  the  interest 
which  the  heir  seeks  to  protect  by 
pleading,  does  not  appear  on  the 
sci.  fa.,  it  must  be  disclosed  in 
the  plea.  Henry,  assignee  of 
G'Beirne,  v.  the  Heir  and  Terre 
Tenants  of  Jones,  1  Al.  and 
Nap.  14. 

SLANDER. 

1.  (Words)  Upon  the  trial  of  an 
action,  on  the  case  for  words  in 
tliemselves  actionable,  as  imput- 
ing a  crime  ;  the  judge  told  the 
jury,  that  if  they  believed  the 
words  to  bave  been  spoken  jocu- 
larly, they  should  find  for  the  de- 
fendant;  aliter,  if  spoken  njalici- 
ously.  A  verdict  for  the  defend- 
ant was  set  aside,  the  charge 
being  held  ambiguous  ;  and  it  ap- 
pearing to  the  Court,  that  it  had 
been  under'^tood  by  the  jury,  in 
a  sense  in  which  it  could  not  be  le- 
gally supported.  Donoghue  v. 
Hayes,  1  Hayes,  265. 


STATUTE  OF   LIMITATION. 

1.  (Successive  disabilities)  Suc- 
cessive disabilities  in  the  same 
person  will  prevent  the  operation 
of  the  statute,  and  will  give  to 
the  heir,  ten  years  after  the  death 
of  his  ancestor  to  enforce  his 
claim  by  ejectment.  Therefore, 
wh&n  A.,  minor,  liaving  been  dis- 
possessed of  lands  in  1 787,  married 
in  1734,  and  being  a  feme  covert, 
attained  her  full  age  in  1796,- and 
died  in  1796.  Held,  that  an  eject- 
ment was  well  brought  by  her 
heir  in  1798.  Lessee  Stipple  v. 
Raymond,  1  Hayes,  6. 

2. (Scire  Facias^ — 

The  Court  will  not  grant  a  Scire 
Facias  to  revive  a  judgment  up- 
wards of  twenty  years  old,  un- 
less the  affidavit  negative  the  sta- 
tute of  limitations.  Hopkins  v. 
Hopkins,  1  Hayes,  50. 

3. (Affidavit  to  hold 

to  bail)  In  the  Exchequer  affi  • 
davit  to  hold  to  bail,  ought  to  ne- 
gative the  statute  of  limitations. 
Ingram  v,  Hutchinson,  1  Hayes, 
72. 

4- (Bill  of  Exchange 

— Pleading)  A  conditional  ac- 
knowledgment and  promise  to 
pay,  will  not  take  a  case  out  of 
the  statute  of  limitations,  unless 
it  be  shown  that  the  condition  has 
been  fulfilled.  Quaere — whether 
in  such  case  should  there  not  be 
a  special  count  in  the  declaration 
framed  upon  the  conditional  pro- 
mise. Hodgens  v.  Graham,  1 
AL  cS-  Nap.,  49. 

TROVER. 

1.  Trover  will  lie  for  twenty  acres 
of  barley,  the  word  designating 
the  quantity,  and  not  necessarily 
describing  any  interest  in  the 
land.  Joyce  v.  Hoyman,  1  Al. 
4-  Nap.,  22. 

2. (Bankruptcy — ^^Sale 

under  fraudulent  execution  when 
over-reached)  A.  and  B.  being 
partners  in  trade,  fraudulently 
concur  in  the  issuing  of  an  exe- 
cution against  A.,  under  which 
the  goods  of  both  are  sold  by  the 
sheriff  to  C.';  B.,  subsequently  to 
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the  sale,  commits  an  act  of  bank- 
ruptcy. In  an  action  by  the  as- 
signees of  A.  and  B.,  under  a 
joint  commission.  Held,  that  no- 
thing passed  by  the  sale  to  the 
vender.  Assignees  of  Johnson  and 
Reeves  v.  Hamill,  i  Al.  Sf  Nap., 
86. 

3. A  trustee,  in  whom 

partnership  effects  have  been  ves- 
ted, by  deed  of  si  Amission  and 
award,  can  maintain  trover  to 
recover  pai'tnership  property  re- 
ceived by  third  persons,  with  no- 
tice of  such  av/ard,  though  from 
one  of  the  partners,  and  to  secure 
a  debt  due  by  the  firm.  Hutchin- 
son V.  Whithehead  and  another,  1 
Hayes,  78. 

TRESPASS. 

1.  Pleading)  A  special  plea  in 
trespass,  which  attempts  to  put 
in  issue  the  identity  of  the  causes 
of  action  contained  in  different 
«ounts  of  the  same  declaration, 
in  order  to  furnish  a  single  an- 
swer to  those  counts,  is  bad,  on 
special  demurrer.  Qucere — when 
should  a  plea  conclude  with  a  spe- 
cial traverse  in  an  action  of  tres- 
pass ?  Walsh  V.  Shaw,  1  Al.  and 
Nap.  9. 

VENUE. 

1.  (Change  of)  A  conditional  or- 
der, for  a  change  of  venue,  being 
regularly  made  absolute,  the  Court 
will  not  vacate  such  absolute  or- 
der, unless  it  appear  that  injustice 
will  be  done  by  letting  it  stand. 
Graves,  executor,  v.  Murray,  1 
Hayes,,  259. 

2. (Change  of)     SembJe, 

that  the  venue  may  be  changed  in 
an  action,  on  the  12  Geo.  1,  cap, 
10,  founded  on  the  bishop's  certi- 
ficate. Graves,  executor,  v.  Blur- 
ray,  1  Hayes,  259. 

3. (Motion     to    change) 

In  an  action  of  debt,  for  rent,  the 
venue  cannot  be  changed  tni  the 
coninnni  affidavit.  Pratt  w.  Ward, 
1  Al.  c^-  Nap.  145. 

4. (In  action  of  Trover) 

An  action  of  trover  is  within  the 
general  words  of  the  10  Cha.  1, 
cap.  13,  //■.,  and  thiuofore,   wiien 


brought  against  a  sheriff,  is  local. 
Christie  v.  Watson,  1  Al.  8^  Nap. 
117. 

5. (Changing  of)    Wheu 

a  libel  has  been  published  in  two 
counties,  and  the  venue  of  the  ac- 
tion is  laid  in  a  thii-d,  it  cannot  be 
changed  to  one  of  the  two,  on  the 
usual  affidavit.  Stewart  v.  Pal- 
mer, 1  Hayes,   114. 

6. (Changing   of)      The 

venue  will  not  be  changed  on  the 
common  affidavit,  when  there  is 
reason  to  believe  that  a  fair  trial 
cannot  be  had  in  tiie  county  in 
which  the  cause  of  action  arose. 
Vauyhany.  Byrne,  1  Hayes,  123 
VOLUNTARY  DEED. 
1.  (Postponement  of)  In  1807,  A 
not  being  at  all  indebted,  executed 
a  voluntary  deed  settling  certain 
estates,  of  which  he  was  not  then 
seized.  In  1810,  after  those  es- 
states  worth  £800  a  year,  had 
come  to  him  ;  and  when  he  ap- 
peared to  be  incumbered  with 
only  a  single  judgment  of  £ 
he  executed  another  voluntary 
deed,  settling  the  same  estates  iu 
favor  of  the  same  objects  as  tlie 
preceding  one.  In  1826,  he  exe- 
cuted a  third  deed  under  suspici- 
ous circumstances,  whereby  those 
estates  were  conveyed  to  tiie  de- 
fendant, for  an  alleged  valuable 
consideration.  Held,  that  the  deed 
of  1826,  had  not  priority  of  either 
of  the  voluntary  deeds  ;  and  iliat 
the  question  of  bona  or  malajides, 
with  the  reijpect  to  the  obtaining 
that  deed  was  properly  left  to  the 
jury.  Lessee  Bomty  v.  Griffith^ 
1  Hayes,  1 1 5. 
WILL. 

1.  (Construction  of)  A  testator 
devised  to  his  wife  his  house,  and 
grounds  of  R.,  (which  he  held 
partly  in  fee,  and  partly  for  lives 
renewable  for  ever,)  also  his 
household  furniture,  &c.,  he  then 
devised  his  estates  in  T.  and  L , 
to  his  wife  for  life,  with  remain- 
der in  strict  settlement ;  and  as 
to  the  rest  of  any  property,  of 
which  he  might  die  seized  or  pos- 
sessed,   he  devised  the  same  to 
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his  wife.  Hold,  tliat  if  not  undtM 
the  first  dause,  at  all  events  under 
the  residuary  clause,  the  house 
and  grounds  of  R.  passed  to  the 
wife  absolutely,  and  not  for  life 
only.  Lessee  Wkiie  v.  Usher  and 
wife,  1  Hayes,  42. 

WRIT  OF  ERROR. 

1.  (Allowance  of)  The  ftllowance 
of  a  writ  of  error  does  not  operate 
to  stay  execution,  unless  the  pro- 
visions of  the  1  Geo.  4,  cap.  68, 
see.  8,  have  been  strictly  complied 
with.  Abbott  V.  Allan,  1  Hayes, 
37. 

WAIVER. 

1.  (Of  previous  notice)  Where  a 
party  is  served  with  a  notice  not 
to  proceed  without  giving  secu- 
rity for  costs,  and  gives  an  un- 
dertaking to  that  effect,  the  no- 
tice and  undertaiking  is  Avaived 
by  the  opposite  party  taking  a 
step  in  the  cause.  Peelford  v. 
Smithwick,   I  Al.  Sj-  Nap.  55. 

2. Attorney's  irregular- 
ity in  not  applying  to  the  Court 
for  liberty  to  proceed  for  his 
costs,  waived  in  consequence  of 
defendant  allowing  him  to  take 
three  steps  in  his  proceedins,  with- 
out applying  to  the  Court.  Da- 
niel V.  Sir  George  Cockburne,  1 
Glas.  Rept,  232. 

WRIT. 

1  (Levari  facias  to 'Bh\\o\))  Where 
a  writ  of  levari  facias  is  delivered 
to  the  bishop,  to  execute  against 


a  clerical  defendant  in  his  dioces(*, 
it  is  in  the  ii;iture  of  a  continuing 
execution,  and  not  returnable  till 
tlie  whole  amount  of  the  debt, 
&c.  marked  thereon  is  raised. — 
The  bishop  should  certify  what 
he  has  done  on  the  return  day  of 
the  writ.  Disney,  executor  of 
Disney,  v.  Rev.  li.  Eyre,  I  Al. 
4^  A  ap.,  34. 

WORDS. 

1.  (Actionable)  Upon  the  trial  of 
an  action,  on  the  case  for  words 
in  themselves  actionable,  as  im- 
puting a  crime;  the  judge  told 
the  jury,  that  if  they  believed  the 
words  to  have  been  spoken  jocu- 
larly, they  should  slioujd  find  for 
the  defendant;  aliter,  if  spoken 
maliciously-  A  verdict  for  the 
defendant  was  set  aside,  the  cliarge 
being  held  ambigious;  and  it  ap- 
pearing to  the  Court,  tliat  it  had 
been  understood  by  tlie  jury,  in  a 
sense  in  which  it  could  not  legally 
supported.  Donoghue  v.  Hayes, 
1  Hayes,  265. 

WARRANT   OF  ATTORNEY. 

1.  On  motion  to  enter  up  judgment 
on  old  warrant,  the  warrant  must 
be  produced  to  the  Court.  An 
order  will  not  be. granted  on  pro- 
duction of  the  warrant  to  the  offi- 
cer.     1    Glas.  liept.,  126. 

2. Application  to  en- 
ter judgment  on  old  bond  and 
warrant,  with  stay  of  execution, 
imtil  after  six  months  notice, 
plaintiff  should  declare  on  bond. 
Dooley  v.  Crooke,  1  Glass,,  13G. 


DECIDED    IN    THE 

EXCHEQUER  CHAMBER  AND  KING'S  BENCH, 

Containing  2  Hudson  and  Brooke,  Part  2;   1  Alcock 
and  Napier,  Part  3. 


ACTIO  N. 

1 .  The  1 1th  Ann,  Ir.  c.  2  s.  6,  ren- 
ders the  action  of  covenant 
against  the  assignee  of  the  lessee 
transitory.  In  declaring  in  co- 
venant it  is  only  necessary  to  set 
forth  so  much  of  the  indenture  as 
is  requisite  to  support  the  action. 
Where  an  indenture  of  lease  con- 
tained a  proviso,  that  if  a  certain 
event  should  happen  after  the  ex- 
ecution of  the  lease,  the  rent  re- 
served should  be  reduced,  held 
that  in  an  action  of  covenant  for 
non-payment  of  rent,  the  cove 
nant  might  be  declared  upon  as 
an  absolute  covenant.  Grogan  v. 
Morgan,  1  Alcock  and  Napier. 
366. 

2.  By  the  deed  of  partnership  of  the 
St.  Patrick's  Insurance  Company, 
the  members,  for  themselves  and 
their  executors,  respectively  co- 
venanted with  C.  P.  (the  secre- 
tary) to  pay  certain  deposits  upon 
their  respective  shares.  To  an 
aetion   of  covenant   brought  by 

.  C.  P.  upon  this  deed  against  the 
executrix  of  a  deceased  member 

•  of  the  company  for  the  amount 
of  deposits  demanded  after  the 
death  of  that  member,  the  defen- 
dant pleaded  that  before  the  com- 
mencement of  the  suit,  C.  P. 
ceas^elto  be  secretary,  and  R.  H. 
was  duly  appointed  in  his  stead, 
and  that  R.  H.  was  secretary  at 
the  time  of  the  action  brought. 
That  by  5  Geo.  4,  c  160,  the 
company  "  shall  and  may  sue''  in 
the  name  of  the  secretary,  and 
that  therefore  that  R.  H.  should 
iiave   brought  the  action.     Held 


on  general  demurrer,  that  tJ)is 
plea  was  insufficient,  and  that  the 
action  was  properly  brought  in 
the  name  of  c'.  P.,  the  covenantee 
in  the  deed.  By  the  42d  clause 
of  the  deed  (which  was  set  out 
on  Oyer),  it  appeared  that  the 
shares  of  the  deceased  member 
were  to  vest  in  his  personal  re- 
presentative, provided  that  such 
personal  representative  should 
execute  a  certain  deed  within 
twelve  calendar  months  after  the 
member's  decease,  otherwise  all 
benefit  of  and  fi-om  the  shares  to 
such  representative  to  be  at  an 
end .  That,  however,  was  subject 
to  this  proviso,  that  the  per- 
sonal representative  should  be 
called  upon  by  notice  given  by 
the  directors,  to  execute  such  a 
deed,  and  in  the  event  of  a  refusal 
after  such  a  notice,  the  shares  of 
such  deceased  member  were  to  be 
sold,  and  the  proceeds  to  be  held 
for  and  on  account  of  such  de- 
faulter, free  of  interest.  Held 
that  the  execution  of  the  deed  by 
the  personal  representative  was 
a  condition  subsequent  and  not 
precedent  to  the  vesting  of  the 
shares  in  him  or  her,  and  that  iu 
the  meantime,  before  the  regular 
notice  on  the  part  of  the  direc- 
tors, calling  upon  the  personal 
representative  to  execute  such  a 
deed,  and  the  refusal  consequent 
thereupon,  the  assets  of  the  de- 
ceased member  were  bound  ia 
the  hands  of  his  personal  repre- 
sentative, for  the  payment  of  the 
deposits  duly  demanded.  Chas. 
Pen  ll-and  v.  Lucinda  Gibson^  ex- 
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ecntrix  of  Joseph  Gibson,  deceas- 
ed, 1  Alcock  S^  Napier,  310. 

ACT. 

(Joint  Stock  Company.  Evidence 
of  Proprietorship — transfer  of 
shares — liability  of  calls.)  The 
effect  of  the  6  Geo,  IF.  Publ, 
Lac.  and  Pers.  c.  clxxxi,  s.  17, 
which  directs,  that  in  an  action 
for  calls,  it  shall  only  be  neces- 
sary to  prove  that  the  defendant, 
at  the  time  of  making  the  call, 
was  the  proprietor  of  a  share  or 
shares  in  the  Arigna  Iron  and 
coal  company,  &c.  and  makes  the 
production  by  the  secretary,  clerk 
or  other  officer  of  the  company 
of  the  register  book  sufficient 
evidence  to  make  official  book 
in  which  the  list  of  the  names  of 
the  proprietors  is  entered  evi- 
dence of  proprietorship,  and  it 
may  be  shewn  aliunde^  that  the 
defendant  was  a  proprietor  at  the 
time  the  call  was  made.  The  act 
applies  to  the  evidence  of  trans- 
fers made  before  its  passing,  as 
well  as  to  those  which  have  been 
made  subsequently.  The  non- 
payment of  calls  made  before  the 
transfer  does  not  avoid  the  trans- 
fer, although  under  s.  23,  the 
shares  upon  which  the  calls  re- 
main due,  may  be  declared  for- 
feited and  sold  for  such  calls.  It 
is  not  a  condition  precedent  to 
the  validity  of  a  call  upon  the 
proprietors, that  four-fifths  of  the 
capital  should  be  subscribed,  al- 
though by  5.  13,  it  is  provided 
that  the  company  shall  not  be  au- 
thorised to  exercise  any  of  the 
powers  granted  under  the  act 
until  such  time.  Morgan^  one  of 
the  directors  of  the  Arigna  Iron 
and  Coal  Company,  v.  O'Brien^ 
2  Hudson  and  Brooke,  2Sl, 

AFFIDAVIT, 

To  hold  to  bail.  A  special  order 
or  fiat  of  the  Court,  or  a  judge,  is 
not  necessary  to  warrant  the  isr 
suing  of  bailable  process  for  a 
debt  due  by  a  surety  upon  the 
breach  of  a  condition  of  a  bond, 
that  A.  B.  shall  pay  such  suras 
as  he  shall  receive  on  account 


of  the  obligees  as  their  agent; 
affidavit  to  hold  to  bail,  made  8th 
September ;  writ  issued  on  the 
last  day  of  Michaehvas  Term; 
arrest  on  the  18th  of  December  ; 
held  not  objectionable  on  account 
of  the  lapse  of  time  from  the 
making  of  the  affidavit.  Bond 
dated  Wih  March,  1822,  condi- 
tioned  that  A.  5.,  the  agent  of 
a  company,  should,  from  time  to 
time,  at  the  expiration  of  three 
calendar  months,  oroftener,  if  re- 
quired, by  the  secretary  of  the 
company,  by  notice  in  writing, 
pay  all  such  money  as  he  should 
receive  on  account  of  the  com- 
pany as  agent ;  and,  also,  that 
he  should,  when  required  by  the 
secretary,  by  notice  in  writing, 
concur  in  finally  balancing  the 
accounts,  and  pay  any  balance 
which  might  appear  due  from  hira^ 
Affidavit,  to  hold  to  bail,  stating 
that  the  agent,  on  the  18th  of 
August,  1827,  settled  an  account 
between  him  and  the  company  as 
their  agent,  whereby  it  appeared 
that  he  was  indebted  to  the  corn- 
pan}-,  as  agent,  in  &c. ;  held  de- 
fective for  not  showing  that  the 
money  was  due  at  the  expiration 
of  a  period  of  three  calendar 
months,  reckoning  from  the  date 
of  the  bond,  or  that  the  account 
was  settled,  after  notice  in  writing 
from  the  secretary.  Held,  also, 
that  it  ought  to  have  been  shown, 
that  the  money  was  received  on 
account  of  the  company  hy  A.B. 
as  agent.  Green  v.  Purdon. 
2,  Hudson  v.  Brooks  261. 

APPEAL. 

Pernicious  burning  of  land,  certiora- 
ri, recognizance.  An  appeal  lies 
to  the  Quarter  Sessions  for  the 
penalty  imposed  by  the  40  Geo. 
III.  Ir.  c.  24,  for  the  pernicious 
burning  of  land,  the  entering  into 
the  recognizance  required  by  the 
3  Geo.  III.  Ir.  c.  29.  s,  3,  is  a 
cnodition  precedent  to  the  right 
of  appeal ;  it  must  be  by  two  suf- 
ficient sureties,  each  bound  in 
double  the  amount  of  the  sum 
adjudged,      When  the  return  to 
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Ill 


a  writ  certiorari  is  set  down  for 
arg-ument,  it  is  not  competent  to 
the  party  to  move  that  the  return 
be  quashed.  Where  one  party 
)3ring's  up  the  order  of  Sessions 
reversing  a  conviction,  it  is  not 
competent  to  the  other  party  to 
move,  at  the  argument  upon  the 
return  to  the  writ  oi  certiorari, 
that  the  conviction  be  quashed. 
The  Kins;  y-  Hennessey  and  No- 
lan, same  v.  Toole,  same  v.  Fog- 
arty,  same  v,  Quind,  same  v.  Phe- 
lan,  2  Hudson  and  Brooke,  373. 

APPEARANCE. 

(Form  of  Entering.)  When  the 
plaintiff  enters  an  appearance  for 
the  defendant  under  the  statute 
in  due  time,  though  in  the  Term 
subsequent  to  that  in  which  the 
writ  is  returnable,  it  is  not  neces- 
sary in  this  Court,  to  entitle  the 
appearance  as  of  the  preceding 
term.  Corny n  and  Blaquiere,  2 
Hudson  and  Brooke,  340. 

ARREST. 

(See  Affidavit.) 

ASSUMPSIT. 

(  A  greeraent  for  use  and  occupa 
tion.)  Agreement  to  pay  a  cer- 
tain sura  for  a  house,  coach-liouse, 
stable,  and  lawn,  for  a  certain 
period,  fully  furnished,  &c.  An 
actionjfor  theuseaiid  occupationof 
the  house,  coach-house  and  stable 
(omitting  the  lawn),  is  not  sus- 
tainable, for  the  jury  cannot 
apportion  the  rent.  And  account 
for  not  re-delivering,  &c.  the  fur- 
niture, in  which  the  consideration 
of  the  promise  to  re-deliver  the 
furniture  is  laid  to  be  a  demise 
of  the  house,  coach-house  and 
stable,  together  with  the  furni- 
ture (omitting  the  lawn)  is  not 
supported  by  the  agreement. — 
Neither  is  account  upon  a  pro- 
raise  to  re-deliver  upon  request 
supported  by  the  agreement.  But 
account  merely  upon  a  hirint*- 
of  the  goods  for  the  specified 
period,  and  a  promise  to  re-deli- 
ver them  at  the  expiration  of  that 
term,  is  well  sustained,  for  the 
rent  does  issue  out  of  the  eoods. 


Malone  v.  Wolfe,  2  Hudson  and 
Brooke,  207. 
BAIL. 

1.  In  sri  fa,  against  bail,  and  re- 
turn of  scire  feci,  the  bail  must 
have  been  summoned  before  the 
rising  of  the  Court,  on  the  return 
day.  W.  H.  J.  Stephenson  and 
Nicholas  Mahon  v.  assignees  of 
John  Pepper  and  William  Lock, 
bankrupts,  v.  Michael  Mahony, 
1  Alcock  V.  Napier,  225. 

CERTIORARI. 

(Writ  of)  The  27  Geo.  fr.  c  46,^. 
3,  empowers  the  market  jurors 
for  the  liberties  of  St.  Sepulchre's 
and  Thomas'. court,  and  Donore, 
respectively,  or  any  four  of  them, 
at  seasonable  hours,  to  visit  the 
markets  and  other  places  in  such 
liberties  where  provisions  are 
sold,  or  exposed  to  sale;  and 
likewise  to  seize  any  fraudulent 
scales,  or  any  weights  or  mea- 
sures not  in  conformity  with  the 
standards,  establied  by  authority, 
in  the  said  liberties ;  or  any 
weights  or  measures  not  sealed  by 
the  respective  clerks  of  the 
market ;  and  empowers  the  res- 
pective seneschals  of  such  liberties 
to  hear  and  determine  all  matters 
relative  to  such  scales,  weights, 
and  measures.  Held,  that  the  au- 
thority of  the  maaket  jurors  to 
seize,  and  of  the  seneschals  to 
condemn,  is  confined  io  iveights 
used  in  the  sale  of  provisions,  and 
found  at  seasonable  hours,  in  mar- 
kets, store  houses,  working  houses^ 
cellars  and  shops,  luhere  bread, 
provisions,  and  victuals  are  sold, 
or  exposed  to  sale,  or  made  up,  or 
making  up  for  sale.  The  King  v. 
Kelly.  1  Alcock  and  Nap.  272. 

2  See  Appeal. 

CIVIL  BILL. 

(See  Decree.) 

COSTS. 

1  (See  affidavit  to  hold  bail.) 

2   (Of  infant  deiendant) 

Semb'e,  an  attachment  does  not 
lie  against  the  guardian  of  an  in- 
fant defendant,  non-payment  of 
the  costs  of  the  action. 

3,   (Security    for)    con- 
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struction  of  act  relating  to  the 
Saint  Patrick  Assurance  Com- 
pany of  Ireland)  The  4th  sec, 
of  the  5th  Geo.  IV.  (Loc.  and 
Pers.)  cop  clx,  applies  to  cases 
where  the  Saint  Patrick  Assur- 
ance Company  of  Ireland,  sue 
for  calls  upon  their  partnership 
deed  in  the  name  of  their  then  se- 
cretary with  whom  the  members 
covenanted  for  payment  of  the 
calls,  although  such  persons  had, 
in  fact,  ceased  to  be  secretary ; 
and  therefore  since  the  defen- 
dant would  have  thereby  a  re- 
medy for  his  costs  against  the 
members,  the  Court  would  not 
compel  the  plaintiflf,  who  was  out 
of  the  jurisdiction,  to  give  secu- 
rity for  costs.  Pentland  v.  Mor- 
gan^ 2  Hudson  and  Brooke,  351. 

CONVEYANCE. 

(Construction  of)  adverse  posses- 
sion, Fclusset  V.  Carpenter  Dem. 
2  Hud  and  Bro.  342,  Palmer 
and  Ors, 

COVENANT. 

(Leasing  power)  R.  S.  A.  being 
seized  in  fee  of  certain  lands, 
devised  life  estates  to  his  sons 
R.  A.  and  W.  A.  successively, 
with  a  general  leasing  power  for 
three  lives,  or  31  years.  R.  A 
the  first  tenant  for  life,  demised 
the  lands  to  E.  M.  by  indenture 
of  lease,  containing  the  usual 
covenants  and  conditions  ;  upon 
his  death  W.  A.  the  second 
tenant  for  life,  executed  an  in- 
strument in  the  form  of  a  deed 
pool,  but  which  was  also  exe- 
cuted by  E.  M.,  and  was  affixed 
with  wax  to  the  former  lease  and 
which  contained  the  following 
clause  : — "  Now  be  it  known, 
that  I,  W.  A.  do  renew  the  an- 
nexed indenture  of  lease,  for  and 
during  the  full  space,  time  and 
terra  of  31  years,  subject  to 
the  payment  of  100/.  sterling, 
yearly,  during  the  said  term,  and 
likewise  subject  to  the  covenants, 
provisions,  and  limitations  in  the 
Srtid  lease  mentioned ;"  and  it 
also  contained  the  following  co- 
venant for  quiet  enjoyment:  — 


"  And  the  said  W.  A.  &c.  doth 
covenant,  promise,  and  agree 
with  the  said  E.  M.  &c.,  that  he 
the  said  E.  M.  «&c.  only  paying 
the  reserved  yearly  rent,  and  per- 
forming the  covenants  and  agree- 
ments herein  contained,  which 
on  his  part,  and  their  parts,  are 
and  ought  to  be  performed,  shall 
and  may,  peaceably  and  quietly, 
enjoy  the  said  demised  premises 
«&c.  during  the  continuance  of  the 
term."  Held — that  though  the 
words  of  the  power  were  general, 
a  covenant  by.  the  lessee  for  pay- 
ment of  rentwas  implied,  in  order 
to  constitute  a  valid  execution  of 
the  power.  Held  also — that  this 
instrument  did  not  contain  a 
valid  covenant  by  the  lessee  for 
payment  of  the  rent.  Nugetit  d. 
Atkins  V.  Scully  and  Mullens, 
same  d.  Rogers  v.  same^  1  Alcock 
and  Napier,  359. 

DEVISE. 

1.  (Condition  to  enlarge  an  estate.) 
Devise  of  the  testator's  proper- 
ties to  the  Catholic  Bishop  ofC. 
and  the  parish  Priest  of  M.  during 
their  natural  lives,  and  the  natu- 
ral lives  of  their  successors,  upon 
certain  trusts.  Held — that  upon 
the  survivor  of  the  then  Bishop 
and  Priest,  their  heir  at  law  of 
the  testator  was  entitled  to  reco- 
ver, as  no  estate  passed  for  the 
natural  lives  of  the  successors, 
either  to  the  then  Bishop  and 
Priest  or  their  representatives, 
or  to  the  successors.  M'Guirk 
V.  Redly,  2  Hudson  and  Brooke, 
301. 

2. (Limitation.)  Settle- 
ment to  trustees  to  the  use  of  T. 
S.  W.  for  life,  remainder  to  the 
use  of  the  first  son  of  T.  S.  W. 
on  the  body  of  R.  H.  G.,  or  any 
after  taken  \Y'\ie,  to  be  begotten, 
and  of  the  heirs  male  of  such  first 
sonlasvfuUy  issuing;  and  for  de- 
fault of  such  issue  to  the  use  of  the 
second  and  third,  and  every  other 
son  of  the  body  of  T.  S.  W.  on 
the  body  of  R.  H.  G.  to  be  begot- 
ten,  or  of  any  after  taking  wife, 
sererallv,  Sic,  and  of  the  heirs 
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male  of  the  bodies  of  such  sons, 
and  in  default  of  such  issue  male, 
and  in  case  of  issue  female  only 
of  said  T.  S,  W.  by  said  R.  H. 
G.  or  any  after  taken  wife,  then 
to  the  use  of  T.  S.  W.  his  heirs 
and  assigns  for  ever,  and  in  case 
of  failure  of  issue  of  T.  S.  W., 
either  by  R.  H.  G.  or  any  after 
taken  wife,  then  the  remainder 
to  the  daughters  of  G.  B.  W.and 
the  heirs  of  their  bodies  respec- 
tively issuing  ;  remainder  to  the 
right  heirs  of  G.  B.  W.,  T.  S.  H. 
ha\'ing  died  without  issue.  Held 
— ^that  the  estate  limited  to  the 
first  son  of  T.  S.  VV.  was  an 
estate  in  tail  male,  and  not  in 
fee.  Held  also — that  the  limita- 
tion to  the  daughters  of  G.  B,  VV. 
was  valid  as  a  contingent,  remain- 
der taking  effect  on  the  event  of 
T.  S.  W.  not  having  issue.  A 
single  limitation,  depending  upon 
a  contingency  comprising  several 
events,  which  in  some  of  those 
events  must  be  viewed  as  a  con- 
ditional limitation,  may  yet  ope- 
rate as  a  contingent  remainder  in 
others  of  those  events,  H'7n. 
Westby  and  Elizabeth  his  txife  v. 
Fetherstone,  Bart.,  2  Hudson  and 
Brooke,  320. 

DUPLICITY. 

(See  Decree.) 

DECREE. 

(Civil  bill,  justification  under.) 
Where  the  plaintitF complains  of 
a  single  act  of  trespass,  which  is 
justified  by  the  defendant,  the 
plaintiff  cannot,  in  his  replica- 
tion, traverse  any  part  of  such 
justification,  and  also  newly  as- 
sign different  matters,  such  repli- 
cation and  new  assignment  being 
double.  In  a  plea  of  justifica- 
tion, under  an  assistant  bar- 
rister's decree,  under  36  Geo. 
III.  Ir.  c.  25.  It  is  sufficient  to 
show  that  the  cause  of  action 
arose  within  the  jurisdiction  of 
the  Court,  without  further  set- 
ting forth  the  form  or  substance 
of  the  process.  Nor  is  it  neces- 
sary to  aver  that  the  decree  was 
signed  by  the   attorney   of  the 


plaintiff  below,  nor  to  show  that 
the  sessions  at  which  the  decree 
was  made  were  the  sessio)is  to 
which  the  process  was  returnable. 
Held  that  it  is  sufficient  to  aver 
that  the  defendant  below  resided 
within  the  division  of  the  county 
in  which  the  cause  was  heard, 
without  showing  that  proof  of 
such  residence  was  made  before 
the  assistant  barrister.  Held, 
also,  that  an  averment,  that  it 
was  satisfactorily  proved,  on 
oath,  in  open  court,  before  the 
assistant  barrister,  that  the  pro- 
cess in  the  cause  had  been  duly 
served,  was  a  sufficient  averment 
of  the  fact  of  service  of  the  pro- 
cess. An  objection  to  a  plea 
of  justification,  for  not  suffici- 
ently confessing  the  trespass, 
must  be  taken  by  a  special  de- 
murrer. Psekram  w  Gaskin. 
2  Hudson  V.Brooke,  246. 

1.  EJECTMENT, 

{For  Jion-paj/ment  of  Rent.)  The 
relation  of  landlord  and  tenant 
within  the  ejectment  statutes, 
can  only  subsist  where  there  is  a 
reversion,  where,  on  an  eject- 
ment brought  against  W.  H,,  the 
latter  proved  a  judgment  in  eject- 
ment for  non  payment  of  rent, 
brought  several  years  before,  and 
habere  executed  :  but  it  appeared 
that  J.  M.  had  demised  for  the 
three  lives  in  his  own  lease,  to 
R.  F.  (under  whom  the  lessors 
of  the  plaintifFclaimed  title),  and 
that  J.  M.  subsequently  had  de- 
mised to  W.  H.  the  defendant, 
for  the  same  lives,  for  which  he 
had  demised  to  R.  F..  and  for 
which  he  himself  also  held  the 
lands.  Held— that  W.  H.  could 
not  maintain  ejectment  against 
R.  F.  and  his  assigns,  &c.,  as  R. 
F.  was  an  assignee  and  not  a  ten- 
ant or  lessee.  VV.  H.  had  no  re- 
version vested  in  him,  and  as 
therefore  the  rent  reserved  upon 
the  conveyance  to  R.  F.  was  not 
a  rent  service,  the  relation  of  land- 
lord and  tenant  did  not  exist  be- 
tween the  defendant  VV.  H.  and 
R.  F,  and  his  assigns  &c.    Les- 
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see  of  Hugh    Fatucett  v.  Hall,  3 
Al.  and  Nap,  248. 

2. (Statute  of  limitations 

— Adverse  possession.)  B.  S. 
being'  in  possession  of  certain 
lands  under  a  lease  for  3 1  years, 
made  in  the  year  1753,  continued 
in  possession  till  1811;  no  rent 
had  been  paid  or  any  act  done  by 
B.  S.  acknowledging-  a  tenancy 
after  the  expiration  of  the  lease 
in  1784.  Held— that  after  the 
expiration  of  the  lease,  the  pos- 
session  of  B.  S.  was  that  of  a  tenant 
at  sufferance,  and  that  there  was 
no  adverse  possession  by  B.  S. 
against  the  lessor  in  the  lease,  or 
those  claiming  under  hira.  After 
the  death  of  B.  S.  in  1811,  the 
defendants  entered  into  posses- 
sion of  the  lands,  and  continued 
in  possession  without  any  act  of 
acknowledgment  of  a  tenancy, 
till  the  bringing  of  the  eject- 
ment, which  was  within  twenty 
jears  from  the  death  of  B.  S. 
Held — that  this  possession  was 
no  bar  under  the  statute  of  lirai 
tations.  Semble — that  the  judge 
at  the  trial  might  have  left  it  to 
the  jury  to  have  presumed  an 
ouster.  Lessee  of  Hoimrd  v. 
SheriKOod  and  others,  1  Alcock 
and  Napier y  2,\1. 

ELEGIT. 

( Return  cf  inquisition — Mears  and 
bounds.)  The  Shertff's  return 
to  an  elegit  stated  that  he  had 
delivered  one  moiety  of  lands  by 
certain  mears  and  bounds.  Held 
— that  this  return  was  void,  for 
not  setting  out  the  mears  and 
bounds  specifically,  and  that  the 
objection  might  be  taken  at  Nisi 
Prius,  to  an  ejectment  brought 
upon  the  elegit.  A  demise  in 
ejectment  of  fifty  messuages,  one 
hundred  acres  of  land,  in  all  that 
and  those  one  moiety,  or  full  half 
of  the  town  and  lands  of  C.  Held 
sufficiently  certain.  James  Love- 
land  d.  James  Coyne  v.  John 
Barlley,  I  Alcock  S^  Napier,  301. 

EVIDENCE. 

I.  (Of  Tenancy.)     See  insolvent 
debtors'  act. 


2. (Of  proprietorship.) 

See  act. 

3. (Of  delivery  of  chat- 
tels to  donee.)     See  Trover. 

EXCEPTIONS. 

(Negativing.)  The  23,  24  Geo. 
Ill,  Ir.  c.  17,  by  5.  1,  forbids 
the  conveyance  of  letters,  except 
in  certain  specified  cases,  by  any 
persons  other  than  the  postmaster 
general,  his  deputy,  agent,  or 
servant ;  and  by  a  separate  clause 
5.  13,  persons  are  empowered  to 
convey  letters  to  and  from  any 
place,  distant  more  than  four 
miles  from  the  general  post-office, 
to  or  from  the  next  and  most 
convenient  post  town  or  stage. 
By  5.  32,  a  penalty  of  five  pounds 
was  imposed  for  every  offence 
against  that  act.  The  53  Geo. 
III.,  c.  58,  s.  2,  enacts  that  no 
person,  other  than  the  postmaster 
general,  his  deputy,  servant,  or 
agents,  or  other  persons  acting 
under  the  23,  24  Geo.  III.  shall 
convey  any  letter,  other  than  as  in 
the  said  recited  act  is  excepted,  on 
pain  of  forfeiting  10/.  Held— 
that  it  is  not  necessary  in  a  con- 
viction under  the  latter  act  to 
negative  the  exemption  in  s.  13 
of  the  former  act,  for  it  merely 
gives  an  increased  penalty  for 
the  former  offence;  and  neither  by 
this  nor  by  the  former  act,  is  that 
exemption  so  incorporated  with 
the  description  of  the  offence, 
as  to  make  it  necessary  to  state 
it  in  the  conviction.  The  Kino- 
V.  Achern,  2  Hudson  and  Brooke 
362. 
EXECUTOR. 

(  Defendant  not  compellable  to  fur- 
nish particular  of  payments  under 
plea  of  plene  adyninistravit.)-— 
This  court  will  not  compel  a  per- 
sonal representative  who  pleads 
plene  administravit,  to  furnish  a 
particular  of  the  dates,  amounts 
of  payments,  and  nature  of  the 
demands  paid,  in  the  admin- 
istration of  the  assets.  The  un- 
dertakers of  the  Grand  Canal  v. 
E.  Connolly,  executrix  of  M.  Con- 


A  DIGEST  OF  CASES. 


Vll 


jiolly,  deceased,  2  Hudson  and 
Brooke,  343. 

FIAT. 

(See  affidavit  to  hold  bailj 

GUARDIAN. 

{See  costs  of  infant  defendant.) 

INSOLVENT  DEBTORS. 

(Construction  of  3 1  Geo.  Ill')  B. 
a  prisoner  by  endorsement  on 
his  schedule,  under  the  insolvent 
debtors'  act,  31  Geo-  III.  c.  21, 
containing  a  particular  of  his  es- 
tate, assigned  "  the  schedule  and 
every  part  thereof,"  to  H.  C,  one 
of  the  Masters  in  Chancery. 
Held  —that  the  specified  property 
passed  by  those  words  and  vested 
in  the  assignee,  though  it  was 
not  shewn  that  he  was  a  creditor 
or  an  officer  of  the  Court  to  which 
the  petition  was  presented.  A. 
being  tenant  for  life,  remainder 
to  B.  in  tail — marriage  articles 
are  entered  into  in  1777,  to 
which  A.  is  no  party,  whereby 
B.  covenants  to  convey  to  trus- 
tees, as  soon  as  he  should  become 
seized,  to  the  use  of  himself  for 
life,  remainder  over,  with  cove- 
nant for  further  assurance  ;  re- 
covery in  1778,  bj'  A.  and  B. 
severally  vouched  ;  no  evidence 
of  uses  then  declared  ;  A.  dies  ; 
B.  is  discharged  as  an  insolvent 
debtor  in  1791  ;  deed  in  1807,  to 
which  B.  and  the  heirs  trustees 
named  in  the  articles  of  1778,  are 
parties,  reciting,  that  no  regular 
deed  had  been  executed,  nor  any 
act  done  for  carrying  the  articles 
of  1777  into  specific  execution, 
and  that  B.  was  desirous  to  exe- 
cute it, and  thereby  i?.  conveysto 
the  heirs  of  the  original  trustees 
to  the  use  of  himself  for  life,  re- 
mainder over  according  to  the 
articles,  with  a  covenant  by  B. 
to  suffer  a  recovery  and  a  declara- 
tion, that  such  recovery  and  other 
recoveries  thereioioresufferedj&c. 
should  enure  to  the  uses  therein 
and  in  the  marriage  articles  ex- 
pressed. QucBre — whether  ei- 
ther the  covenant  for  further  as- 
surance, in  the  articles,  or  this 
clause  in  the  deed  of  1807,  ope- 


rated as  a  sufficient  declaration 
of  uses  to  make  B>  tenant  for  life 
only  ?  Assignment  by  B.  as  an 
insolvent  debtor,  (seized  either 
for  life  or  in  fee)  in  1791  ;  lease 
by  B.  for  three  lives  in  1794  ; 
conveyance  in  1815  by  B.  his 
assignee,  and  othersto  IV^  From 
1815  to  November.  1826,  W. 
received  from  the  defendant,  de- 
riving under  the  lessees  in  the 
lease  of  1794,  the  rent  thereby 
reserved.  In  January,  1827,  B. 
dies.  Held — that  inasmuch  as 
the  lease  of  1794  was  void,  the 
defendant  was  tenant  from  year 
to  year  to    W.  and  even  though 

B.  had  been  only  tenant  for  life, 
could  not  be  evicted  upon  B.''s 
death  without  a  regular  notice 
to  quit.  Murphy,  on  the  several 
demises  of  G.  A.    fVray,  and  of 

C.  N.  Knox,  and  C.  Nesbit,  v. 
Humes,  2  Hudson  and  Brooke, 
395. 

JOINT  STOCK  COMPANY, 

(See  Act.) 

LETTERS. 

(Conviction  for  illegally  carrying 

— See  exceptions.) 
MANDAMUS. 

1 .  (Curacy  examination  of  Vicar's 
nominee.)  The  curacy  of  Saint 
James's  parish  having  become 
vacant,  the  Vicar  (in  whom  the 
right  of  nomination  is  vested) 
nominated  a  layman,  who  pre- 
sented himself  to  the  Archbishop 
of  Dublin,  for  the  purpose  of  be- 
ing examined  previous  to  ordi- 
nation. The  Archbishop  having 
refused  to  examine  him.  Held 
— that  his  refusal  was  discretion- 
ary, and  that  this  Court  would 
not,  in  such  a  case,  grant  a  man- 
damus to  the  Archbishop  re- 
quiring him  to  proceed  with  the 
examination.  Rex  v.  The  Arch- 
bishop of  Dublin,  1  Alcock  and 
Napier,  244. 

2.  (Certificate    for    Spirit 

License.)  Where  the  divisional 
justices  of  the  city  of  Dublin  re- 
fused to  grant  a  certificate,  pur- 
suant to  the  55  Geo.  III.  Ir.  c. 
101,  5.  4,   the   Court  refused  a 


vm 
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mandamus.  Rex  v.  DivisionalJus- 
ticcs  of  Police,  1  AI.&!  Nap.  269. 

NUL  tiEL  RECORD. 

(Issue  of.)  See  affidavit  to  hold 
bail. 

NEW  ASSIGNMENT. 

(See  Decree.) 

NOTICE  TO  QUIT. 

(Evidence  consent.)  The  lessor 
of  the  plaintiff  produces  a  deed 
of  assignment  made  to  himself, 
in  which  all  the  prior  title,  in- 
cluding assignment  under  an  in- 
solvent debtor's  act,  are  recited. 
These  recitals  are  evidence  of  the 
previous  assignments  against  him 
without  the  production  of  the 
originals  on  the  part  of  the  de- 
fendant;  lease  in  1778,  by  A., 
tenant  for  life,  with  leasing  pow- 
er, under  a  settlement,  under 
which  B.  vvas  remainder- man; 
conveyance  by  B.  in  1807  regis- 
tered. Qiicere — Is  the  lease  of 
1778,  void  against  the  deed  of 
1 807,  for  want  of  registry  ?  Mur- 
phij  on  the  several  devises  of  G- 
A.  Wray,  and  of  C.  Neshitt,  v. 
Morrison,  2  Hiidso?i  and  Brooke, 
406. 

PRACTICE, 

^Entering  appearance — form  of.) — 
See  appearance. 

2.  .         (On   arrest — Fiat — 

Affidavit  to  hold  to  bail — Condi- 
tion of  surety  bond — Rule  to  dis- 
continue— Issue  of  nul  tiel  re- 
cord.) See  affidavit  to  hold  to 
bail. 

3. (On  appeal — Recog- 
nizance— Certiorari.)  See  Ap- 
peal. 

4, (Supplemental  affida- 
vits.) On  shewing  a  rule  for  a 
criminal  information,  supplemen- 
tal affidavits,  even  though  merely 
in  confirmation,  are  not  to  be 
used,  unless  the  leave  of  the 
Court  has  been  obtained  for  that 
purpose ;  but  if  the  party  shew- 
ing cause  observe  upon  such  af- 
fidavits, he  thereby  opens  it  to  the 
other  side  to  read  them.  I'/ie 
King  V.  Shechan  and  others^  Z 
Hudson  and  Brooke,  21 1. 

5,  — — .   {Bail,  Summuns  on  a 


Sci.  Fa — token  to  be  made.)  In 
sci.  fa.  against  bail  and  return  of 
scire  feci,  the  bail  must  have  been 
summoned  before  the  rising  of 
the  Court  on  the  return  day. — 
JV}n.  Henry  Joseph  Stephenson 
and  Nicholas  Mahon,  Assignees 
of  John  Pepper  and  iVm.  Locke., 
Bankrupts,  v.  Michael  Maloney  ; 
Same  v.  Samuel  Smith  and  Thos. 
Murphy,  1  Alcock  and  Napier., 
'225. 

6.  Restitution — Affidavit  of  rent  in 
arrear.)  Where  an  ejectment 
for  non-payment  of  rent,  and 
judgment  against  the  casual  ejec- 
tor, the  habere  was  executed  be- 
fore the  affidavit  ascertaining  the 
rent  was  filed,  the  Court  awarded 
a  writ  of  restitution.  P,  Scully 
Totvnsend  v.  Casual  Ejector,  1 
Alcock  and  Napier,  228. 

7. (Appearance  of  de.. 

fendants  on  a  motion  for  a  new 
trial.)  Defendants  convicted 
upon  a  criminal  information 
must  be  in  court  upon  a  motion 
on  their  behalf  for  a  new  trial  ; 
but  where  a  material  objection 
was  reserved  at  the  trial,  and  the 
defendants  were  not  called  for 
upon  the  motion  for  the  rule 
nisi,  but  the  objection  first  made 
in  shewing  cause  when  it  was  too 
late  to  correct  the  irregularity, 
the  first  four  days  of  the  term 
having  elapsed,  the  Court  dis- 
charged the  rule,  and  granted  a 
conditional  rule  de  novo.  Ave- 
nue perfect  in  form  in  a  wrong 
county,  is  not  cured  by  the  9 
Geo.  IV.  c.  54,  s.  31,  where  an 
order  for  a  special  jury  of  an  ad- 
joining county  was  obtained  at 
the  instance  of  the  prosecutor, 
and  the  attorney  for  the  defen- 
dants attended  at  the  striking  of 
the  jury.  Held — that  it  was  not 
an  award  of  the  venire  to  tliat 
county  within  the  6  Gfo.  IV.  c. 
51,  s.  2f.  Semble — the  proper 
course  is  to  move  the  Court  for 
liberty  to  enter  a  suggestion  oa 
the  record.  Rex.  at  the  prosecu- 
t.on    of   Archibald  Gerrard,  v. 
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Dennis  Scully  and  George  Lynch, 

1  Alcock  and  Napier^  2,62, 
PLEADING. 

(Trespass  replication  de  injuria.) 
Trespass  clausum  fregif,  in  the 
tliird  plea,  defendants  plead  a  li- 
cense '"  to  the  said  defendant  P. 
K.  given  as  well  for  himeslf  as  for 
the  other  defendants,  as  his  ser- 
vants." Replication  that  the  de- 
fendants entered  of  their  wrong, 
and  without  the  leave  and  license 
to  them,  given  in  that  behalf  &c." 
Demurrer  assignino-  for  cause 
that  the  license  pleaded,  and  that 
traversed  were  different.  Held, 
that  the  replication  was  good. 
Troyv.  Kirk, and  another,  Alcock 
and  Napier.  230. 

I»OSSES8lON. 

(Demand  of.) 
See  tenant. 

REGISTRY. 

1.  (Priority  of  unregistered   deed 
over  judgment.)   Brownv.  Blake, 

2  Hudson  and  Brooke,  398. 

2.  Under   the   registry 

act,  6  Ann,  Ir,  c  2,  s.  5,  an 
unregistered  deed  is  not  frau- 
dulent and  void  against  a  sub- 
sequent judgment,  unless  the 
judgment  be  followed  by  a  deed 
which  is  registered.  Ford  v. 
Browne,  2  Hudson  and  Brooke, 
384. 

SCIRE  FACIAS. 

1.  (A  recognizance  of  bail.)  In 
Scire  Facias  upon  a  recogni- 
zance of  bail,  tciken  before  a 
commissioner  in  the  country,  it 
is  necessary  to  aver  that  the  re- 
cognizance was  transmitted  to, 
and  enrolled  in,  the  court  above, 
as  a  sci.fa.,  can  only  issue  on  a 
matter  of  record,  and  enrollment 
is  essential  to  constitute  a  record. 
Where  the  writ  of  Scire  Facias 
does  not  aver  any  record  upon 
which  it  is  founded,  the  proper 
course  is  to  demur  ;  a  plea  of 
nul  tiel  record  would  be  impro- 
per. The  absence  of  such  an 
av-ernient  will  render  the  writ 
defective  on  special  demurrer. 
Laverty  v,  Dnjffin  and  another,  1 
Alcock  and  Napier,  295. 

B 


2. (Against  heir — What 

not  a  dilatory  plea.)  A  plea  in 
bar  to  Scire  Facias  upon  a  judg- 
ment, by  a  defendant  whom  the 
sheriff  returned  to  be  heir,  "  that 
he  is  not  heir,"  is  not  a  dilatory 
plea.  Despard,  executrix  of 
Bardfield,  2  Hudson  i^  Brooke, 
354. 

SECURITY  FOR  COSTS- 

(See  Costs.) 

SUBLETTING. 

(Act  7  Geo.  IF.  c.  29,  s.  5— Con- 
struction of — Meaning  of  con- 
sent.) The  lessee  of  a  lease, 
containing  a  clause  authorising 
alienation  by  assignment  of  sub- 
letting, makes  a  sub-lease  to 
which  the  lessor  in  the  original 
lease  is  not  a  party,  and  which 
he  does  not  ratify  at  any  time 
subsequent  to  its  execution. — 
Held — that  this  general  clause 
is  not  a  consent  within  the  mean- 
ing of  the  act,  and  that  the 
receipt  of  the  lessee  given  to 
the  sub-lessee,  on  account  of 
rent,  does  not  discharge  the 
goods  and  chatties  of  the  sub- 
lessee from  liability  to  distress, 
for  the  rent  due  to  the  lessor  in 
the  original  !e;ise.  Bernard  v. 
Connor,  1  Alcock  and  Napier, 
236. 

2. (Asssignment   void, 

and  not  voidable,  consent  of  lessor 
when  valid.)  An  assignment  of 
a  leasehold  interest,  made  with- 
out the  written  ass^ent  of  the  les- 
sor, by  a  lessee  holding  under  a 
lease  executed  after  the  first  of 
June,  1826,  and  not  containing 
a  covenant  authorising  alienation, 
is  wholly  inoperative  between  the 
parties  thereto.  Where  the  les- 
sor verbally  assented  to  such  an 
assignment  and  afterwards  parted 
with  all  his  intereat  in  the  de- 
mised premises,  his  written  as- 
sent being  subscribed  on  the  deed 
of  assignment,  after  he  had  so 
parted  with  his  reversionary  inte- 
rest, is  not  sufficient  to  render 
that  deed  operative  within  the  7 
Geo.  IV,  c.  29.  Lessee  Penny 
v.  Gardiner,  3  Al.  4'  Nap.  345. 
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3.  — —  (Sub-lease  void,  and 

not  voidable.)  Where  the  les- 
see of  a  lease  not  containing  a 
clause  permitting' alienation  made 
after  the  1st  of  June,  1826,  sub- 
Ie!s  any  part  of  the  demised  pre- 
mises, without  such  a  consent  as 
is  required  by  7  Geo.  IV.  c  29, 
s.  3,  the  sub-lease  so  made  is 
wholly  inoperative  between  the 
parties  thereto,  and  merely  void- 
able at  the  election  of  the  orio^i- 
nal  lessor.  Troy  v,  Kirk^  2  Al- 
cock  and  Napier^  326. 

TENANT. 

(At  sufferance  demand  of  possessi- 
on.) 

In  ejectment  the  plaintiff  proved 
a  title  derived  from  one  J.  W. 
the  defendant  proved  that  J.  W. 
had  let  the  lands  to  tenants,  and 
that  the  defendant  was  in  possessi- 
on for  some  years,  of  the  part  so 
demised.  Held,  that  a  proof  of 
a  notice  to  quit,  or  a  demand  of 
the  posfcession,  previously  to 
bringing  the  ejectment,  was  not 
necessary,  there  being  no  evi- 
dence of  the  nature  of  defendant's 
holding,  or  that  it  had  been  af- 
firmed  by  the  lessor  of  the  plain- 
tiff, and  the  defendant  appearing, 
at  most,  to  be  a  tenant  at  suffer- 
ance. Jones  on  the  demise  of  Gash 
V.  Cotter,  2  Hudson  and  Brooke, 
203. 

TITHE. 

(Composition.  Distress  upon  lands 
held  by  the  officers  of  ordnance.) 
A  distress  for  the  arrears  of  tithe 
composition,  cannot  be  made 
upon  lands  held  by  the  officers  of 
ordnance,  for  ordnance  purposes 
in  trust  for  the  crown. '  Meade, 
and  another,  in  replevin,  v.  War- 
hiirton  and  others,  Alcock  and 
Napier  287. 

TRESPASS. 

(Pleading,  right  to  remove  sea  weed 
from  the  sea  shore. ) 
Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close.  Plea  of 
justification,  that  the  close  was 
the  sea  shore,  and  that  all  the  sub- 
jects of  the  King  had  the  right  to 
enter  and    carry  away  the   sea 


weed,  left  by  the  tide,  and  that 
the  defendant  being  such  subject, 
eniexeA.  Replication.  That  every 
subject  had  not,  nor  had  the  de- 
fendant, the  right.  Upon  special 
demurrer  to  the  replication.  Held 
that  the  replication  was  bad, 
either  because  it  amounted  to  a 
traverse  of  matter  of  law,  or  else, 
if  not,  was  argumentative  and 
double  as  tendering  two  issues  of 
fact.  Held  also  that  the  plea  was 
bad,  for  there  is  not,  at  common 
law  a  general  right  in  the  public, 
of  entering  on  the  sea  shore  for 
the  purpose  of  faking  the  sea 
weed.  John  Howe  v.  Eustace 
Stovoell  and  others.  Al,  and  Nap. 
348. 

TROVER. 

(Delivery  of  chattel  to  donee.  Evi- 
dence.) Manual  transfer  is  not  as- 
serted to  actual  delivery  in  order 
to  make  the  gift  of  the  chattle  per- 
fect. It  is  enough  if  donor  divests 
himself  of  the  ownership,  and 
enable  the  donee  to  take  the  pro- 
perty. Hence,  where  it  appeared 
that  A.  who  had  delivered  linens 
to  a  linen  bleacher  to  be  bleached, 
Came  whilst  the  linen  were  in  the 
process  of  being  bleached,  to  the 
bleacher's  office,  which  was  dis- 
tant about  two  miles  from  the 
bleach  green,  and  directed  the 
bleacher's  clerk  to  fill  up  a  receipt 
for  B.  for  the  pieces  of  linen  then 
delivered  and  a  receipt  was  ac- 
cordingly drawn  up,  and  deli- 
vered to  B.  and  an  entry  to  the 
same  effect  made  in  A,  S's.  own 
book,  who  desired  the  clerk  to 
deliver  the  linen  when  bleached 
to  B,  and  then  afterwards  decla- 
red, that  he  had  gone  to  the 
bleachers  to  transfer  the  property 
to  B.  Held,  that  there  was  evi- 
dence to  go  to  a  jury  of  a  perfect 
gift  of  the  goods  by  delivery  from 
A.  to  B.  PValster  administratrix 
of  John  Redman  v.  M'Bride.  2 
Hudso7i  and  Brooke,  215. 

USE  AND  OCCUPATION. 
In  a  suit  in  chancery  between  A. 
and  B.  as  to  the  title  to  lands,  a 
decree  was  pronounced  in  favour 
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of  B.who  was  put  into  possession 
by  injunction  in  1818.  From  this 
decree  A.  appealed.  B.  demised 
to  the  defendant  at  an  annual 
rent.  In  1820  A.  died,  and  tlie 
plaintiff,  who  became  entitled  as 
remainder  man,  prosecuted  the 
appeal,  whereupon  the  decree  was 
reversed  and  the  plaintiff  was  put 
into  possession  by  injunction  in 
April,  1823,  the  defendant  had 
paid  rent  to  B.  up  to  November. 
1822.  Held,  that  the  defendant 
was  not  liable  to  the  plaintiff  in 
use  and  occupation  for  any  part  of 
the  time  during  which  he  held  the 
premises.  Foster  v.  Blake,  2, 
Hud.son  and  Brooke,  296. 

VARIANCE. 

(See  Assunr<psit.) 

WEIGHTS  AND  MEASURES. 

(Sealing  of.)  The  5  Geo.  IF.  c. 
74,  for  ascertaining  and  estab- 
lishing uniformity  of  weights  and 
measures,  does  not  supercede  or 
alter  the  provisions  of  the  acts 
previously  in  force,  respecting  the 
sealina;  of  weights  by  tbe  proper 
authorities;  and  therefore  where 
in  trespass  for  taking  the  plain- 
tiff's weights,  the  defendant  justi- 
fied under  the  27  Geo.  III.  Ir. 
c.  46,  as  the  servant  of  the  market 
jurors,  of  the  liberty  of  St.  Sepul- 
chres, who  seized  the  weights, 
as  not  agreeing  with  the  stan- 
dard weights  established  by  au- 
thority in  the  liberty,  and  not 
being  sealed  by  the  clerk  of  the 
market  of  the  liberty  ;  and  the 
plaintiff  replied  that  the  weights 
were,  when  so  seized,  conforma- 
ble to  the  standard  weights  as- 
certained and  authorised  by  5th 
Geo.  IV. c.  74.  Held— that  the 
replication  was  had  for  not  al- 
leging  that    the    weights   were 


sealed  by  the  clerk  of  the  mar- 
ket. Averment — that  the  defen- 
dant, on,  &c.,  as  the  servant  of 
the  market  jurors,  accompanied 
them  at  a  seasonable  honr,  to  wit, 
&c.  for  the  purpose  of  examining 
the  weights  in  the  liberty,  &c.  ; 
that  the  jurors,  on  the  same  day 
and  year,  entered  the  plaintiff's 
shop,  the  outer  door  being  then 
open,  &c.  Held  a  sufficient 
averment  in  such  plea,  that  the 
jurors  entered  the  shop  at  a 
seasonable  hour.  Held  also,  that  it 
was  not  necessary  to  aver  in  such 
plea,  that,  at  the  term  of  the  al- 
leged trespass,  the  liberty  was  the 
liberty  of  the  Archbishop  oi  Dub- 
lin (the  lord  of  the  liberty),  nor 
to  show  what  were  the  standard 
weights,  to  which  the  weights 
ought  to  be  conformable.  A  plea 
of  justification  to  a  court  for  as- 
sault and  false  imprisonment, 
stating  the  entry  into  plaintiff's 
shop,  under  the  27  Geo.  III.  for 
the  purpose  of  examining  the 
weights,  and  averring  that  the 
plaiatiff  molested  the  jurors,  and 
resisted  them  in  the  execution  of 
their  office,  and  assulted  one  T. 
V.  being  a  servant  of  the  jurors, 
and  made  an  affray  in  the  shop, 
in  breach  of  the  peace  of  the 
King,  wherefore  defendant,  as 
servant  of  the  jurors,  and  by  their 
command,  gave  charge  of  the 
plaintiff  to  certain  peace  oiEcers 
of  the  King,  who  had  view  of 
said  breach  of  the  peace,  to  take 
him  into  custody  and  carry  him 
before  a  justice  of  the  peace. 
Held  — not  to  be  multifarious. 
Doyle  V.  Darlington  — M'Laugh- 
lin  V.  Darlington,  2  Hudson  and 
Brooke,  223. 
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ABSTRACT  OF  THE  ACT, 

3d  and  4th  Wm.   IV.,  Cap.  44, 

Entitled  an  act  to  repeal  so  much  ofttco  acts  of  the  1th  and  8th  years  and 

Qth  year  of  King  George  ike  Fourth,  as  inflicts  the  punishment  of  death 

upon  persons  breaking,  eiitering,  and  stealing  in  a  dwelling  house  ;  also 

for  giving  poiverto  the  Judges  toadd  to  the  punishment  of  transportation 

Jvr  life  in  certain  cases  of  forgery,  and  in  certain  other  cases. 

Section  1  recites  7th  and  8th  Geo.  IV.,  cap.  2,  Eng.,  and  9th  Geo. 
IV.,  cap.  55,  Ir.,  and  enacts— Tbat  so  much  of  each  of  the  said  two 
recited  acts  as  inflicts  the  punishment  of  death  on  persons  convicted  of 
any  of  the  felonies  hereinbefore  specified  shall,  from  and  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-four,  be  and  the 
same  is  hereby  repealed. 

Sec.  2  enacts — That  from  and  after  the  first  of  January,  1834,  every 
person  who  shall  be  convicted  of  any  of  the  felonies  hereinbefore  spe- 
cified, shall  be  liable  to  be  transported  for  life,  or  for  any  term  not  less 
than  seven  years,  as  the  court  shall  adjudge,  and  previously  to  transpor- 
tation, shall  be  liable  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  four  years,  or  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  four  years  nor 
less  than  one  year. 

Sec.  3  enacts — That  persons  punishable  by  transportation  for  life 
under  2d  and  3d  Wm.  IV.  cap.  62  and  123,  shall  be  liable,  previously  to 
their  being  transported,  in  case  the  court  before  whom  such  persons 
shall  be  convicted  shall  think  fit,  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  four  years  nor  less  than  one  year. 


ABSTRACT  OF  THE  ACT, 

3d  and  4th  Wm.  IV.,  Cap,  27, 

Entitled  an  act  for  the  limitation  oj  actions  and  suits  relating  to  real  pro- 
perty, and  for  simplifying  the  remedies  for  trying  the  rights  thereto. 

!  Section  1  declares  and  explains  the  meaning  of  certain  words  used 
in  the  act,  namely,  "  land,"  "  rent,"   "  person,"  through  whom  another 
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claims.     Singular  number  to  extend  to  several  persons  or  things,  and 
masculine  gender  to  include  females. 

Sec.  2  enacts — That  after  the  31st  day  of  December,  1833,  no  person 
shall  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land 
or  rent  but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or  to  bring  such  action  shall  have  hrst 
accrued  to  some  person  through  whom  he  claims  ;  or  if  such  right  shall 
not  have  so  accrued,  then  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same. 

Sec.  3  enacts — That  in  the  construction  of  this  act  the  right  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  any  land  or  rent,  when 
the  person  claiming  such  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been 
in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall  while  entitled  thereto  have  been  dispossessed,  or 
have  discontinued  such  possession  or  receipt  at  the  time  of  such  dispos- 
session or  discontinuance  of  possession,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received  ;  and  when  the  person 
claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued  in  such  possession  or  receipt, 
in  respect  of  the  same  estate  or  interest  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or  interest  w  ho 
shall  have  been  in  such  possession  or  receipt,  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death;  and  when  the  person  chaiming 
such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  pos- 
session, granted,  appointed,  or  otherwise  assured  by  any  other  instru- 
ment (other  than  a  will)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being  in  respect  of  the  same  estate  or  interest  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
the  rent,  and  no  person  entitled  under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  that  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  to  such  possession  or  receipt 
by  virtue  of  such  instrument;  and  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  posses- 
sion or  receipt  of  the  profits  of  such  land  or  the  receipt  of  such  rent  in 
respect  of  such  estate  or  interest,  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  estate  or  interest  became  an  estate  or  interest 
in  possession  ;  and  when  the  person  claiming  such  land  or  rent,  or  the 
person  through  whom  he  claims,  shall  ha\'e  become  entitled  by  reason 
of  any  forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred  or  such  condi- 
tion broken. 

Sec.  4  provides — That  when  any  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent  by  reason  of  any  for- 
feiture or  breach  of  condition  shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the  land  or  rent  shall 
not  have  been  recovered,  the  right  to  make  an  entry  or  distress  or  bring 
an  action  shall  be  deemed  to  have  first  accrued  in  respect  of  such  estate 
or  interest  at  the  time  when  the  same  shall  have  become  an  estate  or 
interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition  had 
happened. 
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Sec.  5  provides — That  a  ri^ht  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  any  lund  or  rent,  shall  be  deemed  to  have  first  ac- 
crued, in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at 
which  the  same  shall  have  become  an  estate  or  interest  in  possession, 
notwithstanding  the  person  claiming  such  land,  or  some  person  through 
whom  he  claims,  shall  at  any  time  previously  to  the  creation  of  the  es- 
tate or  estates  which  shall  have  determined,  have  been  in  possession  or 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent. 

Sec.  6  enacts — That  an  administrator  claiming  the  estate  or  interest 
of  the  deceased  shall  be  deemed  to  claim  as  if  there  had  been  no  interval 
of  time  between  the  death  of  such  deceased  person  and  the  grant  of  the 
letters  of  administration. 

Sec.  7  enacts — That  when  any  person  shall  be  in  possession  or  in  re- 
ceipt of  the  profits  of  any  lands,  &c.  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  person  through  whom  he  claims, 
to  make  an  entry  or  distress  or  bring  an  action  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such  tenancy,  or  at  the  ex- 
piration of  one  year  next  after  the  commencement  of  such  tenancy,  at 
which  time  such  tenancy  shall  be  deemed  to  have  determined  ;  provided 
always,  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  a  tenant 
at  will,  within  this  clause,  or  his  mortgagee  or  trustee. 

Sec.  8  enacts — That  when  any  person  shall  be  in  possession  of  any 
land,  &c.  as  tenant  from  year  to  year  or  other  period,  without  any  lease 
in  writing,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims  to  make  an  entry  or  distress  or  to  bring 
an  action,  shall  be  deemed  to  have  first  accrued  at  the  determination  of 
the  first  of  such  years  or  other  periods,  or  at  the  last  time  when  any 
lent  payable  in  respect  of  such  tenancy  shall  have  been  received  (which 
shall  last  happen). 

Sec.  9  enacts  that  where  rent  amounting  to  20^.,  reserved  by  a  lease 
in  writing,  shall  have  been  wrongfully  received,  no  right  shall  accrue  on 
the  determination  of  the  lease,  but  the  right  to  bring  action,  &c.,  shall 
be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  was  first 
wrongfully  received. 

Sec.  10  enacts — That  no  person  shall  be  deemed  to  have  been  in  pos- 
session of  any  land  within  the  act,  merely  by  reason  of  having  made  an 
entry  thereon. 

Sec.  1 1  enacts — That  no  continual  or  other  claim  shall  preserve  any 
right  of  making  an  entry  or  distress  or  of  bringing  an  action. 

Sec.  12  enacts — That  when  any  one  or  more  of  several  persons  enti- 
tled to  any  land,  &c.  as  co- partners,  &c.  shall  have  been  in  possession  of 
of  the  entirety,  such  land,  &c.  such  possession,  &c.  shall  not  be  deemed 
to  have  been  the  possession  of  or  by  the  other  person  or  persons  or  any 
of  them,  entitled  to  the  other  share  of  such  lands,  &c. 

Sec.  13  enacts — That  when  a  younger  brother  or  other  relation  of  the 
person  entitled  as  heir  to  any  land,  or  any  rent,  shall  enter  into  the  pos- 
session, &c.  such  possession,  &c.  shall  not  be  deemed  to  be  the  posses- 
sion, &c.  of  or  by  the  person  entitled  as  heir. 

Sec.  14  provides — That  when  any  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his 
agent  in  writing,  signed  by  the  person  in  possession  of  such  land  or 
rent,  then  such  possession,  «&c.  of  or  by  the  person  by  whom  such  ac- 
knowledgment shall  havebeen  given,  shall  be  deemed  to  have  been  the 
possession  of  the  person  to  whom  or  to  whose  agent  such  acknowledge- 
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ir.ent  shall  have  been  given  at  the  time  of  giving  the  sarae,  and  the  right 
of  such  last-raentioned  person,  or  any  person  claiming  through  hira,  to 
make  an  entry  or  distress  or  bring  an  action,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  of  such  acknowledgment,  or  the 
last  of  such  acknowledgments,  if  more  than  one. 

Spc.  15  enects— That  when  no  such  acknowledgment  as  aforesaid 
shall  have  been  given  before  the  passing  of  this  act,  and  the  possession 
or  receipt  of  the  profit  of  the  land  shall  not  at  the  time  of  the  passing 
of  the  act  have  been  adverse,  then  the  person  claiminj.-  to  be  entitled 
thereto,  or  the  person  claiming  through  him,  may,  notwithstanding  tlie 
period  of  twenty  years  shall  have  expired,  make  an  entry  or  distress  or 
bring   an  aclion,  at  any  time  within  five  years  next  after  passing  of 

the  act.  ,       .  ,       p 

Sec.  16  enacts— That  if  at  the  time  at  which  the  right  of  any  person 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land,  &c. 
shall  have  first  accrued,  such  person  shall  have  been  underany  ot  the  dis- 
abilities of  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  then  such  person,  or  the  person  claiming  through 
him,  may,  notwithstanding  the  period  of  twenty  years  have  expired, 
make  an  entry  or  distress  or  bring  an  action  at  any  time  with-n  ten 
years  next  after  the  time  at  which  the  person  to  whom  such  rignt  shall 
have  accrued,  shall  have  ceased  to  be  under  any  such  disability,  or  shall 
have  died  (whichever  shall  have  first  happened.) 

Sec.  17  enacts— That  no  entry,  distress,  or  action  shall  be  made  or 
brouo-ht  by  any  person  who,  at  the  time  at  which  his  right,  &c.  shall 
have'^first  accrued,  shall  be  under  any  of  the  disabilities  before-men- 
tioued,  or  by  any  person  claiming  through  him,  but  within  lorty  years 
next  after  the  time  at  which  such  right  shall  have  first  accrued,  although 
the  person  under  disability  at  such  time  may  have  remained  under  one 
or  more  of  such  disabilities  during  the  whole  of  such  forty  years,  or 
allhouoh  the  terra  of  ten  years  from  the  time  at  which  he  shall  have 
ceased^to  be  under  any  such  disability,  or  have  died,  shall  not  have  ex- 
pired, f  1      J- 

Sec.  18  enacts—That  when  any  person  shall  be  under  any  ot  the  dis- 
abilities before  mentioned,  at  the  time  at  which  his  right,  &c.  shall  have 
first  accrued,  and  shall  depart  this  life  without  having  ceased  to  be  un- 
der any  such  disability,  no  time  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  such  land  or  rent  beyond  the  period  of  twer.ty  years 
next  after  the  right  of  such  person  shall  have  first  accrued,  or  the  period 
of  ten  years  next  after  the  time  at  which  such  person  shall  have  died, 
shall  be  allowed  by  reason  of  any  disability  of  any  other  person. 

Sec.  19  enacts— That  no  part  ot  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  nor  the  islands  of  Man,  Gueriise\ ,  Jersey,  Alderney 
or  Sark.  or  any  island  adjacent  to  any  of  them  (being  part  of  the  domi- 
nions of  his  Majesty),  shall  be  deemed  to  be  beyond  seas. 

Sec,  20  enacts— That  when  the  right  of  any  person  to  make  an  entry 
or  distress  or  bring  an  action  to  recover  any  land  or  rent  to  which  he 
may  have  been  entitled,  for  an  estate  or  interest  in  possession  shall 
have  been  barred  by  the  determination  of  the  period  before  limited, 
which  shall  be  applicable  in  such  case,  and  such  person  shall  at  any 
lime  during  the  said  period  have  been  entitled  to  any  other  estate,  inte- 
rest, right'or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or  to 
thesara^e  land  or  rent,  no  entry.  «&c.  shall  be  made  or  brought  by  such 
person,  or  any  person  claiming  through  hira,  in  respect  of  such  other 
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estate,  &c.  unless  in  the  meantime  such  lincl  or  rent  shall  have  been  re- 
covered by  some  person  entitled  to  an  estate,  &c.  which  shall  have  been 
limited  or  taken  effect  after  or  in  defeasance  of  such  estate  or  interest 
in  possession. 

Sec.  21  enacts — That  when  the  riofht  of  a  fenant  in  tail  of  any  land 
or  rent  to  make  an  entry  or  distress  or  to  brina^  an  action  to  recover  the 
same,  shall  have  been  barred  by  reason  of  the  same  not  havinjr  been 
made  or  brought  within  the  period  before  limited,  which  shall  be  p.p- 
plicable  in  such  case,  no  such  entry.  &c.  shall  be  made  or  broiiorht  by 
any  person  claiming  an  estate,  &c.  which  such  tenant  in  tail  might  have 
barred. 

Sec.  23  enacts — That  when  a  tenant  in  tail  of  any  land  or  rent,  en- 
titled to  recover  the  same,  shall  have  died  before  the  expiration  of  the 
period  before  limited,  which  shall  be  applicable  in  such  case,  for  mak- 
ing  an  entry  or  dislress  or  bringing  an  action,  no  person  claiming  any 
estate,  interest,  or  right  which  such  tenant  in  tail  might  ha\e  barred 
shall  make  an  entry,  &c.  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made  such 
entry  or  distress  or  brought  such  action. 

Sec.  23  enacts — That  where  there  shall  have  been  possession,  under 
an  assurance,  by  a  tenant  in  tail,  which  shall  not  bar  the  remainders, 
they  shall  be  barred  at  the  end  of  twenty  years  afterthe  time  when  the 
assurance,  if  then  executed,  would  have  barred  them. 

Sec.  24  enacts  — That  after  the  said  31st  day  of  December,  1833,  no 
person  claiminof  any  land  or  rent  in  equity  shall  bring  any  suit  to  reco\  er 
the  same,  but  uithin  the  period  during  which  he  might  have  made  an 
entry  or  distress  or  brought  an  action  to  recover  the  same  respectively 
if  he  had  been  entitled  at  law  to  such  estate,  as  he  shall  claim  therein  in 
equity. 

Sec.  25  enacts — That  when  any  land  or  rent  shall  be  vested  in  a  trus- 
tee upon  any  express  trust,  the  right  of  the  cestui  ^?/p  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or  any 
person  claiming  through  him,  shall  be  deemed  to  have  first  accrued,  at 
and  not  before  the  time  at  which  such  land  or  rent  shall  have  been  con- 
veyed to  a  purchaser  for  a  valuable  consideration,  and  shall  then  be 
deemed  to  have  accrued  only  as  against  such  purchaser  and  any  person 
claiming  through  him. 

Sec.  26  enacts — That  in  case  of  a  concealed  fraud  the  right  of  any 
person  to  bring  a  suit  in  equity  for  the  recovery  of  any  laud  or  rent  of 
which  he,  or  any  person  through  whom  he  claims,  may  have  been  de- 
prived by  such  fraud,  shall  be  deemed  to  have  first  accrued  at  and  not 
before  the  time  at  which  such  fraud  shall  or  with  reasonable  diligence 
might  have  been  first  known  or  discovered  ;  prov  ided  that  nothing  in 
this  clause  contained  shall  enable  any  owner  of  lands  or  rents  to  have  a 
suitin  equity  on  account  of  fraud,  against  any  bona  fide  purchaser  for 
valuable  consideration  who  has  not  assisted  in  the  commission  of  such 
fraud,  and  who  at  the  time  that  he  made  the  purchase  did  not  know  and 
had  no  reason  to  believe  that  any  such  fraud  had  been  committed. 

Sec.  27  enacts — That  nothing  in  this  act  contained  shall  interfere 
with  any  rule  or  jurisdiction  of  Courts  of  Equity  in  refusing  relief  on 
the  ground  of  acquiescence  or  otherwise  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  virtue  of  the  act. 

Sec.  28  enacts — That  when  a  mortgagee  shall  have  obtained  posses- 
sion, the  mortgagor,  or  any  person  claiming  through  him  shall  not  bring 
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a,  suit  to  redeem  but  within  twenty  years  next  after  the  time  at  which 
the  mortg;aoee  obtained  possession,  unless  in  the  meantime  an  acknow- 
l^do  ment  of  the  title  of  the  mortg-agoror  of  his  right  of  redemption  shall 
have  been  given  in  writing,  signed  by  the  mortgagee  or  the  person  claim- 
ing through  him  \  and  in  such  case  no  such  suit  shall   be  brouo-ht  but 
within  20  years  next  after  the  timeat  which  suchacknowledgment  or  the 
last  of  such  acknowledgments,  if  more  than  one,  was  given  ;    and  when 
there  shall  be  more  than  one  mortgagor,  or  more  than  one  person  claiming 
through  the  mortgager  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mortgagors,  or  his  or  iheir  agent,  shall  be  as  effectual  as  if 
the  same  had  been  given  to  all  such  mortgagers  ;  but  where  there  shall 
be  more  than  one  mortgagee,  or  more  than  one  person  claiming  the  es- 
tate or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment, 
signed  by  one  or  more  of  such  mortgagees  or  persons,   shall  be  effectual 
only  as  against  the  party  or  parties  so  signing.     Persons  claiming  by, 
from,  or  under  him  or  them,  and  any  person  or  persons  entitled  to  any  es- 
tate or  estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance  of 
his  or  their  estate  or  estates,  and  shall  not  operate  to  give  to  the  mortgao-or 
a  right  to  redeem  as  against  the  person  or  persans  entitled  to  any  other 
undivided   or  divided  part  of  the  money  or  land  or  rent  •,  and  where 
such  of   the   mortgagees,   &c.  as  shall  have  given   such  acknowledg- 
ment shall  be  entitled  to  a  divided  part  of  the  land,  &c.  comprised  in 
the  mortgage,  or  some  estate  or  interest  therein,  and  not  to  any  ascer- 
tained part  of  the  mortgaged  money,  the  mortgagor  shall  be  entitled  to 
redeem  the  same  divided  part  of  tbe  land  or  rent  on  payment,  with  inte- 
rest, of  the  part  of  the   mortgage  money  which  shall  bear  the  same  pro- 
portion to  the  whole,  as  the   value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised 
in  the  mortgage. 

Sec,  22  enacts — That  it  shall  be  lawful  for  any  archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other  spiritual 
or  eleemosynary  corporation  sole,  to  make  an  entry  or  distresb  or  to 
bring  an  action  or  suit  to  recover  any  land  or  rent  after  the  time  at  which 
the  right  of  such  corporation  sole,  or  of  his  predecessor  shall  first  have 
accrued,  within  the  period  during  which  two  persons  in  succession  shall 
have  held  tbe  office  on  benefice  in  respect  whereof  such  land  or  rent 
shall  be  claimed,  and  six  years  after  a  third  person  shall  have  been  ap- 
pointed thereto,  if  the  times  of  such  two  incumbencies  and  such  term  of 
six  years  taken  together  shall  amount  to  the  full  period  of  sixty  years  ; 
and  if  such  times  taken  together  shall  not  amount  to  the  full  period  of 
sixty  years,  then  during  such  further  number  of  years  in  addition  to 
such  six  years,  as  will,  with  the  time  of  the  holding  of  such  two  persons 
and  such  six  years  make  up  the  full  period  of  sixty  years  ;  and  after 
the  said  3 1st  of  December,  1833,  no  such  entry,  distress,  action,  or  suit 
shall  be  made  or  brought  at  any  timebeyond  such  period. 

Sec.  30  enacts — That  after  the  said  3 1st  of  December,  1 833,  no  person 
shall  bring  any  qiiare  impedit  or  other  action  or  any  suit  to  enforce  a 
right  to  present  to  or  bestow  any  church,  vicarage,  or  other  ecclesias- 
tical benefice,  as  tbe  patron  thereof,  after  the  expiration  of  the  period 
during  which  three  clerks  in  succession  shall  have  held  the  same,  all  of 
whom  shall  have  obtained  posses.^ion  adversely  to  the  right  of  presen- 
tation or  gilt  of  such  person,  or  of  some  person  through  whom  he  claims, 
if  the  times  of  such  iracumbencies  taken  together  shall  amount  to  the 
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full  period  of  sixty  years  ;  and  if  the  times  of  such  incumbencies  shall 
not  amount  to  the  period  of  sixty  years,  then  after  such  further  time  as 
with  the  times  of  such  incumbencies  will  make  up  the  period  of  sixty 
years. 

Sec.  31  enacts — That  when  on  the  avoidance,  after  a  clerk  shall  have 
obtained  possession  of  an  ecclesiastical  benefice  adversely  to  the  right 
of  presentation  of  the  patron,  a  clerk  shall  be  presented  or  collated 
thereto  by  his  Majerty  or  the  ordinary  by  reason  of  a  lapse,  such  clerk 
shall  be  deemed  to  have  obtained  possession  adversely  to  the  right  of 
presentation  of  such  patron ;  but  when  a  clerk  shall  hive  been  pre- 
sented by  his  Majesty  upon  the  avoidance  of  a  benefice  in  consequence 
of  the  incumbent  having  been  made  a  bishop,  the  incumbency  of  such 
clerk  shall  be  deemed  a  continuation  of  the  incumbency  of  the  clerk  so 
made  bishop. 

Sec.  32  enacts — That  every  person  claiming  a  right  to  present  to  any 
ecclesiastical  benefice,  as  patron,  by  virtue  of  any  estate,  &c.  which  the 
owner  of  an  estate  tail  in  the  advowson  might  have  barred,  shall  be 
deemed  to  be  a  person  claiming  through  the  person  entitled  to  such  es- 
tate tail,  and  the  right  to  bring  any  quare  impedit,  action  or  suit  shall 
be  limited  accordingly. 

Sec.  33  enacts— That  after  the  3 1st  day  of  December,  1833,  no  per- 
son shall  bring  any  quare  impedit  or  other  action  or  any  suit  to  enforce 
a  right  to  present  to  any  ecclesiastical  benefice,  as  the  patron,  after  the 
expiration  of  one  hundred  years  from  the  time  at  which  a  clerk  shall 
have  obtained  possession  of  such  benefice  adversely  to  the  right  of  such 
person,  or  of  some  person  through  whom  he  claims,  or  of  some  person 
entitled  to  some  preceding  estate  or  interest,  or  undivided  share,  or  alter- 
nate right  of  presentation  held  or  derived  under  thesarae  title,  unless  a 
clerk  shall  subsequently  have  obtained  possession  of  such  benefice  on 
the  presentation  of  the  person  so  claiming,  or  of  some  person  through 
whom  he  claims,  or  of  some  other  person  entitled  in  respect  of  an  estate^ 
share,  or  right  held  or  derived  under  the  same  title. 

Sec  34  enacts — That  at  the  determination  of  the  period  limited  by 
this  act  to  any  person  for  making  an  entry  or  distress,  or  bringing  any 
writ  of  quare  impedit  or  other  action  or  suit,  the  right  and  title  of  such 
person  to  the  land,  rent,  or  advowson  shall  be  extinguished. 

Sec.  35  enacts — That  the  receipt  rent  payable  by  any  tenant  or  lessee 
shall,  as  against  such  lessee  or  any  person  claiming  under  him  (but  sub- 
ject to  the  If-ase),  be  deemed  to  be  the  receipt  of  the  profits. 

Sec.  36  enacts — That  real  and  mixed  actions  shall  be  abolished  after 
the  3 1st  December,  1834,  except  a  writ  of  right  of  dower,  or  writ  of 
dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  ejectment,  or  a  plaint 
for  freebench  or  dower. 

Sec.  37  enacts — That  when  on  theSlst  day  of  December,  1834,  any 
person  who  shall  not  have  a  right  of  entry  to  any  land  shall  be  entitled 
to  maintain  any  such  writ  of  real  action,  such  writ  or  action  may  be 
brought  at  any  time  before  the  1st  day  of  June  1835,  in  case  the  same 
might  have  been  brought  if  this  act  had  not  been  made,  notwithstanding 
the  period  of  twenty  years  shall  have  expired. 

Sec.  38  enacts — That  when,  on  the  said  first  day  of  June,  1835,  any 
person  whose  right  ol  entry  to  any  land  shall  have  been  taken  away 
by  any  descent,  cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  real  action,  such  writ  or  action  may  be  brought  after  the 
said  1st  day  of  June,  1835,  but  only  within  the  period  during  which  by 
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virtue  of  the  act,  an  entry  might  have  been  made  upon  the  same  land, 
if  tlie  right  of  entry  had  not  been  so  taken  away. 

Sec.  39  enacts — That  no  descent,  cast,  discontinuance,  or  vvarranly, 
which  may  happen  or  be  made  after  the  said  31st  day  of  December, 
1833,  shall  toll  or  defeat  any  right  of  entry  or  acton. 

Sec.  40  enacts  — That  after  the  31st  day  of  December,  1833,  no  action 
or  suit  or  other  proceeding  shall  be  brought,  to  recover  any  sun*  of 
money  secured  by  any  mortgage,  judgment  or  iien,  or  otherwise  cliarged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of  giving  a  discharoe 
for  a  release  of  the  same,  unless  in  the  meantime  some  part  of  the  prin- 
cipal money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  ao-ent, 
and  in  such  case  no  such  action,  &c.  shall  be  brought  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or  the  last  of  such  pay- 
ments or  acknowledgments,  if  more  than  one. 

Sec.  41  enacts — That  after  the  31st  day  of  December,  1833,  no  ar- 
rears of  dower,  nor  any  damages  on  account  of  such  arrears,  shall  be 
recovered  or  obtained  for  a  longer  period  than  six  years  next  before 
action  bn^ught, 

Sec.  12  enacts — That  after  the  3 1st  of  December,  1833,  no  arrears  of 
rent  or  of  interest  in  respect  of  any  money  charged  upon  or  payable  out 
of  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears,  shall  be  recovered  by  any  distress,  action,  or  suit  but 
within  six  years  next  after  the  same  respectively  shall  have  become  due 
or  next  after  an  acknowledgment  in  writing  shall  have  been  given 
signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent : 
provided  nevertheless,  that  where  any  prior  mortgagee  or  other  incum- 
brancer shall  have  been  in  possession,  within  one  year  next  before  ac- 
tion or  suit,  by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance,  the  person  entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  possession,  although  such  time  may 
have  exceeded  the  term  of  six  years. 

Sec.  43  enacts — That  after  the  31st  of  December.  1833,  no  person 
claiming  any  tithes,  legacy,  or  other  properly  shall  bring  a  suit  or  other 
proceeding  in  any  spiritual  court  to  recover  the  same  but  within  the 
period  during  which  he  might  bring  an  action  or  suit  at  law  or  in 
Equity. 

Sec.  14  enacts — That  this  act  shall  not  extend  to  Scotland  ;  and  shall 
not,  so  far  as  it  relates  to  any  rioht  to  present  to  or  bestow  any  church 
vicarage,  or  other  ecclesiastical  benefice,  extend  to  Ireland. 

Sec.  44  enacts— That  the  act  may  be  amended,  &c.  in  the  present 
session. 
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ABSTRACT  OF  THE  ACT, 

3d  and  4th  Wm,  IV.,  Cap.  27, 

Entitled  an  act  for  the  teliefofihe  (Xvners  of  tithes  in  Ire1ad,and  for  the 
amejidment  of  an  act  passed  in  the  last  session  of  'parliament^  ivtttuled 
an  act  to  amend  three  acts  passed  respectively  in  the  fourth,  fflh,  and 
in  the  seventh  and  eighth  years  of  the  reign  of  his  late  Majesttj  King 
George  the  Fourth^  providing  for  the  establishing  of  compositions  for 
tithes  in  Ireland,  and  to  make  such  compositions  permanent. 

Section  ] .  enacts — That  it  shall  be  lawful  for  the  commissioners  of 
the  treasury,  by  warrant  under  their  hands,  to  cause  any  number  of  Ex- 
chequer bills  to  be  made  out,  for  any  sura  or  sums  of  money,  not  exceed- 
ing, in  the  whole,  the  sum  of  one  million  pounds  ;  and  such  bills  shall 
be  made  out  in  like  manner,  form,  and  order,  and  accordinjr  to  like 
rules  and  directions,  except  where  other  directions  are  particularly  ex- 
pressed, as  are  directed  in  the  48tb,  George  III.  cap  1. 

Sec.  2  enacts — That  all  the  clauses,  &c..  of  the  48,  Geo.  III.  shall 
extend  to  this  act  as  fully,  to  all  intents  and  purposes,  as  if  the  said 
clauses,  &c.,  bad  betn  re-enacted. 

Sec.  3,  enacts — That  the  said  Exchequer  bills  shall  bear  an  interest 
not  exceeding  the  rate  of  three  pence  halfpenny  per  centum  per  diem; 
and  the  principal  sum,  and  the  interest,  accruing  due.  shall  be  made 
payable  at  such  periods  and  at  such  places  as  t-hall  be  fixed  by  the  com- 
missioners of  the  treasury  ;  nevertheless  so  as  that  all  such  bills  shall 
be  made  payable  within  five  years  Irom  the  date  thereof;  and  that  the 
principal  sum,  and  such  interest  as  may  be  due  thereon,  shall  he  paid  off, 
either  together  or  separately,  upon  the  days  and  times  appointed  for  the 
payment. 

Sec.  4,  enacts — That  all  such  Exchequer  bills,  or  so  many  of  them  as 
shall  remain  undischarged  and  uncancelled  after  the  days  on  which  they 
shall  become  due.  shall,  after  that  time,  be  current  to  all  receivers  and 
collectors  in  (ireat  Britain  and  Ireland,  of  the  customs,  excise,  or  any 
revenue,  &c.,  piiyableto  his  Majesty,  his  heirs,  or  successors,  and  also, 
at  the  receipt  of  the  Exchequer  in  Great  Britain,  and  at  the  bank  of 
Ireland,  to  the  credit  and  account  of  the  Teller  of  Exchequer  in  Ire- 
land, from  the  said  receivers  or  collectors  ;  but  no  such  receiver  or 
collector  s-hall  exchange,  at  any  time  before  the  day  of  payment  thereof, 
lor  any  money  ot  such  re\enues,  &c..  in  his  hands,  any  Exchequer  bill 
which  shall  have  b  en  issued  hy  virtue  of  the  act,  nor  shall  any  action 
be  maintained  aoainst  such  receiv  er  or  collector  for  refusing  to  exchange 
any  such  Exchequer  bill  for  ready  money  before  the  day  of  payment, 
and  that  such  of  the  bills  as  shall  he  received  at  the  receipt  of  the 
Exchequer  in  Great  Britain,  and  at  the  bank  of  Ireland,  to  the  credit  of 
the  said  Teller  of  the  Exchequer  there,  shall  be  locked  up  and  secured 
as  cash,  according  to  the  course  of  the  Exchequers  of  Great  Britain 
and  Ireland,  established  by  law  for  locking  up  and  securing  monies,  re- 
ceived in  specie  at  the  i^aid  exchequer  or  bank  of  Ireland,  to  the  cre- 
dit of  the  Teller  of  the  said  exchequer  of  IrelanJ. 

Sec.  5,  enacts— That,  when  any  advances  may  become  payable,  it  shall 
be' lawful  for  the  Lord  Lieutenant  of  Ireland  to  certify  to  the  commis- 
sioners of  the  treasury  the  amount  of  the  Exchequer  bills  required,  as 
occasion  shall  arise  for  such  advances, and  thereupon,  the  Lords  Comnais- 
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s'loners  of  the  treasury  shall  certify  to  the  auditor  of  the  receipt  of  his 
Majesty's  exchequer  at  Westminster,  the  amount  of  exchequer  bills  so 
required  ;  and  such  auditor  shall,  on  such  certificate  being-  deposited  in 
his  office,  cause  such  exchequer  bill  or  bills  to  such  amount,  and  payable 
at  such  periods,  and  bearing;  such  rate  of  interest  as  may  be  expressed 
in  the  said  certificate,  to  be  delivered  to  the  Teller  of  his  Majesty's  ex- 
chequer ill  Ireland,  or  to  such  person  as  shall  be  by  such  Teller  duly 
authorized  to  receive  the  same,  and  such  bill  or  bills  shall  be  by  such 
Teller  issued  and  delivered,  upon  the  warrant  in  writing  of  the  said 
Lord  Lieutenant,  to  the  person  or  persons  in  such  warrant  named  ; 
and  every  such  exchequer  bill  shall  bear  date  on  the  day  which  the 
Lords  Commissioners  of  the  treasury  shall  appoint,  and  shall  be  signed 
by  the  auditor  of  the  receipt  of  his  Majesty's  exchequer  at  Westminster, 
or  in  his  name  by  any  person  duly  authorised. 

Sec.  6,  enacts — that  it  shall  be  lawful  for  the  governor  and  company 
of  the  Bank  of  England,  or  the  g-overnor  and  company  of  the  Bank 
of  Ireland,  or  for  the  directors  and  company  of  the  Provincial  Bank 
of  Ireland,  to  advance  upon  the  credit  of  the  exchequer  bills  issued  un- 
der the  act,  any  sum  or  sums  of  money  not  exceeding',  in  the  whole,  the 
sum  of  one  million  pounds,  any  thing  in  the  act  5th  and  6th  William 
and  Mary,  cap.  20,  or  any  other  act  or  acts  to  the  contrary  notwith- 
standing. 

Sec.  7  enacts — that  it  shall  be  lawful  for  any  person  entitled  to  any 
tithes  of  lands  in  Ireland  for  the  years  1831,  or  for  1832,  or  for  1833, 
to  make  application  at  any  time  within  three  calendar  months   after 
the  passing  of  the  act  to  the  said  Lord  Lieutenant,  praying  relief  in  res- 
pect of  such  tithes;  and  such  application  shall  be  made  by  a  memorial, 
showing  the  tithes  in  respect  whereof  such  relief  may  be  sought,  and  the 
right  and  interest  of  such  person  in  and  to  the  same,  and  the  amount  or 
value  thereof,  computed  as  hereinafter  mentioned  ;  and  to  each  such  me- 
morial shall  be  annexed  a  schedule,  specifying  the  several  lands  out  of 
which  and  the  year  in  whi(hsuch  tithes  may  have  arisen  or  arise,  and 
the  amount  or  value  arising  out  of  each  holding,  and  the  names  and  des- 
criptions of  the  several  persons  chargeable  with  each  item  in  each  year, 
and  what,  if  any,  portion  has  been  paid  or  satisfied,    and  the  sums  re- 
maining due  by  each  of  such  persons ;  and  if  the  value  of  the  tithes  shall 
have  been  ascertained  by  composition,   agreement,  or  otherwise,  then 
the  value  thereof  shall  be  calculated  on  the  average  of  the  sums  annually 
paid  or  agreed  or  adjudged  to  be  paid  on  account  of  the  tithes  of  the 
same  lands  for  the  years  1828,  1829,  and  1830  ;  and  such  memorial  and 
schedule  shall  distinguish  tbe  tithes  payable  under  and  by  virtue  of  any 
composition  or  agreement,  and  those  not  so  payable  ;   and  the  several 
matters  set  forth  in  each  memorial  and  schedule  shall  be  verified   on 
oath  by  the  memorialist,  such  oath  to  be  administered  by  any  justice 
of  the  peace  for  the  county  in  which  such  memorialist  usually  resides ; 
and  with  every  such  memorial  and  schedule  a  duplicate  thereof  shall 
he  transmitted  to  the  said  Lord  Lifutenant,  provided  that  if  it  shall  ap- 
appear  by  the  oath  of  such  memorialist  that  evidence  of  the  sums  paid 
or  agreed  or  adjudged  to  he  paid  cannot  be  had  by  reference  to  any 
books  of  accounts,  papers   or  documents  in  the  power  or  possession  of 
such  memorialist,  or  of  his  agents,  bailiffs  or  proctors,  or  by  any  adju- 
dications made  in  respect  of  such  tithes  for  the  years  aforesaid,   then  it 
shall  be  lawful  for  such  memorialist  to  calculate  the  value  thereof  ac- 
cording to  the  best  information  he  can  obtain,  and  to  verify  the  sara« 
to  the  best  of  his  belief  and  information. 
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Sec.  8,  enacts^— That  no  tithes  for  the  year  1831  or  1832  shall  be  in- 
cluded in  any  such  memorial  or  schedule  which  may  become  due  by 
persons  who  do  not  at  the  time  of  presenting  such  memorial  continue 
interested  in  or  in  occupation  of  the  lands  ;  nor  shall  any  composition 
for  tithes  be  included  in  such  memorial  and  schedule,  the  payment  of 
which  may  have  been  ag^reed  for  and  undertaken  by  any  person  entitled 
to  enter  into  such  agreement  and  undertaking"  under  act  2  and  3  Wm. 
IV.  cap.  119. 

Sec.  9,  enacts — That  in  future  it  shall  nol  be  lawful  to  take  any  such 
proceedings  for  the  recovery  of  any  tithes  or  arrears  of  tithes  which 
may  have  become  vested  in  his  Majesty,  his  heirs  and  successors,  under 
the  act,  2,  Wm.  TV.  cap.  41,  as  by  such  act  directed;  and  every  court 
wherein  any  such  proceedings  may  have  been  taken  shall  forthwith  stay 
such  proceedings,  and  in  case  any  writ  or  process  of  execution  shall 
have  issued,  set  aside  the  same,  and  discharge  the  defendant  if  taken 
thereunder  ;  and  any  ecclesiastical  person  who  may  be  desirous  of  relief 
under  the  act,  in  respect  of  any  tithes  for  the  year  1831,  shall  and  may 
include,  in  such  memorial  and  schedule,  the  tithes  to  which  such  ectle- 
siastical  person  may  have  been  entitled  for  the  said  year,  although  he 
may  have  received  relief  under  2  Wm.  IV.  cap.  41,  provided  that  in 
such  case  any  ecclesiastical  person  desirous  of  relief  shall  state  in  his 
memorial  the  sums  advanced  to  him  under  authority  of  said  act,  2, 
Wm.  IV.  cap.  41. 

Sec,  10,  enacts — That  upon  every  such  application,  it  shall  be  lawful 
for  the  Lord  Lieutenant  of  Ireland,  by  and  with  the  advice  and  consent 
of  his  Majesty's  privy  counsel  there,  to  declare  the  person  making  such 
application  entitled  to  relief,  and  upon  such  declaration  the  right,  title, 
and  interest  of  such  person  in  and  to  all  tithes  due  and  unpaid  for  the 
years  1831,  1832,  and  1833,  save  and  except  the  tithe  composition,  be- 
fore directed  not  to  be  included,  and  also  his  right,  title,  and  interest  in 
and  to  all  tithes  remaining  due  and  unpaid  for  any  year  previous  to 
1831,  shall  wholly  cease  and  determine. 

Sec.  1 1 ,  provides — That  the  declaration  of  Lord  Lieutenant  and 
coimcil  on  the  right  of  any  memorialist  shall  only  decide  the  right  of 
such  memorialist  to  relief;  but  that  the  determination  of  any  tribunal 
or  court  of  justice  upon  the  right  of  property  in  the  tithes  included  in 
such  memorial  and  schedule  shall  not  prejudice  the  recovery  by  his 
Majesty  of  any  advances  made  under  this  act,  or  any  instalment  thereof, 
of  and  from  the  person  who  shall  be  intituled  to  the  receipt  of  the  com- 
position for  such  tithss. 

Sec.  12,  enacts — That  the  Lord  Lieutenant  and  council  shall  cause 
notice  of  every  application  which  shall  be  made  to  them,  and  upon 
which  they  shall  declare  the  applicant  entitled  to  relief,  to  be  inserted 
in  the  Dublin  Gazette  and  in  some  newspaper  commonly  circulated  in 
the  neighbourhood  of  the  parish,  and  also  to  be  posted  on  the  usual 
places  for  posting  notices  of  applications  for  grand  juryj)resentments  in 
such  parish  ;  and  every  such  notice  shall  mention  some  convenient  dwel- 
ling house  in  or  near  to  such  parish,  where  a  copy  of  every  such  memo- 
rial  and  schedule  shall  be  deposited  and  remain  lor  twenty-one  days 
(Sunday  not  included)  next  ensuing  the  date  of  such  notice,  and  be- 
tween the  hours  of  ten  in  the  raoniiug  and  four  in  theafteanoon,  open 
to  public  inspection  ;  and  the  Lord  Lieutenant  and  council  shall  cause  a 
a  copy  of  such  memorial  and  schedule  to  be  so  deposited  for  public 
inspection,  and  it  shall  U  lawful  for  any  person  to  make  any  extract 
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therefrom  without  fee  or  reward  ;  and  the  publication  in  the  Dublin 
Gazette  of  any  such  notice  shall  be  sufficient  evidence  of  the  application 
mentioned  therein,  and  of  the  party  making  the  same  having  been  de- 
clared entitled  to  relief. 

Sec.  ]  3,  enacts — That  special  sessions  for  the  purpose  of  revising  all 
memorials  and  schedules  shall  be  held  in  each  county  by  and  before 
the  assistant  barrister  or  chairman  of  the  sessions  of  such  or  any  adjoin- 
ing county  or  his  deputy,  and  such  special  sessions  shall  be  held  at  such 
tiiues  and  places,  and  observe  such  order  in  the  revision  all  such  me- 
morials and  schedules  as  the  Lord  Lieutenant  shall  direct  ;  and  the 
clerk  of  the  peace  in  and  for  each  such  county,  or  his  deputy,  shall, 
twenty-one  days  at  least  before  the  first  day  appointed  for  the  holding 
of  such  special  sessions,  cause  to  bo  posted  on  conspicuous  places 
within  each  countj^,  notices  that  such  session  will  be  holden  for  the  re- 
vision of  such  memorials  and  schedules  on  the  days  and  at  the  places  ap- 
pointed, and  shall  specify  the  memorials  and  schedules  to  be  revised  at 
each  such  time  and  place  appointed  for  the  holding  of  such  special  ses- 
sions, and  shall  reqj'.ire  the  parties  desirous  of  making  objections  to 
any  charge  or  item  in  any  such  memorial  and  schedule  to  enter  the 
same  with  such  clerk  of  the  peace  on  or  before  the  first  day  of  the  meet- 
ing of  the  special  sessions,  and  in  the  case  of  memorials  relating  to 
tithes  which  arise  out  of  lands  situate  in  different  counties,  the  Lord 
Lieutenant  shall  and  may  refer  the  same  for  revision  to  the  special  ses- 
sions holden  in  any  of  such  counties  ;  and  such  lands  shall  for  the  pur- 
poses of  the  act,  be  deemed  to  be  situate  in  such  coanty. 

Sec.  14,  enacts — That  every  person  who  may  think  himself  agrieved 
by  any  charge  made  or  credit  omitted  in  any  such  schedule  shall  six 
clear  days  before  the  day  appointed  for  the  revision  give  to  the  memo- 
rialist, or  his  agent,  bailiff,  or  tithe  proctor,  or  leave  at  the  dwelling 
house  of  such  memorialist,  or  of  his  agent,  bailiff,  or  tithe  proctor,  or  in 
case  the  memorialist  or  his  agent  shall  not  reside  in  the  parish,  then  to 
the  high  constable  of  the  barony,  a  notice  in  writing  of  his  intention  to 
object  to  such  charge,  or  to  claim  such  credit ;  and  such  high  constable 
'  shall  without  delay,  transmit  all  notices  so  given,  to  the  clerk  of  the 
peace,  who  shall  enter  the  same,  and  deliver,  upon  demand,  a  list  thereof 
to  the  memorialist  concerned  therein,  who  shall  pay  for  such  list  a  fee 
of  live  shillings. 

Sec  15.  enact; — That  the  clerk  of  the  peace  for  each  county,  or  his 
deputy,  shall  attend  at  each  such  special  sessions,  and  shall,  in  a  book 
for  that  purpose  provided,  and  which  book  shall  be  a  record  of  the 
county,  enter  all  such  objections  as  he  shall  be  required  ;  and  the  Lord 
Lieutenant  shall  cause  the  original  of  every  such  memorial  and  sche- 
dule to  be  transmitted  to  the  clerk  of  the  peace  for  the  county  in  which 
such  memorial  and  schedule  are  to  be  revised. 

Sec.  16,  enacts — That  the  barrister  presiding  at  each  such  special  ses- 
sions shall  hear  and  decide  upon  all  such  objections  to  any  charge  or 
item  in  each  memorial  and  schedule  as  shall  be  entered  with  the  clerk  of 
the  peace,  intheorder  in  which  the  same  shall  have  been  entered,  and  shall 
have  all  such  powers  of  administering  oaths  to  witnesses  and  parties, 
and  compelling  the  attendance  of  such  witnesses  and  parties,  and  for 
punishing  persons  giving  false  testimony,  and  for  trving  any  contro- 
verted fact  by  a  jury,  and  in  all  respects  have  and  exercise  such  jurisdic- 
tions and  powers,  as  any  assistant  barrister  is  empowered  to  exercise 
in  respect  of  any  cause  or  proceeding  by  civil  bill;,  provided  (hat  in  case 
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of  any  objection  to  any  charge  in  such  memorial  and  schedule,  the  rae-' 
moriaiist  shall  be  required  to  give  evidence  in  support  of  the  same,  in 
like  manner  as  the  plaintiff  or  suitor  in  any  cause  or  proceeding  by  civil 
bill ;  and  in  case  of  credit  being  claimed  lor  the  render  or  payment  of 
any  tithe  or  sum  on  account  thereof,  omitted  in  any  memorial  or  sche- 
dule, the  person  claiming  such  credit  shall  be  entitled  and  required  to 
establish  the  same  according  to  the  course  and  practice  of  proceedings 
by  civil  bill  j  provided  that  no  objection  entered  with  the  clerk  of  the 
peace  shall  be  heard  unless  the  person  making  the  same  shall,  if  so 
required  by  such  barrister,  prove  to  the  satisfaction  of  such  barrister 
that  notice  of  such  objection  shall  have  been  given ;  and  every  such  ob- 
jection shall  be  dealt  with  as  if  the  same  M^ere  a  cause  or  proceeding  by 
civil  bill,  in  so  far  as  may  be  consistent  with  the  act  ;  and  the  decisioii 
of  such  barrister  at  such  special  sessions  on  each  such  objection  shall  be 
d  eemed  and  taken  to  be  a  decree  or  d  ismiss,  as  the  case  may  be ;  save  that  no 
process  shall  issue  to  enforce  the  same,  and  that  no  appeal  shall  lie  there- 
from ;  and  for  the  entering  of  every  such  objection,  and  the  signing  of 
every  such  decision,  and  for  returning  any  jury  and  entering  any  ver- 
dict>  or  attending  any  hearing  or  drawing  up  any  decision,  the  like  fees 
shall  be  payable,  and  no  more,  as  are  payable  on  entering  any  cause, 
or  signing  nny  decree  or  dismiss,  or  returning  any  jury  or  entering  any 
verdict,  or  attending  any  hearing  or  drawing  up  any  decree  or  dismiss, 
in  any  proceeding  by  civil  bill ;  and  every  sheriff,  clerk  of  the  peace,, 
or  other  officer  shall  give  attendance  and  do  all  such  matters  at  such 
special  sessions  as  he  maj  be  bound  to  do  at  any  sessions  held  for  the 
hearing  and  determining  causes  by  civil  bill. 

See.  17,  enacts — That  the  said  assistant  barrister  or  chairman  shall 
award  such  costs  upon  the  hearing  of  every  such  objection,  as  any  assis- 
tant barrister  may  have  power  and  authority  to  award  on  any  proceeding 
by  civil  bill,  and  such  costs  shall  be  in  like  manner  taxed  ;  and  for  the 
recovery  and  levying  of  such  costs  execution  shall  and  may  issue,  as  in 
any  such  proceeding  by  civil  bill^  against  the  body  or  goods  of  the 
party  against  whom  such  award  shall  be  made. 

Sec.  18,  enacts — That  the  assistant  barrister  or  chairman,  having 
heard  and  decided  upon  all  such  objections  as  may  be  made,  shall 
amend,  and  transmit  such  memorial  and  schedule,  so  amended,  with 
his  signature  thereunto  attached,  to  the  Lord  Lieutenant,  who  shall 
thereupon  authorize  and  direct  such  sum  to  be  advanced  as  shall  appear 
by  the  memorial  and  schedule,  so  amended  and  attested,  lo  be  due  and 
owing  on  account  of  the  tithes  included  in  such  memorial  and  schedule, 
deducting  thereout  twenty-five  pounds  per  centum  on  the  amount  of 
such  of  the  said  tithes  as  shall  so  appear  due  and  owing  for  the  jears 
1831,  1832,  or  either  of  them,  and  fifteen  pounds  per  c6:»/;;m  on  the 
amount  of  such  of  the  said  tithes  as  shall  appear  due  and  owing  for  the 
year  1833,  and  also  deducting,  in  the  case  of  every  ecclesiastical  person 
who  may  have  received  relief  under  the  said  act  of  2,  Wm.  IV.  any 
monies  which  may  have  been  advanced  under  authority  of  that  act. 

Sec.  19,  enacts — That  the  Lord  Lieutenant  shall  cause  every  such  ori- 
ginal memorial  and  schedule  so  amended,  together  with  a  certificate 
under  his  hand  of  the  amount  of  the  advances  made,  to  be  lodged  with 
the  proper  oflScer  in  the  office  of  the  remembrancer  in  the  Exchequer 
in  Ireland,  there  to  remain  of  record  ;  and  that  the  amount  stated  in 
each  such  certificate  to  have  been  advanced  shall  be  repaid  Ly  five 
cq  tal  instalments,  the  first  thereof  to  be  made  on  the  first  day  of  No- 
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veraber,  which  will  be  in  the  year  1834,  and  one  of  the  four  remaining 
jnstahneiits  to  be  paid  on  each  first  day  of  November  in  the  next  suc- 
ceeding lour  years  ;  and  ^uch  instalments  shall  be  payable  by  the  perton 
who  shall  from  time  to  time  be  entitled  to  the  composition  for  tithes  to 
which  or  to  any  arrears  whereof  the  memorialist  in  respect  of  whose 
right  such  advance  may  have  been  made  shall  be  or  may  have  been 
entitled,  or  wh'.ch  shall  be  or  have  been  established  in  lieu  of  the  tithes 
to  which  or  to  any  arrears  whereof  such  memorialist  shall  be  or  have 
been  entitled  ;  and'each  such  instalment  shall  be  paid  to  the  collector  of 
excise  of  the  district,  or  otherwise  as  the  commissioners  of  tlie  treasury 
shall  direct ;  and  in  default  of  payment  on  the  day  when  the  same  shall 
fall  due,  or  within  three  months  thereafter,  such  instalment  shall  be  re- 
coverable as  a  debt  upon  record  due,  by  the  person  at  such  time  entitled 
to  the  receipt  of  such  composition,  to  the  King's  Majesty,  with  all  costs 
and  charges  ;  provided  that  no  proce?^s  shall  issue  against  the  body  of 
any  person  owing  such  instalment,  and  provided  that  no  landlord  who 
may  have  agreed  and  undertaken  to  pay  any  such  composition  shall  be 
deemed  to  be,  the  person  entitled  to  the  receipt  of  such  composition. 

Sec.  20,  enacts— That  the  monies  from  time  to  time  paid  or  recovered 
shall  be  transmitted  as  the  commissioners  of  the  treasury  shall  direct, 
to  the  creditandaccountoftheTellerof  the  exchequer  in  Ireland, apart 
from  all  other  monies;  and  that  it  shall  be  lawful  for  the  commissioners 
of  the  treasury,   by  warrant  under  their  hands,  to  order  that  all  or  any 
part  of  the  sura  or  suras  of  money  accruing  to  the  credit  of  the  account 
of  the  Teller  of  the  exchequer  in  Ireland,  shall  be  issued  io  such  per- 
son or  persons  in  such  warrant  for  the  purpose  of  being  remitted  to  the 
Receipt  Exchequer  at  Westminster  ;  and  that  there  shall  be  provided 
and  kept  in  the  office  of  the  auditor  of  the  receipt  of  the  Exchequer 
at  Westminster  a  book  or  books  in  which  all  the  monies  paid  to  the  cre- 
dit and  account  of  the  said  Teller,  and  remitted  shall  he  entered  separate 
and  apart  from  all  other  monies ;  and  that  all  the  monies  so  paid  to  the 
credit  and  account  of  the  said  Teller,  and  remitted  and  transferred,  shall 
be  subject  and   liable  to  be  applied  in  the  first  place,  for  paying  off  all 
the  exchequer  bills  to  be  issued  by  virtue  of  the  act,  with  such  interest 
as  shall  be  payable  thereon,  at  (he  days  and  times  and  in  the  order  in 
which  the  same  may  be  directed  to  be  discharged  ;  and  all  such  bills, 
and  interest  thereon,  shall  be  charged  and  chargeable  upon  and  shall  be 
repaid  out  of  the  first  monies  that  shall  so  arise  to  the  credit  and  account 
of  the  said  Teller  of  the  receipt  of  the  exchequer  in  Ireland  ;  and  the 
surplus  of  such  monies,  if  any,  shall  make  part  of  the  consolidated  fund. 
Sec.  21,  enacts— That   on  the  several  days  and  times  on  which  any 
Exchequer  bills  made  pursuant  to  the  act  shall  become  payable,  or  within 
ten  days  thereafter,  the  Commissioners  of  the  Treasury  shall  cause  a  true 
account  to  be  taken  and  attested  by  the  proper-officers  of  all  such  Ex- 
chequer bills  payable  on  such  days  and  times,  and  of  the  monies  which 
shall  then  be  in  the  receipt  of  the  Exchequer  at  Westminster  applicable 
to  the  payment  of  the  same;  and  if  the  money  in  the  said  Exchequer 
from  or  on  account  of  the  payments,  remittances,  and  transfers  to  be 
made  by  the  Teller  of  the  Exchequer  in  Ireland,  shall  not  be  sufficient 
to  discharge  the  principal  and  interest,  then  such  deficiencyshall  be  made 
good  out  of  the  aids  or  supplies  which  shall  be  granted  for.  the  service  of 
-  the  year  in  which  such  bills  shall  become  payable;  and  in  case  the  monies 
arising  from  such  aids  or  supplies  shall  not  at  the  time  be  sufficient, 
'  then  all  the  said  Exchequer  bills  remaining  undischarged,  with  the  inte- 
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rest  and  charges  incident  to  the  same,  shall  be  charged  and  chargeable 
upon  such  monies  as  at  any  time  after  an}-  such  deficiencies  shall  be  or 
remain  in  the  receipt  of  the  exchequer  of  the  consolidated  fund,  except 
such  monies  of  the  consolidated  fund  as  may  have  been  appropriated  to 
any  particular  use  or  uses  by  any  act  or  acts  of  parliament ;  and  such 
monies  of  the  consolidated  fund  shall  be  issued  and  applied  as  soon  as 
the  same  can  be  regularly  ascertained,  for  and  towards  paying  off  and  dis- 
charging such  remaining  exchequer  bills,  interest  and  charges,  until  the 
whole  of  them  shall  be  paid  off  and  discharged,  or  money  sufficient  for 
that  purpose  be  kept  in  the  exchequer,  to  be  payable  on  demand,  to  the 
proprietors  thereof  :  provided,  that  whatever  monies  shall  be  so  i.?sued 
out  of  the  consolidated  fund  shall  be  replaced  by  and  out  of  the  first  sup- 
plies to  be  thereafter  granted  in  parliament,  and  that  whatever  monies 
shall  thereafter  arise  in  the  receipt  of  the  exchequer,  from  or  on  account 
of  the  paymenis,  remittances,  and  transfers,  by  the  leller  of  the  Exche- 
quer in  Ireland,  shall  be  applied  towards  replacing  the  monies  before  is- 
sued out  of  the  aids  or  supplies  or  consolidated  fundus  the  case  may  be. 

Sec,  22,  enacts — That  the  Lord  Lieutenant  shall  cause  a  duplicate 
of  every  memorial  and  schedule  so  amended,  together  with  an  account 
of  the  several  sums  if  any,  recovered  by  his  Majesty,  under  the  provi- 
sions of  the  said  act,  2,  Wm.  IV".  in  respect  of  the  tithes  in  such  memo- 
rial and  schedule,  and  of  the  names  of  the  persons  from  whom  such  sums 
may  have  been  so  recovered,  such  memorial,  schedule,  and  account  be- 
ing attested  by  the  signature  of  the  chief  or  under  Secretary  of  such 
Lord  Lieutenant,  to  be  referred  to  some  proper  person  to  be  by  him  se- 
lected, and  who  shall  be  remunerated  as  the  Lord  Lieutenunt  shall 
think  proper ;  and  such  person  shall  ascertain,  by  inspection  of  such  me- 
morial and  schedule  so  amended,  and  of  such  account,  the  amount  of  the 
sums  remaining  due  on  account  of  tithes  or  any  composition  from  and 
out  of  the  several  lands  liable  thereto,  vrhich  amount,  subject  to  a  deduc- 
tion of  twenty-five  pounds  per  cent,  on  so  much  thereof  as  shall  have 
accrued  due  for  the  years  1831,  or  1832,  and  fifteen  pounds  per  cent. 
on  so  much  thereof  as  shall  have  accrued  due  for  the  year  1833,  shall  be 
the  sum  to  be  added  to  the  composition  payable  out  of  each  of  such  lands 
respective!}-. 

Sec.  23,  enacts — That  the  person  to  whom  such  memorial  and  sche- 
dule shall  have  been  so  referred,  shall  make  out  a  return  of  the  several 
sums  to  be  added  to  the  composition  for  tithes  paj  able  out  of  such  lands, 
specifying  and  particularizing  such  several  lands,  and  the  amount  pay- 
able out  of  each  holding;  and  such  return  shall  be  attached  to  the  dupli- 
cate of  the  memorial  and  schedule  and  account  referred,  and,  together 
therewith,  lodged,  duly  attested  under  his  hand,  with  the  clerk  of  the 
peace  of  the  county  in  which  such  lands  shall  be  situate,  or  if  such  lands 
shall  be  situate  in  two  or  more  counties,  then  with  the  clerk  of  the  peace 
of  any  of  such  counties,  or  certified  copy  of  or  extract  from  such  memo- 
rial and  schedule,  or  return,  shall  be  sufficient  evidence  of  the  several 
matters  and  things  set  forth. 

Sec.  21,  enacts — That  one  fifth  of  the  several  sums  appearing  by  such 
return  chargeable  on  such  lands  shall  be  papable  thereout,  in  addition  to 
the  composition  arising  thereout,  on  the  first  day  of  November  which 
will  be  in  tiiB  year  1834,  and  one  of  the  remaining  four  fifths  shall  in 
like  manner  be  payable  on  the  first  day  or  November  in  each  of  the  suc- 
ceeding four  years;  and  such  addition  to  the  composition  shall  be  pay- 
able by  the  person  liable  to  the  pajment  of  such  composition  to  tho 
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person  entitled  to  such  composition ;  and  payment  of  such  addition  to 
such  composition  shall  and  niaj-  be  recovered  by  ail  waj's  and  means  as 
by  law  provided  for  the  recovery  of  such  composition,  and  as  if  it  were 
part  thereof;  provided  that  any  landlord  who  may  have  agreed  for  and 
tmdertaken  the  payment  of  any  composition  shall  be  deemed  to  be  the 
person  liable  to  the  payment  thereof. 

Sec.  25,  enacts — That  whenever  the  person  appearing  by  any  such 
amended  memorial  and  schedule  and  accoimt  so  deposited  with  the  clerk 
of  the  peace,  to  have  owed,  at  the  time  of  presenting  such  memorial,  any 
sum  for  or  on  account  of  the  tithes  in  such  memorial  and  schedule  shall 
occupy  the  land  in  respect  whereof  such  tithe  ought  to  have  been  paid, 
then  any  landlord  liable  to  and  paying  the  sum  hereby  added  to  the  com- 
position payable  in  respectof  such  land  shall  be  entitled,  on  each  occasion 
ofpayingsuch  additional  sum,  to  add  one  fifth  of  the  sum  appearing  by 
such  amended  memorial  and  schedule  and  account  to  have  been  due,  at 
the  time  of  presenting  such  memorial,  for  tithes  by  such  tenant  to  the 
rent  payable  by  such  tenant,  and  may  enforce  payment  thereof  by  all 
ways  and  means  as  by  law  provided  for  the  recovery  of  rent:  provided, 
that  where  any  superior  landlord  shall  be  liable  to  the  payment  of  such 
composition,  he  shall  be  entitled,  upon  each  such  occasion  to  recover, 
by  all  such  ways  and  means  aforesaid,  such  fifth  of  the  arrears  of  tithe 
appearing  due  by  such  schedule  and  account  from  his  next  immediate 
tenant,  and  such  next  immediate  tenant  shall  be  entitled,  in  like  manner 
and  by  like  means,  to  recover  the  same  from  the  tenant  deriving  next 
under  him,  and  soon  successively  to  the  immediate  landlord  of  such  oc- 
cupying tenant,  who  shall  be  entitled  to  recover,  in  like  raanner  and  by 
like  means,  the  same  of  and  from  such  occupying  tenant  by  whom  such 
arrears  of  tithe  may  have  incurred. 

Sec.  26  enacts — That  whenever  the  person  liable  to  the  payment  of 
the  addition  to  any  composition  payable  therewith  shall  appear  by  such 
amended  memorial  and  schedule  and  account  to  owe  any  sum  on  ac- 
count of  any  tithes  included  therein,  such  person  shall,  over  and  above 
such  composition  and  addition  be  bound  to  pay  on  each  occasion  of  paying 
such  addition  such  sum  as  shall  be  equal  to  251.  per  cent,  on  the  fifth 
of  the  arrears  of  tithe  due  by  such  person  for  the  years  1831  and  1832, 
and  fifteen  percent,  on  the  fifth  of  the  arrears  of  tithe  due  by  him  for  the 
year  1833;  and  such  sum,  calculated  as  aforesaid,  shall  be  taken  to  be 
part  of  such  composition,  and  recoverable  as  well  as  the  said  addition 
therewith. 

Sec.  27  reciting  2d  and  Hd  Wra.  IV.  c.  119,  enacts  — That  chief  land- 
lord or  lessor  of  lands  chargeable  vrith  composition  for  tithes,  shall  be 
entitled  to  undertake  payment  of  same  in  terms  of  recited  act,  in  pre- 
ference to  others,  provided  he  shall  signify  his  desire  within  twelve 
months  after  passing  of  the  act.  Provided,  that  after  the  expiration  of 
the  period  for  the  preferenceof  such  chief  landlords,  it  shall  become 
lawful  for  persons  having  estates  or  interests  derived  under  chief  land- 
lords, and  not  being  tenants  for  any  lesser  term  than  21  years  from  the 
commencement  thereof,  to  undertake  the  future  payment  of  such  com- 
positions, on  the  terms  and  subject  to  the  preference  among  each  other, 
and  to  the  other  regulations  in  said  act ;  and  provided  that  existing  con- 
tracts made  by  inferior  tenants  shall  not  be  disturbed  :  provided,  that  if 
chief  landlord  shall,  by  writing  under  his  hand  and  seal,  renounce  his 
right  to  the  preference  hereby  given,  then  it  shall  be  lawful  for  any 
lessor  to  serve  a  notice;  and  undertake  the  liability  to  payment,  as  he 
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could  have  done  by  the  recited  act  or  this  act,  if  the  twelve  months  had 
expired. 

Sec.  28  enacts — That  the  receipt  of  rent,  or  the  production  of  any 
lease  made  by  any  person  claimin|^any  preference,  shall  he  prima  facie 
evidence  of  the  estate  or  interest  of  such  person,  and  it  shall  not  be 
necessary  to  produce  the  deed,  grant,  conveyance,  or  instrument  creat- 
ine-such  estate,  &c.  unless  in  the  case  of  dispute  as  to  right  of  prefer- 
ence being  referred  to  a  Master  in  Chancery,  in  manner  provided,  and 
in  such  ease  such  Master  shall  require  thcs  production  of  such  deed,  &c. 
or  receive  such  other  evidence  of  the  title  and  interest  of  such  person  as 
to  him  shall  seem  fit. 

Sec.  29  enacts — That  when  any  composition  in  any  parish  shall  have 
been  ascertained  by  a  sole  commissioner  nominated  by  the  Lord  Lieu- 
tenant, pursuant  to  the  act  of  2d  Wm.  IV.  it  shall  be  lawful  for  any  seven 
or  more  persons  in  such  parish,  qualified  as  persons  authorised  to  pro- 
ceed in  execution  of  the  acts  for  the  establishing  of  compositions  for 
tithes  in  Ireland  at  .any  special  vestry  are  by  such  required  to  be  quali- 
j5ed  at  any  time  within  two  calendar  months,  to  require  the  church- 
wardens of  such  parish  to  summon  a  special  vestry  for  the  purpose  of 
considering  the  propriety  of  appealing  against  the  composition  in  such 
parish,  on  the  ground  of  the  amount  of  such  composition ;  and  such 
churchwardens  shall  cause  notice  to  be  given  in  the  usual  manner  for 
holdinw  vestries  that  a  special  vestry  of  persons  qualified  according  to  the 
said  acts  will  be  holden  on  some  day  in  such  notice,  being  not  less  than 
seven  days  nor  more  than  fourteen  days  from  the  first  publication  there- 
of; and  such  vestry  shall  take  such  composition  into  consideration,  and 
may  adjourn  to  any  day  or  days  not  more  than  ten  days  distant  from  the 
first  day  of  meeting;  and  if  at  such  vestry  or  any  adjournment  it  shall 
be  determined  to  appeal  against  the  composition,  such  appeal  shall  be 
made  to  the  Lord  Lieutenant  in  council,  in  the  name  of  such  vestry  ; 
and  the  o-rounds  of  such  appeal  shall  be  stated  in  writing,  and  signed  by 
the  chairman  of  such  vestry,  and  transmitted  by  him  to  the  clerk  of  the 
privy  council  within  two  days  of  such  meeting;  and  it  shall  be  lawful 
for  the  Lord  Lieutenant  and  Council  to  entertain  every  appeal  so 
lodged,  and  for  the  determination  thereof  to  examine  into  the  na- 
ture of  the  agreements  and  other  evidence  upon  which  such  compo- 
sition may  have  been  calculated,  and  with  regard  thereto,  at  their  dis- 
cretion to  make  such  order  for  decreasing  the  amount  of  the  composi- 
tion stated  in  the  certificate  as  to  such  Lord  Lieutenant  and  Council 
shall  seem  fitting;  and  such  certificate,  and  the  amount  of  the  composi- 
tion ascertained,  and  the  entry  of  such  certificate  in  the  registry  of  the 
diocese,  shall  be  altered  and  amended  as  shall  be  directed  by  such  Lord 
Lieutenant  and  Council. 

Sec.  30  enacts — That  it  shall  be  lawful  for  the  Lord  Lieutenant 
and  Council  to  refer  the  matter  of  such  appeal  to  the  next  going 
judge  of  assize,  or  to  the  assistant  barrister  of  the  county  in  which  the 
parish  may  be  situate,  with  directions  as  shall  seem  meet;  and  such 
judge  or  assistant  barrister  shall  inquire  in  open  court  into  the  matter 
of  such  appeal,  and  report  thereon  to  the  Lord  Lieutenant  ai.d  Coun- 
cil, who  shall  make  such  order  as  to  them  shall  seem  fit;  and  the  cer- 
tificate and  book  of  applotment  shall  be  amended  agreeably  to  such 
order. 

Sec.  31  enacts — That  wherever  the  certificate  of  sole  commissioner, 
ascertaining  and  fixing  amount  of  such  composition,  shall  not  have  been 
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received  by  churchwardens  of  any  parish  within  one  calendar  month 
after  passing  of  this  act,  then  the  prf)prit.(y  of  appealinor  against  such 
composition  on  the  ground  mentioned  shall  be  determined  upon  at  the 
special  vestry  to  be  holden,  under  the  provi?ions  of  the  said  acts  for  the 
consideration  of  such  certificate ;  and  it  shall  be  lawful  for  such  vestry 
to  direct  appeal  to  be  made  against  such  certificate  on  the  ground  men- 
tioned, as  well  as  on  account  of  any  thing  contained  in  such  certificate 
or  omitted  therefrom  to  the  prejudice  of  such  parish,  as  by  the  said  acts 
provided;  and  it  shall  not  be  lawful  to  hold  any  second  special  vestry 
for  the  consideration  of  the  propriety  of  appealing  against  such  com- 
position on  the  ground  mentioned. 

Sec.  32  enacts — That  on  the  hearing  and  decision  of  any  appeal  which 
may  be  made  under  the  provision  of  this  act,  against  any  composition 
established  by  any  sole  commissioner  as  aforesaid,  such  costs  as  the 
Lord  Lieutenant,  with  the  advice  and  consent  of  the  Privy  Council, 
shall  think  fit  to  adjudge  and  direct,  shall  be  paid  to  or  by  any  party  ap- 
pealing or  appealed  against. 

Sec.  33  enacts — That  no  proceeding  shall  be  taken  upon  any  ap- 
plication for  relief  under  this  act  in  any  case  where  tithes  payable 
under  composition  shall  be  included  in  memorial  of  applicant,  until 
the  periods  by  this  act  and  said  recitc^d  acts  for  establishing  compositions 
for  tithes  respectively  limited  for  making  appeal  against  such  composi- 
tion shall  have  expired  ;  and  in  any  c.ise  in  which  appeal  shall  be  made 
all  proceedings  upon  such  application  shall  be  suspended  until  deter- 
mination thereof ;  and  upon  such  determination  the  memoiial  and  sche- 
dule by  which  such  application  have  been  made,  if  need  be,  be  trans- 
mitted to  the  memorialist,  to  be  amended  and  returned  to  the  said  Lord 
Lieutenant  and  Council,  if  he  shall  think  fit:  and  upon  the  return  of 
such  memorial  and  schedule  all  proceedings  by  this  act  directed  in  res- 
pect of  application  for  relief  thereunder  shall  be  taken  in  respect  there- 
of, although  the  time  limited  by  this  act  for  making  applications  for 
relief  shall  have  expired :  provided,  that  such  memorial  and  schedule 
be  returned  within  six  weeks  after  the  same  shall  have  been  transmitted 
to  the  memorialist. 

Sec.  34  enacts — That  if  upon  any  appeal  made  under  this  act  or  any 
of  the  acts  in  force  for  establishing  compositions  for  tithes  in  Ire- 
land, the  Lord  Lieutenant  and  Council  siiall  make  order  for  altering 
the  amount  of  composition,  such  order  shall  relate  to  and  take  effect 
from  such  time  as  Lord  Lieutenant  and  Council  shall  think  fit ;  and  the 
book  of  applotment  shall  in  such  cases  be  altered  and  amended  as  Lord 
Lieutenant  and  Council  shall  direct. 

Sec.  35  en;)Cts  — That  so  much  of  said  acts  as  authorizes  the  collection 
of  compositions  by  two  equal  half-yearly  payments  in  every  year,  shall 
be  repealed,  and  that  the  amount  of  such  compositions  shall  be  collected 
and  levied  by  one  yearly  payment  which  shall  become  due  on  the  first 
day  of  November  in  every  sear,  and  which  shall  be  recovered  by  such 
ways  and  means  as  by  said  recited  acts  provided  for  recovery  of  any 
half-yearly  payment. 

Sec.  36  enacts  — That  it  shall  be  lawful  for  the  Lord  Lieutenant  to 
direct  that  any  suras  of  money  that  he  shall  think  necessary  shall  be  ad- 
vanced out  of  produce  of  consolidated  fund  in  Ireland,  ior  defraying 
any  expenoes  incurred  in  carrying  this  act  into  execution,  not  exceed- 
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inj?  the  sum  of  200?.  in  any  one  county ;  and  that  all  such  advances 
shall  be  made  to  such  persons,  at  such  times,  in  such  noanner,  and  under 
such  ru^es  and  reo^ulations,  as  shall  be  ordered  by  Lord  Lieutenant,  and 
as  shall  be  signified  by  Chief  Secretary  of  such  Lord  Lieutenant,  or  in 
his  absence  by  the  Under  Secretary ;  and  that  a  certificate  of  the  mo- 
ney so  advanced  under  the  hand  of  such  chief  secretary  or  under  se- 
cretary, shall  be  sent  to  the  treasurer  of  the  county  for  which  such 
money  shall  have  been  advanced  ;  and  such  treasurer  shall  lay  such  cer- 
tificate before  the  grand  jury  at  the  next  assizes;  and  such  grand  jury 
are  hereby  required  to  present  the  amount  stated  in  such  certificate  to 
be  raised  off  such  county,  as  any  money  presented  by  any  grand  jury 
may  by  law  be  raised ;  and  it  shall  not  be  lawful  for  the  court  to  fiat 
any  presentment  for  raising  any  money  until  such  presentment  for  the 
repajirent  of  such  advances  be  first  made  and  allowed  ;  and  whenever 
the  amount  shall  be  levied,  the  same  shall  be  paid  to  the  collector  of 
excise  of  the  district  (or  in  such  manner  as  the  commissioners  of  the 
treasury  shall  direct),  and  the  monies  so  arising  shall  replace  the  sums 
advanced  out  of  the  consolidated  fund. 

Sec.  37  enacts— That  it  shall  be  lawful  for  the  Lord  Lieutenant  to 
appoint,  by  warrant  under  his  hand,  any  barrister  or  barristers  of  not  less 
than  six  years'  standing  at  the  Irish  bar,  to  be  assistant  to  or  deputies  of 
the  assistant  barrister  or  chairman  ;  and  that  all  the  powers,  duties  and 
authoiities  given  or  imposed  to  or  upon  any  assistant  barrister  or  chair- 
man shall  be  by  virtue  of  such  warrant  given  to  such  deputies;  and  that 
all  acts  done  by  such  deputies  shall  be  of  the  same  efficacy  in  law  as  if 
done  by  asaistant  barrister  upon  whom  such  duties  would  have  devolved ; 
and  that  all  fees  payable  to  such  assistant  barrister  at  any  special  ses- 
sions  under  the  provisions  of  this  act  shall  be  payable,  for  his  own  use, 
to  the  deputy  who  may  preside  at  such  special  sessions  ;  and  it  shall  be 
lawful  for  the  Lord  Lieutenant  to  grant  to  any  assisiant  barrister  so  act« 
ing,  such  remuneration,  in  addition  to  the  amount  of  fees  so  received  by 
him,  as  such  Lord  Lieutenont  shall  think  fit,  but  so  that  the  amount  of 
such  fees,  together  with  such  additional  remuneration,  shall  not  exceed 
five  guineas  for  each  day  during  which  he  may  be  employed,  over  and 
above  his  travelling  or  other  expenses ;  and  such  barrister,  after  the  ter- 
mination of  his  last  sitting,  shfiU  lay  before  such  Lord  Lieutenant  a  state- 
ment of  the  amountof  such  fees,  and  of  the  number  of  days  during  which 
he  shall  have  been  employed,  and  an  account  of  travelling  and  other 
expenses  incurred  by  him,  and  Lord  Lieutenant  shall  make  an  order  for 
the  amount  to  be  paid  out  of  the  consolidated  fund. 

Sec.  38  enacts — That  no  stamp  duty  shall  be  chargeable  upon  any 
proceeding',  order,  copy,  instrument,  document,  receipt,  or  other  matter 
occasioned  by  this  act. 

Sec.  39  enacts — That  if  any  person  who  shall  make  or  take  any  oath 
under  or  in  pursuance  of  this  act,  and  therein  wilfully  or  knowingly 
swears  or  answers  falsely  to  any  matter  or  thing,  every  such  person  shall 
incur  such  penalties,  pains  and  disabilities  as  persons  convicted  of  wilful 
and  corrupt  perjury. 

Sec.  40  enacts — That  the  words  "  Lord  Lieutenant"  or  "Lord  Lieu- 
tenant of  Ireland,"  wheresoever  used  in  this  act,  shall  extend  to  and 
include  any  Lords  Justices  or  other  chief  governor  or  governors  of 
Ireland  for  the  time  being  ;  and  the  words  "commissioners  of  the  trea- 
sury" shall  be  construed  to  mean  any  three  or  more  of  such  lords  com- 
BQissioners  of  his  Majesty's  treasury,  or  the  lord  high  treasurer  of  the 
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United  Kingdom ;  and  the  words  '•  any  person  entitled  to  any  tithes," 
shall  be  construed  to  extend  to  and  include  all  ecclesiastical  persons, 
and  bodies  corporate,  sole  or  aggregate,  lay,  or  ecclesiastical,  or  colle- 
giate, and  all  incumbents  of  parishes,  whether  rectors,  vicars  or  curates, 
and  all  impropriators  and  appropriators,  and  every  person  whomsoever 
being  the  owner  or  owners  of  or  entitled  in  any  manner  whatsoever,  in 
his,  her,  or  their  own  right,  or  as  trustees,  devisees,  personal  represen- 
tatives, lessees,  or  otherwise,  to  any  tithes  or  portion  of  tithes  or  com- 
position established  in  lieu  of  tithes,  or  portion  of  such  composition  ; 
and  the  word  "  tithes"  shall  extend  and  be  applied  to  any  composition 
lor  tithes  or  portion  of  tithes,  or  portion  of  a  composition  for  tithes,  as 
well  as  to  tithes  ;  and  the  word  "  composition'''  shall  extend  and  be  ap- 
plied to  any  portion  or  portions  of  a  composition  as  well  as  to  a  com- 
position ;  and  the  word  "  county"  shall  extend  and  be  applied  to  any 
riding,  count}"  of  a  cit}",  or  county  of  a  town  as  well  as  a  county  at 
large  ;  and  the  word  "  parish"  shall  extend  and  be  applied  to  any  extra- 
parochial  place  or  places  separately  chargeable  with  any  composition 
for  tithes  as  well  as  to  a  parish  ;  and  wheresoever  the  word  "  landlord" 
or"  person"  or  memorialist"  is  used,  the  provision  shall  extend  to  and 
include  the  heirs,  executors,  administrators,  or  assigns  of  such  land- 
lord, person  or  memorialist;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or  things  as 
well  as  one  person  or  thing,  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male, 
save  where  in  the  use  of  any  of  the  words  or  expressions  aforesaid  the 
nature  of  the  provision  or  the  context  shall  exclude  such  construc- 
tion. 

Sec.  41  enacts^-That  this  act  may  be  amended,  &c. 
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3d  AKD  4th  Wm.  IV.,  Cap.  91, 

Entitled  an  Ad  for  consolidating  and  amending  the  latcs  relative  to  Jnrors 
and  Juries  in  Ireland. 

By  section  1  it  is  enacted— That  the  sheriff  of  any  county  in  Ireland 
shall  not,  in  answer  to  any  writ  for  the  return  of  jurors,  return  the 
names  of  any  person  not  qualiffed  according  to  the  provisions  of  the 
act;  and  that  every  man  except  as  therein  excepted,  betv.een  ii.eJigesof 
tw'enty  one  years  and  sixty,  residing  in  any  county  in  IrelaiiJ,  whoshall 
have,  in  his'  own  name  or  in  trust  for  him,  w  ithin  the  same  county, 
ten  pounds  a  year  above  reprizes  in  lands  or  tenements,  or  in 
rents  issuing  out  of  any  lands  or  tenements,  or  in  lands,  tene- 
ments, and  rents  taken  together  in  fee  simple,  lee  tail,  or  for  the  life 
of  himself  or  par  uuter  ire,  or  who  shall  have  within  the  same  county 
fifteen  pounds  a  year  above  reprizes  in  lands  or  tenements  held  by 
lease  or  leases  made  for  a  term  of  not  less  than  twenty-one  years,  whether 
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the  same  shall  or  sliall  not  be  determinable  on  any  life  or  lives,  and 
also  every  resident  merchant,  freeman,  and  householder  having  a  house 
ami  tenements  in  any  city,  town  or  borough,  within  tiie  said  county,  of 
the  clear  yearly  value  of  twenty  pounds,  such  city,  town  or  borough  not 
being- a  county  in  itself,  shall  be  qualified  with  respect  to  property,  and 
shall  be  liable  to  serve  on  juries  for  the  trial  of  all  issues  joined  in  any 
of  the  King's  courts  of  record  in  Dublin,  and  in  all  courts  of  assize,  nisi 
prhis,  Oyer  and  Terminer,  and  gaol  delivery,  such  issues  being  triable 
in  the  county  in  which  every  man  so  qualihed  shall  reside,  and  shall 
also  be  qualified  with  respect  to  property,  and  liable  to  serve  on  grand 
juries  in  courts  of  sessions  of  the  peace,  and  on  petty  juries  for  the  trial 
of  all  issues  joined  in  such  courts  of  sessions  of  the  peace,  and  triable 
in  the  county  in  which  every  man  so  qualified  t^hall  reside;  and  that 
every  man,  except  as  herein,  being  between  the  aforesaid  ages,  residing 
ill  any  county  of  a  city  or  county  of  a  town  in  Ireland,  and  being  there 
qualified  as  aforesaid,  and  also  every  resident  merchant,  freeman,  and 
householder  having  lands  or  tenements  or  personal  estate  of  the  value 
of  100/.  shall  be  qualified  with  respect  to  property,  and  shall  be  liable  to 
serve  as  a  jurot  for  the  trial  of  all  issues  joined  in  any  of  his  Majesty's 
courts  of  record  at  Dublin,  and  in  all  courts  of  assize,  itisi  prius.  Oyer 
and  Terminer,  and  gaol  delivery,  such  issues  being  respectively  tried  in 
the  said  city  or  town  in  which  every  man  so  qualified  shall  respectively 
serve. 

Sec.  2  exempts  certain  persons  from  liability  to  serve. 

Sec.  ,3  enacts — That  no  man,  not  being  a  natural-born  subject  of 
the  King,  is  or  shall  be  qualified  to  serve  on  juries  or  inquests,  except 
only  in  cases  thereinafter  provided  for;  and  no  m;.n  v\ho  hath  been  or 
shall  be  attainted  of  any  treason  or  felony,  or  convicted  of  any  crime 
that  is  infamous,  unless  he  shall  obtain  a  free  pardon,  nor  any  man  who 
is  under  outlawry  by  virtue  of  any  criminal  process,  or  under  excom- 
munication, shall  be  qualified  to  serve  on  juries  or  inquests  in  any 
court  or  on  any  occasion. 

Sec.  4  enacts — That  the  clerk  of  the  peace  in  every  county,  &c.  shall, 
within  one  week  after  the  commencement,  in  every  year  of  the  mid- 
summer sessions  thereinafter  next  mentioned,  issue  his  precept  to  the 
hjgh  constable  and  collectors  of  grand  jury  cess  in  each  barony,  or 
other  district  of  collection,  and  to  the  collectors  of  other  cess  or  assess- 
ment where  no  grand  jurj  cess  is  levied,  requiring  such  collectors  to 
prepare  and  make  out,  within  one  month,  a  true  list  of  all  men  re- 
siding within  their  respective  districts  qualified  with  repect  to  pro- 
perty, and  liable  to  serve  on  juries  according  to  the  act,  and  also  to 
comply  with  all  otlier  the  requisitions  in  the  precepts. 

Sec.  5  enacts — That  every  clerk  of  the  peace  shall  cause  a  sufficient 
number  of  precepts  and  returns  to  be  printed  according  to  the  forms  set 
forth  in  the  schedule  at  tiie  expense  of  the  county,  &c.  and  shall  annex 
to  every  precept  a  competent  number  of  returns  for  the  use  of  the  per- 
sons by  whom  such  returns  are  to  be  made. 

Sec.  6  enacts — That  where,  in  any  district  of  collection,  there  shall 
be  more  than  one  collector,  in  such  case  (he  clerk  of  the  peace  or  town 
clerk  shall  issue  and  deliver  his  precept  to  every  one  of  such  collectors 
each  of  whom  shall  bo  individually  liable  for  the  due  performance  of 
the  several  matters  commanded  in  such  precept  throughout  the  whole 
of  such  district,  and  shall  for  the  nonperformance  thereof  be  subject 
to  the  penalties  by  the  act  imposed. 
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Sec.  7  enact.— That  such  high  constable,  &c.  shall  forthwifh,  after  the 
receipt  of  sdch  precept,  prepare  and  make  out  in  alphabetical  order  a 
true  list  of  ev^ry  man  resid.no;  within  their  respective  districts  who  shall 
be  qualilied  to  serve  on  juries,  with  the  Christian  and  surname  written 
at  tuli  len-th,  with  the  true  pi  .ce  of  abode,  the  title,  quality,  calling  or 
business,  and  the  nature  of  the  qualification  of  every  such  mTin,  in  the 
proper  columns  of  the  form  of  return  set  forth  in  the  schedule. 

Sec.  8  enacts— That  such  high  constable,  &c.  having  made  out  a  list 
of  every  man  within  his  district  qualified  and  liable  to  serve  on  juries 
shall,  within  one  month  from  the  receipt  of  such  precept,  deliver  a  true 
copy  of  sucii  list  to  the  clerk  of  the  peace  of  the  county,  &c.  who  sha  1 
keep  the  .ame  for  a  period  of  three  weeks  from  the  deuvery  in  their 
respective  offices,  to  be  peruseJ  by  any  of  the  inhabitants  of  such  countj , 
at  any  reasonable  time  during  such  three  weeks,  without  any  tee  or  re- 
ward, and  shall  after  the  expiration  of  such  three  weeks  lay  the  same 
beiore  the  justices  assembled  at  special  sessions  m  manner  by  tae  act 

"'"^  Sec.  Venacts— That  the  justices  shall,  at  a  session  to  be  holden  at 
October  in  every  year,  fix  a  place  within  the  division  vvhere  sessions 
held,  and  within  such  counties  of  cities  and  counties  of  towns  respec- 
tively, and  also  a  time  not  less  than  two  nor  more  than  three  c^^lendar 
mtmths  alter  the  fir.t  day  of  such  general  or  quarter  sessions,  for  holding 

a  special  sessions  for  the  purpose  of  examining  the  said   hst  ol  juror^, 
and  sball  give  public  .notice  of  such  place  and  time  ;  at  which  P  J^^e  and 
time  such  justices  shall  attend;  and  such  high  constables  snuU  a  tend 
the  said  i.istices.  and  shall  answer   upon  oatl.  such  questions  as  shall   be 
put  to  them  by  the  justices  •,  and  if  any  man  not  qualified  or  no    liable 
to  serve  on  juries  shall  be  inserted  in  any  list  it  shall  be  lawful   lor    he 
justices,  if.atisfied  from  the  oath  of  any  p.rty  examined    or  t'-o«»  otl^r 
proof,  or  upon  their  own  knowledge,  that  he  is  not  qualified  or  not  liable 
to  serve  on  juries,  to  strike  his  name  out  of  such  list,  and  also  to  strike 
thereout  the  name  of  any  man  disabled  by   lunacy  or  inibeciluy  ot  mind 
or  bv  dealness  or  blindness,  or  other  permanent  infirmity  ;  and  s  lall  in- 
sert "in  such  list  the  name   of  any   man  omitted  and  «  ho  ought  to  have 
been  inserted,  and  likewise  relorm  any  errors  (.remissions  which  sliall 
appear  to  them  to  have  been  committed  in  respect  to  the  name,  place  ol 
abode,  title,  qi.aiitv,  calling,  business,  or  the  nat.ue  ot  the  q"^  it^c;^t.un 
of  any  man  in  sucli    list;  and  when  such  list  shall  be  corrected  by  the 
justices  present  at  such  special   session  or  adjournment  thereot,  and  al- 
lowed and  signed  by  them  or  three  of  them,  the  justices  shall  cause  one 
general  list  to  be  made  out   therefrom,   containing  the  names  ot  all  per- 
sons whose  quaUfication  shall  have  been  so  allowed,  arranged  according 
to  rank  and  property  ;   and  the  presiding  justices  at  such  sessions  shall 
deUverthesametothe  clerk  of  the  peace,   who  sliall  thereupon  cause 
the  same  to  be   copied,  in  the  same  order  in  a  book    to  be  by  him  pro- 
vided, at  the  expense  of  the  county,  with    proper    columns,  and  shall 
forthwith  deliver  the  same  book  to  the  sherift  of  the  county,  or  his  unaer 
sheriff,  or  the  town  clerk,  u  hich  book  shall  be  called  "  T  he  jurors  book 

forthcNear  ,"   (inserting  t.e  calendar  year  for  which  ^''^''^  ^^^f  ^^^ 

to  be  m  use),  and  that  every   sherifi;  on  quitlmg  bs  office,  shall  dein  e 
the  same  to  the  succeeding  sheriff;    and  that  every  book  ««  Prepared 
shall  be  brought  into  use  on  the  first  day  of  January  alter  it  shall  ue 
so  delivered  to  the  sheriff  or  his  under  sheriff;  and  shall  be  used  tor  one 
year  then  next  following. 
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Sec.  10  enacts— iThat  every  writ  of  venire  facias  for  the  trial,  in  any 
county,  &c,  of  any  issue,  whether  civil  or  criminal,  or  on  any  penal 
statute,  shall  direct  the  sheriff  to  return  twelve  good  and  lawful  men  of 
the  body  of  his  county,  qualified  according  to  law,  and  the  rest  of  the 
writ  shall  proceed  in  the  accustomed  form  ;  and  that  every  precept  lo  be 
issued  for  the  return  of  jurors  before  courts  of  Oyer  and  Tei  miner, 
gaol  delivery,  and  sessions  of  the  peace^  iu  Ireland,  shall  in  like  manner 
direct  the  sheriffto  return  a  competent  number  of  good  and  lawful  men 
of  the  body  of  his  county,  qualified  according  to  law,  and  shall 
not  require  the  same  to  be  returned  from  any  particular  venue  within 
the  county. 

Sec.  11  enacts — That  the  sheriff  shall  not,  in  answer  to  any  writ  for 
the  return  of  jurors,  return  the  names  of  any  person  not  contained  in 
the  jurors  book  for  the  then  current  year  ;  and  that  where  process  for 
returning  a  jury  for  the  trial  of  any  of  the  issues  aforesaid  shall  be  di- 
rected to  any  coroner,  elisor,  or  other  minister,  he  shall  have  free  ac- 
cess to  the  jurors  book,  and  shall  not  return  the  names  of  any  person 
not  contained  in  said  book:  provided  always,  that  if  there  shall  be  no 
jurors  book  in  existence  for  the  current  year,  it  shall  be  lawful  to  re- 
turn jurors  from  the  jurors  book  for  the  preceding  year  ;  and  that  if  it 
shall  happen  that  any  person  not  in  the  jurors  book  shall  be  returned, 
and  any  trial  shall  proceed,  and  verdict  be  found,  without  any  objection 
to  any  such  person  as  a  juror,  such  trial  shall  not  be  deemed  a  mis-trial, 
nor  shall  the  verdict  be  impeached  or  questioned  on  account  of  the 
return  of  such  juror;  provided  that  nothing  shall  be  construed  to 
prevent  any  sheriff,  &c.  in  making  returns  to  any  writ  of  venire,  &c. 
from  exercising  his  discretion  in  forming  the  panel  annexed  to  such  re- 
turns in  such  manner  as  he  is  now  by  law  directed  to  do,  save  only  so 
far  as  to  prevent  the  insertion  in  such  panel  of  any  names  not  contained 
in  the  jurors  book. 

Sec.  12  enacts — That  every'  sheriff  or  other  minister  to  whom  the  re- 
turn of  juries  for  the  trial  of  issues  before  any  court  of  assize  or  nisi 
prills  in  any  county,  may  belong,  shall  upon  his  return  of  every  such 
writ  of  venire  facias,  (unless  in  causes  intended  to  be  tried  at  bar,  or  in 
cases  where  a  special  jury  shall  be  struck  by  rule  of  court,)  annex  a 
panel  to  the  writ,  containing  the  names,  the  places  of  abode  and  addi- 
tions, of  a  competent  number  of  jurors  named  in  the  jurors  book;  and 
that  the  names  of  the  same  jurors  shall  be  inserted  in  the  panel  annexed 
to  every  venire  facias  for  the  trial  of  all  issues  at  the  same  assizes  or  ses- 
sions oi  nisi  pi  itis  in  such  county,  which  number  of  jurors  shall  not  be 
less  than  thirty-six  nor  more  than  sixty,  unless  by  the  direction  of  the 
judges  appointed  to  hold  the  assizes,  «&e.  or  one  of  them,  who  are  and  is 
hereby  empowered,  by  order  under  their  or  his  hand  or  hands,  to  direct 
a  greater  or  lesser  number,  and  then  such  number  as  shall  be  so  directed 
shall  be  the  number  to  be  returned;  and  such  jury  shall  be  competent 
to  try  all  the  ii^sues  at  that  assizes  or  sessions  of  nisi  prius  ;  and  that 
in  the  writ  of  habeas  corpora  juratorum  or  dislringaf,  subsequent  to 
such  vvrit  of  venire  facias  it  shall  not  be  requisite  to  insert  the  names 
of  all  the  jurors  contained  in  such  panel,  but  it  shall  be  sufficient  to  in- 
sert in  the^mandatory  parts  of  such  writs  respectively,  "  the  bodies  of 
the  several  persons  in  the  panel  to  this  writ  annexed  named,'  or  words 
of  the  like  import,  and  fo  annex  to  such  writs  respectively  panels  con- 
taining the  same  names  as  were  returned  in  the  panel  to  such  venire 
facias,  with  their  places  of  aijode  and  additions;  and  that  for  making 
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the  returns  and  panels,  and  annexing  the  same  to  the  respect!  ve 
writs,  the  legal  fee  and  no  other  shall  be  taken  ;  and  that  the  men 
named  in  such  panels,  and  no  other,  shall  be  summoned  to  serve  on 
juries  at  the  then  next  court  of  assizes  or  sessions  of  nisi  prius  for  the 
respective  counties. 

Sec.  13  enacts — That  if  any  plaintiff  or  demandant,  or  any  defendant 
in  any  action  of  quare  impedit  or  replevin  shall  sue  out  any  writ  of  ve- 
nire facias  upon  which  any  writ  of  habeas  corpora  or  distrinaas  with  a 
nisi  prius  shall  iss'ie,in  order  that  the  trial  of  the  issue  at  the  assizes  or 
sessions  of  nisi  prius  in  any  county,  and  shall  not  proceed  to  trial  at  the 
first  assizes  or  sessions  of  Jiisi  prius  for  such  county,  after  the  teste  of 
such  writ  of  habeas  corpora  or  distringas,  then  and  in  such  case  (except 
when  a  view  by  jurors  shall  be  directed)  such  plaintiff,  demandant,  or 
defendant,  whensoever  he  or  she  shall  think  fit  to  try  the  said  issue  at 
any  other  assizes  or  sessions  of  nisiprius  for  such  county,  shall  sue  forth 
a  new  writ  of  venire  facias,  commanding  the  sheriff  to  return  anew 
twelve  good  and  lawful  men  of  the  body  of  his  county,  qualified  accord- 
ing to  law,  and  the  rest  of  the  writ  shall  proceed  in  the  accustomed 
manner;  which  writ  being  returned,  a  writ  of  habeas  corpora  or  dis- 
tringas, with  a  nisi  prius  shall  issue  thereupon,  (for  which  the  same  fees 
shall  be  paid  as  in  the  case  of  the  pluries,  habeas  corpora  or  distringas, 
with  a  nisi  prius,)  upon  which  such  plaintiff,  demandant,  or  defendant 
shall  and  may  proceed  to  trial  as  lawfully  and  effectually  to  all  intents  . 
and  purposes  as  if  no  former  writ  had  been  prosecuted  in  that  cause, 
and  so  toties  quoties,  and  if  any  defendant  or  tenant  in  any  action  shall 
be  minded  to  bring  to  trial,  in  any  county,  any  issue  joined  against  him, 
where  by  the  court  he  may  do  the  same,  by  proviso,  he  shall  or  may,  of 
the  issuable  term  next  preceding  such  intended  trial,  sue  out  a  new- 
venire  facias  to  the  sheriff  or  other  officer  having  the  return  of  such 
process,  by  proviso,  and  prosecute  the  same  by  writ  of  habeas  corpora 
OT  distringas  wiih  a.  nisi ptius,  as  lawfully  and  effectually  to  all  nitents 
and  purposes  as  if  no  former  writ  of  venire  facias  had  been  sued  out  or 
returned  in  that  cause,  and  so  toties  quoties. 

Sec.  14  enacts — That  the  sheriff  or  other  minister  to  whom  the  re- 
turn of  jurors  for  the  trial  of  causes  in  any  county  may  belong,  shall 
cause  to  be  made  out  a  list  of  all  the  jurors  in  the  panels  to  the  se- 
veral writs  of  venire  facias  annexed,  with  their  places  of  abode 
and  additions;  and  every  such  sheriff,  &c.  shall  keep  such  list  in  the 
office  of  his  under  sheriff  for  seven  days  at  least  before  the  sitting  of  the 
next  court  of  assizes  or  nisi  prius  ;  and  the  parties  in  all  causes  to  be 
tried  and  their  respective  attornies,  shall,  on  demand,  have  full  liberty 
to  iiispectsuch  lists,  without  any  fee  or  reward. 

Sec.  15  enacts — That  nothing  therein  contained  shall  prevent  the 
court  of  King's  Bench,  or  any  court  of  Oyer  and  Terminer,  gaol  de- 
livery, or  court  of  sessions  of  the  peace,  from  having  the  same  power 
and  authority  as  they  may  now  have  in  issuing  any  writ  or  in  making 
any  award  or  order  for  the  return  of  a  jury  for  the  trial  of  any  issue 
before  any  of  such  courts,  or  for  the  amending  or  enlarging  the  panel 
of  jurors  returned  ;  and  the  return  to  every  such  writ,  &c.  and  the  pro- 
ceedings thereon  shall  be  roade  in  the  maimer  heretofore  used  andac- 
customed  in  such  courts,  except  that  the  jurors  shall  be  returned  for  the 
foody  of  the  county,  and  not  from  any  particular  venue  within  the 
county,  and  shall  be  qualified  according  to  the  act. 
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Sec.  16  enacts — That  where  in  any  case,  either  civil  or  criminal,  or 
on  any  penal  statute  in  any  of  the  courts  of  record  in  Dublin,  it  shall 
appear  ti>  any  of  the  courts,  or  to  any  judge  thereof  in  vacation,  that  it 
will  be  necessary  that  the  jurors  or  some  of  the  jurors  who  are  to  try 
the  issue  should  have  the  view  of  the  place  in  question,  in  order  to  their 
better  understanding  the  evidence  that  may  be  given  upon  the  trial,  in 
e\ery  such  case  such  court,  or  any  judge  thereof  in  vacation,  may  order 
a  rule  to  be  drawn  up  containing  the  usual  terras,  and  also  requiring,  if 
such  judge  or  court  shall  so  think  fit,  the  party  applying  for  the  view  to 
deposit  in  the  hands  of  the  under  sheriff  a  sum  of  money  to  be  named 
in  the  rule,  for  payment  of  the  expenses  of  the  view,  and  commanling 
special  writs  of  venire  facias,  rt?i,9^r2»^«5,  or  habeas  corpora  to  issue,  by 
which  the  sheriff",  &c.  shall  be  commanded  to  have  six  or  more  of  the 
jurors  named  in  such  writs,  or  in  the  panels  thereunto  annexed,  (who 
shall  be  mutually  consented  to  by  the  parties,  or  if  they  cannot  agree, 
shall  be  nominated  by  the  proper  officer  of  the  respective  superior 
courts),  at  the  place  in  question,  some  convenient  time  before  the  trial, 
who  then  and  there  shall  have  the  place  in  question  shown  to  ihem  by 
two  persons  in  the  said  writs  named,  to  be  appointed  by  the  court  or 
juilge;  and  the  said  sheriff,  &c.  shall,  by  a  special  return,  certify  that 
the  view  hath  been  had.  and  shall  specify  the  names  of  the  viewers. 

Sec.  17  enacts — That  where  a  view  shall  be  allowed,  those  men  who 
shall  have  bad  the  view,  or  such  ol  them  as  shall  appear  upon  the  jury 
and  shall  not  be  challenged,  shall  be  firrt  sworn  ;  and  so  many  only 
shall  be  added  to  the  viewers  who  appear  as  shall,  afier  all  defaulters 
and  challenges  allowed,  make  up  a  full  jury  of  twelve. 

Sec.  1 8  enacts — That  thesummons  of  every  man  to  serve  on  any  jury, 
common  or  special,  in  any  of  the  courts  shall  be  made  six  days  at  least 
beiore  the  day  on  which  the  juror  is  to  attend,  by  showing  to  the  man 
to  be  summoned,  or  in  case  he  shall  be  absent  from  the  usual  place  of 
his  abode,  by  leaving  with  some  person  there  inhaljiting,  a  note,  in 
the  handwriting  of  the  sheriff,  sub-sheriff,  or  other  officer,  containing 
the  substance  of  such  summons. 

Sec.  19  enacts — That  the  name  of  each  man  who  shall  be  summoned 
and  impannelled  in  any  court  of  assize  or  nisi  prius,  with  the  place  of 
his  abode  and  addition,  shall  be  written  on  a  distinct  piece  of  parchment 
or  card,  such  pieces  of  parchment  or  card  being  all  as  nearly  as  may  be 
of  an  equal  size,  and  shall  be  delivered  to  the  clerk  of  the  judge  ot  as- 
size or  nisi  prius,  by  the  under  sheriff  of  the  county,  or  other  officer  re- 
turning the  process,  and  shall,  by  direction  and  care  of  such  clerk,  be 
put  together  in  a  box;  and  when  any  issue  shall  be  brought  on  to  be 
tried,  such  clerk  shall  in  open  court  draw  out  twelve  of  the  said  parch- 
ments or  cards  one  after  another,  after  having  shaken  them  together,  or 
in  cases  where  any  view  shall  have  been  had,  so  many  as.  together  with 
the  viewers,  who  shall  appear  and  be  sworn,  shall  be  sufficient  to  make 
up  twelve;  and  if  any  of  the  men  whose  names  shall  be  so  drawn  shall 
not  appear,  or  shall  be  challenged  and  set  aside,  then  such  further  num- 
ber until  twelve,  or  such  other  number  as,  together  with  such  viewers 
so  appearing  and  sworn,  shall  make  up  the  number  of  twelve,  be  drawn 
who  shall  appear,  and  who.  after  all  just  causes  of  challenge  allowed, 
shall  remain  as  fair  and  indifferent;  and  the  said  twelve,  their  names 
being  marked  in  the  panel,  being  sworn,  shall  be  the  jury  to  try  the  is- 
sue ;  and  the  names  of  the  men  so  drawn  and  sworn  shali  be  kept  apart 
until  such  jury  shall  have  given  their  verdict  and  the  «ame  shall  be  re- 
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corded,  or  until  such  jury  shall  be  discharjE^ed,  and  then  the  same  names 
shall  be  returned  to  the  box,tliere  to  be  kept  with  the  other  names  re- 
raainina-  undrawn,  and  so  tolies  quoties  :  provided  that  if  any  is?ue  shall 
be  brought  on  to  be  tried  in  any  of  the   courts  before   the  jury  in  any 
other  is-iie  shall  have  brouufht  in  their  verdict  or  been  discharged,  it 
shall  be  lawful  for  the  court  to  order  twelve  of  the  residue  of  the  said 
parchments,  not  containing  the  names  of  any  of  the  jurors  who  shall  not 
have  so  brought  in  their  verdict  or  been  discharged,  to  be  drawn  as 
before  for  the  trial  of  the  issue  which  shall  be  so  brought  on  to  be  tried  ; 
provided  also,  that  where  both  parties  shall  consent,  it  shall  be  lawful 
to  try  any    issue   with  the  same  jury  that  shall  have  previously    tried 
or  been  drawn  to  try  any  other  i^sue  without  their  names  beingreturned 
to  the  box  and  redrawn,  or  to  order  the  name  or  names  of  any  man  or 
men  on  such  jury  whom   both  parties  may  consent  to  withdraw,  or  who 
may  be  justly  challenged  or  excused  to  beset  aside,  and  another  name 
or  names  to  be  drawn,  and  to  try  the  issue  with  the  residue  of  such  ori- 
ginal jury  and  with  such  m;in  or  men  whose  name  or  names  shall  be  so 
drawn,  and  who  shall  appear  and  be  approved  as  indifferent,  and  so  toties 
quoties. 

Sec.  20  enacts — That  if  any  man  shall  be  returned  as  a  juror  who  shall 
not  be  qualified  according  to  the  act,  the  want  of  such  qualification 
shall  be  good  cause  of  challpnge,and  he  shall  be  discharged  upon  such 
challenge,  if  the  court  be  satisfied  of  the  fact;  and  if  any  man  returned 
as  a  juror  shall  be  qualified  in  other  respects  according  to  the  act,  the 
want  of  freehold  shall  not  be  accepted  as  good  cause  of  challenge, 
either  by  the  crown  or  by  the  party,  nor  as  a  cause  for  discharging  the 
man  so  retnrned  upon  his  own  application,  provided  thatnothing  therein 
contained  shall  extend  to  any  special  juror. 

Sec.  21  enacts — That  no  challenge  shall  be  taken  to  any  panel  of 
jurors  for  want  of  a  knight's  being  returned  in  such  panel,  nor  any  array 
quashed  by  reason  of  such  challenge. 

Sec.  22  enacts —That  nothing  in  the  act  shall  in  anywise  repeal,  al- 
ter, or  effect  act  1  ses.  33d  Henry  YMl.  cap.  4,  or  the  3J  VVilliaaa 
III.  Irish, 

Sec.  23  enacts — That  it  shall  be  lawful  for  the  courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  in  Ireland,  upon  motion  on 
behalf  of  the  King,  or  upon  the  motion  of  any  prosecutor,  relator, 
plaintiff  or  demandant,  or  of  any  defendant  or  tenant,  in  any  case, 
whether  civil  or  criminal,  or  on  any  penal  statute,  excepting  indictments 
for  treason  or  felony  depending?  in  any  of  the  said  courts,  and  the  said 
courts  and  judges  respectively  are  authorized  in  any  of  the  cases  to 
order  and  appoint  a  special  jury  to  be  struck  before  the  proper  officer, 
■for  the  trial  of  any  issue  and  triable  by  a  jury,  in  such  manner  as  after 
directed,  and  every  jury  so  struck  shall  be  the  jury  for  the  trial  of  such 
issue. 

Sec.  24  enacts—That  the  sheriff  of  every  county,  &c.  or  his  under 
sheriff,  shall,  within  ten  days  from  the  delivery  of  the  jurors  book  for 
the  year,  take  from  such  Dook  the  names  of  such  persons  as  are  sons  of 
peers,  and  of  all  baronets,  knights,  magistrates,  and  of  persons  who 
have  served  or  been  returned  to  serve  the  office  of  sheriff  or  grand  juror 
at  the  assizes,  and  of  all  bankers  and  wholesale  merchants  who  do  not 
exercise  retail  traders,  and  of  all  traders  who  are  possessed  of  personal 
property  io  the  value  of  5,0901.  and  of  the  eldest  sons  of  such  persons 
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respectively ;  and  if  sueh  descriptions  of  persons  sball  not  furnish  g 
competent  number  of  persons  out  of  wliom  a  special  jury  may  be  formed 
then  a  sufficient  number  of  other  persons  whose  names  are  contained 
in  (he  book,  consideration  beino^  had  of  the  rank  and  profierty  of  such 
persons,  and  shall  cause  the  same  to  be  copied  out  in  alphabetical  orderj 
tog-ether  with  the  places  of  abode  and  additions  of  such  men  in  a  sepa- 
rate list,  to  be  subjoined  to  the  jurors  book,  which  list  shall  be  called  the 
'*  Spocidl  jurors  list,"  and  shall  prefix  to  ever}'  name  in  such  list  i(s  pro- 
per number,  beginning-  from  the  fir?t  down  the  last,  and  shall  cause 
the  numbers  (o  be  written  upon  distinct  pieces  of  parchment  or  card 
of  equal  size,  and  after  all  the  said  numbers  shall  have  been  written  shall 
put  the  same  in  a  separate  drawer  or  box,  and  shall  there  keep  the 
same. 

Sec.  25,  enacts — That  whenever  any  of  the  courts  or  judges  above 
mentioned  shall  order  a  special  jury  to  be  struck  the  officer  shall  ap- 
point a  time  and  place  for  the  nomination  of  such  special  jury;  and  a 
copy  of  the  rule  of  court  and  of  such  officer's  appointment  shall  be 
served  on  the  sheriff  or  under  sheriff  of  the  county,  in  which  (he  trial  Is 
to  be  had,  and  also  on  (he  parties  who  have  usually  been  served  with  the 
same  respectively  in  the  accustomed  manner;  and  the  said  officer,  at 
the  time  and  place  appointed,  being  attended  by'  such  sheriff  or  under 
sheriff,  or  his  agent,  who  are  hereby  required  to  bring  with  them  the 
juror''s  book  and  such  special  juror's  list,  or  two  copies  thereof  signed  by 
such  sheriff  or  under  sheriff,  and  all  the  numbers  so  written  on  distinct 
pieces  of  parchment  or  card,  shall,  in  the  presence  of  all  the  parties  in 
any  of  the  cases  aforesaid,  and  of  their  altornies,  if  they  respectively 
choose  to  attend,  or  if  the  said  parties  or  their  attornies,  all  or  any  of 
them,  do  not  attend,  then  in  their  absence,  put  all  the  said  numbers  into 
a  box,  and  after  having  shaken  them  together  shall  draw  out  of  the  said 
box  forty-eight  of  the  numbers,  one  after  another,  and  shall,  as  each 
number  is  drawn,  refer  to  the  corresponding  one  in  the  special  jurors  list 
and  read  aloud  the  name  designated  by  such  number ;  and  if  either 
party  or  his  attorney  shall  object  that  the  man  whose  name  shall  have 
been  so  referred  to  is  in. any  manner  incapacitated  from  serving  on  the 
same  jury,  and  shall  also  then  and  there  i)ro^e  (he  same  to  the  satisfaction 
of  the  officer,  such  name  shall  be  set  aside,  and  the  officer  shall  instead 
thereof  dravr  out  of  the  box  another  number,  and  shall  in  like  manner 
refer  to  the  corresponding  number  in  the  list,  and  read  aloud  the  name 
designated  thereby,  which  name  may  in  like  manner  be  set  aside,  and 
other  numbers  and  names  shall  in  every  such  case  be  resorted  to  for  the 
purpose  of  supplying  names  in  places  of  those  set  aside,  until  the  whole 
number  of  forty  eight  not  liable  to  be  set  a.^de  shall  be  completed  ;  and 
if  in  any  case  U  shall  so  happen  that  (he  whole  number  of  forty-eight 
names  <  annot  be  obtained  from  the  special  jurors  list,  then  the  officer 
shall  take,  according  to  the  mode  of  nomination  heretofore  pursued  in 
nominating  special  juries,  such  a  number  of  names  from  the  general 
jurors  list  jis  sball  make  up  the  full  number  of  forty  eight,  all  and  every 
of  which  forty-eight  names  shall  in  such  case  be  deemed  and  taken  to  be 
those  of  special  jurors;  arid  the  officer  shall  afterwards  make  out 
for  each  party  a  list  of  the  forty-eight  names,  in  the  order  in  which  they 
shall  have  been  drawn,  together  with  their  places  of  aljodeand  additioiis, 
and  having  made  out  such  list  shall  return  all  the  numbers  drawn  toge- 
iher  with  (he  nutrbers  remaining  undrawn,  to  such  sheriff  or  under 
iheriif,  or  his  s^gent,  to  be  kept  for  future  use;  and  all  the  subsequent 
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|>roceeclincrs  for  reducing  said  list  to  forty-eight,  and  all  other  matters 
whatsoever  relating  to  special  juries  shall  reraiiin  and  continue  in  force 
as  heretofore,  except  where  the  same  or  any  part  thereof  is  expressly 
altered  by  the  act ;  and  all  the  fees  heretofore  payable  on  the  striking  of 
special  juries  shall  continue  to  be  paid  in  the  accustomed  manner. 

Sec.  26  enacts — That  nothing  in  the  act  contained  shall  prevent  the 
parties  in  any  cause,  or  their  attorneys,  from  consenting  to  have  a  spe- 
cial jury  according  to  the  mode  used  and  accustomed  before  the  passing 
of  the  act  •,  and  upon  a  consent  to  that  effect,  signed  by  each  party  or 
his  attorney,  being  communicated  to  the  proper  officer,  he  is  anthorized 
and  required  to  nominate  a  special  jury  according  to  the  mode  used  and 
accustomed  before  the  passing  of  the  act :  provided  also,  that  nothing 
in  the  act  contained  shall  be  construed  to  prevent  the  same  special  jurj-, 
however  nominated,  from  trying  any  number  of  causes,  so  as  the  parties 
or  their  attornies,  shall  have  signed  their  assent  in  writing  to  the  nomi- 
nation of  such  special  jury,  or  shall  consent  thereto  in  open  court :  pro- 
vided also,  that  it  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  upon 
the  application  of  any  man  who  shall  have  served  upon  one  special  jury 
or  mure  at  any  assizes  or  sessions  of  nisi  prius,  to  discharge  such  man 
from  serving  upon  any  other  special  jury  during  the  same  assizes,  &c. 

Sec.  27  enacts  -That  the  party  who  shall  apply  for  aspecial  jury  shall 
pay  the  fees  for  striking  such  juiy  and  all  expenses  occasioned  by  the 
same,  and  shall  not  have  any  further  allowance  for  the  same,  upon  tax- 
ation of  costs,  than  such  party  would  be  entitled  to  in  case  the  cause 
had  been  tried  by  a  common  jury,  unless  the  judge  shall,  immediately- 
after  the  trial,  certify  under  his  hand  upon  the  back  of  the  record  that 
the  same  was  a  cause  proper  io  be  tried  by  a  special  jury. 

Sec.  28,  enacts — That  where  a  full  jury  shall  not  appear  in  any  crimi- 
nal prosecution,  or  in  any  suit  or  action,  or  where,  after  appearance  of 
a  full  jury  by  challenge  of  any  of  the  parties  the  jury  is  likely  to  re- 
wain  untaken  for  default  of  jurors,  every  such  court,  upon  request  for 
the  King,  in  criminal  prosecutions,  or  on  request  made  by  the  parties, 
plaintiif  or  demandant,  defendant  or  tenant,  or  their  attornies,  in  any 
action  or  suit,  whether  popular  or  private,  shall  command  the  sheriff, 
&c.,  to  name  and  appoint,  as  need  shall  require,  twelve  other  able  men 
of  the  county,  then  present,  and  the  sheriff  return  twelve  such  men  duly 
qualified,  who  shall  be  present  or  can  be  foand  to  serve  on  such  jury, 
and  shall  add  their  names  to  the  former  panel;  provided  that  where  a 
special  jury  shall  have  been  struck,  the  talesmen  shall  be  such  as  shall 
be  impannelled  upon  the  common  jury  panel,  if  a  suflficient  number  of 
such  men  can  be  found ;  and  the  names  of  the  persons  so  named,  with 
their  additions  and  places  of  abode,  shall  be  written  on  several  distinct 
pieces  of  parchent  or  cards  of  equal  size,  and  shall  be  delivered  to  the 
clerk  of  the  judge,  by  the  sheriff,  and  shall,  by  the  direction  and  care  of 
such  clerk,  be  rolled  up  and  put  in  a  box  or  drawer  and  shaken  togetht- r, 
and  some  indifferent  person  by  direction  of  the  court,  in  open  court, 
shall  draw  out  such  pieces  of  parchment,  until  a  number  shall  appear 
which  shall  be  sufficient,  with  those  of  the  original  panel  who  appear, 
to  make  up  twelve,  vvho  shall  be  the  jury  ;  and  the  King  by  any  one  so 
authorizeJ  or  assigned  by  thecouit,  and  all  and  every  the  parties  afore- 
said, shall  and  may  have  their  challenges  to  the  jurors  so  added  and  an- 
nexed ;  and  the  court  shall  proceed  to  trial  with  those  jurors  who  were 
Jiefore  impannelled,  together  with  the  talesman  so  added,  as  if  all  the 
said  jurors  had  been  returned  upon  the  writ. 
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Sec.  29,  recites  the  1st,  Geo.  III.,  (I.)c.  17.s.  10;  and  6,  Geo.  IV- 
c.  61.  s.  2.  and  enacts— That  in  any  action  or  suit  by  or  against  any 
corporate  body  in  Ireland,  it  snail  not  be  a  good  cause  of  challenge 
of  finy  person  as  a  juror,  that  such  person  so  challenged  is  of  collate-al 
kindred  or  affinity  with  any  member  of  such  corporate  body,  unless  such 
person  be  either  brother,  uncle,  nephew,  or  first  cousin,  or  the  brother 
uncle,  nephew,  or  first  cousin  of  the  uife  of  some  member  of  such  cor- 
porate body  or  unless  some  member  of  such  body  shall  be  the  brother,  un- 
cle, nephew,  or  first  cousin  of  the  wife  of  such  person  so  to  be  challenged  i 
provided  always  that  nothing  in  the  act  shall  deprive  any  plaintiff  or  de. 
fendant  of  any  right  of  challenge  of  any  person  returned  on  any  such 
jury  for  any  other  cause  for  which  any  such  juror  might  have  been  chal- 
lenged before  the  passing  of  the  act. 

Sec  30,  enacts — That,  on  striking  special  juries,  in  such  cases,  time 
shall  be  allowed  for  inquiry  as  to  such  affinity,  and  the  relation  may  be 
set  aside,  and  another  special  juror  named. 

Sec.  31,  recites  certain  provisions  of  6,  Geo,  IV.  c.  51,  and  makes 
them  applicable  to  indictments  found  by  term  grand  juries  in  his  Ma- 
jesty's court  of  King's  Bench  in  Ireland. 

Sec.  32,  enacts — That  if  any  man,  havins"  been  duly  summoned  to 
attend  on  any  jury  in  any  of  the  courts  shall  not  attend,  or  being  thrice 
called  shall  not  answer,  or  if  any  man,  or  any  talesman,  called,  shall  be 
present  but  not  appear,  or  after  his  appearance  shall  wilfully  withdraw 
from  court,  the  court  shall  set  such  fine  upon  every  such  man,  &c., 
making  default  (unless  some  reasonable  excuse  shall  be  proved  by  oath 
or  affida\'it)  as  the  court  shall  think  meet :  provided  always,  that  where 
any  viewer  duly  summoned  on  any  jury,  shall  make  default,  the  court 
is  required  to  set  upon  such  viewer  (unless  some  reasonable  excuse  shall 
he  proved  on  oath )  a  fine  of  ten  pounds  at  least,  and  as  much  more  as 
the  court  shall  think  proper. 

Sec.  S3,  enacts — That  every  sherifl^,  &c.,  shall  be  indemnified  for  re- 
turning any  man  named  in  the  juror's  book,  although  not  qualified  or 
liable  to  serve  ;  and  that  if  any  sheriff,  &c.  shall  wilfully  return  any  man 
on  any  jury  (except  on  the  grand  jury)  such  man's  name  not  being  in 
the  jurors  book  for  the  year,  or  if  such  book  has  not  been  delivered,  then 
in  the  book  last  delivered,  or  if  any  prothonotory  or  other  officer  of  any 
of  the  courts  shall  wilfully  record  the  appearance  of  any  man  who  did 
not  really  appear,  in  every  such  case  the  court  shall,  in  a  summary  way, 
set  such  fine  upon  such  sheriff,  or  other  officer  as  it  shall  think  meet. 

Sec.  34,  enacts— That  no  sheriff  or  other  officer  or  person  shall  take 
or  receive  any  money  or  reward,  or  promise,  or  consideration,  to  ex- 
cuse any  man  from  serving  or  from  being  summoned  to  serve  on  juries, 
or  under  any  such  colour  or  pretence ;  and  that  no  bailiff  or  other  officer 
appointed  by  any  sheriff,  &c.,  to  summon  juries,  shall  summon  any  man 
other  than  those  whose  names  are  in  a  warrant  or  mandate  signed  by 
such  sheriff,  &c.,  and  directed  to  such  bailiff  or  other  officer;  and  if 
any  sheriff  or  other  officer  shall  wilfully  transgress  in  any  of  these  cases 
or  shall  neglect  to  summon  any  juror,  or  shall  summon  any  juror  less 
than  four  days  before  the  day  on  which  he  is  to  attend,  except  as  therein- 
before excepted,  the  court  within  whose  jurisdiction  the  offence  shall  be 
committed,  is  required,  on  examination  and  proof  in  a  summary  way  to 
set  such  a  fine  upon  every  person  so  offending  as  it  shall  think  meet. 

Sec.  35,  enacts — That  if  any  high  constable  or  collector  shall  refuse 
or  neglect  (unless  prevented  by  sickness)  to  make  out  any  list  required 
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by  the  act.  so  that  the  sane  shall  not  be  made  out  as  before  directed,  or 
shall  wilfully  omit  any  man  whose  name  ouuht  to  be  inserted,  or  shall 
wilfully  insert  tne  name  of  any  man  who  ought  to  be  omitted,  or  shall 
take  any  money  or  reward,  or  promise,  or  other  consideration,  for  omit- 
ting or  inserting  any  man,  or  shall  wilfully  insert  a  wrong  description  of 
the  name,  place  of  abode,  &c.,  of  any  man  ;  or  shall  refuse  or  wilfully 
neglect,  in  ca-^e  the  number  of  forms  of  returns  delivered  by  the  clerk  of 
the  peace  shall  be  insufficient,  to  apply  for  a  sufficient  number,  so  that 
the  list  may  be  made  out  as  directed  ;  or  shall  refuse  to  allovv  any  inhabi- 
tant of  their  respective  districts  tj  inspect  such  list,  or  true  copy  thereof, 
gratis,  during  the  three  weeks  b:^fore-mentioned;  or  shall  on  notice  re- 
fuse or  wilfully  neglect  to  produce  such  list  at  the  sessions,  or  to  an- 
swer on  oalh  such  questions  as  shall  be  put,  or  to  attend  at  such  sessions 
or  any  adjournment  thereof;  every  such  person  so  otl'ending  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  fifty  pounds  nor  less  than 
forty  shillings,  at  the  discretion  of  the  justice  before  whom  he  shall  be 
convicted;  and  the  justice  before  whom  such  offender  shall  be  convicted 
shall  forthwith,  in  writing  certify  the  same  to  the  clerk  of  the  peace  for 
the  county,  &c.,  in  which  the  man  or  men  so  omitted  or  inserted  shall 
reside;  and  the  clerk  of  the  peace  shall  cause  the  list  in  which  such 
wrongful  insertion  or  omission  shall  have  occurred  to  be  corrected  ac- 
cording to  such  certificate,  and  shall  give  notice  thereof  to  the  sheriff" 
or  under  sheriff,  who  shall  correct  the  jurors  book  accordingly. 

Sec  36.  enacts — That  if  any  clerk  of  the  peace  or  town  clerk  shall 
refuse  or  wilfully  neglect  to  cause  a  sufficient  number,  either  of  precepts 
or  forms  of  return,  to  be  printed,  or  shall  refuse  or  wilfully  nej,lect  to 
issue  and  deliver  to  any  collector  the  precepts,  or  to  annex  to  the  same 
such  a  number  of  the  forms  of  return  as  he  sha.\[  bona  Jide  deem  sufficient, 
or  to  deliver  to  any  high  constable  or  collector  suirh  additional  number 
as  he  may  apply  for  within  three  days  after  application;  or  shall  refuse 
or  wilfully  neglect  to  provide  a  jurors  book  within  the  time  prescribed, 
or  to  deliver  the  same  to  the  sheriff' or  under  sheriff' within  time  pres- 
cribed, or  to  give  notice  to  the  sheriff"  or  under  sheriff"  of  any  wrongful 
insertion  or  omission  certified  to  him  by  any  justice,  or  if  any  sheriff' or 
under  sheriff"  shall  make  any  alteration  in  the  list  of  jurors  in  the  jurors 
book,  except  in  the  cases  before  provided  for;  or  if  any  sheriff"  or  under 
sheriflTof  a  county  shall  wilfully  neglect  or  refuse  to  provide  a  list  of 
special  jurors  as  prescribed,  or  shall  wilfully  write  therein  the  name  of 
any  person  not  qualified,  or  shall  wilfully  omit  the  name  of  any  person 
qualified  as  a  special  juror,  or  shall  neglect  or  refuse  to  write  the  several 
numbers  in  such  list  upon  distinct  pieces  of  parchment  or  card,  as  before 
prescribed,  or  shall  subtract  or  destroy,  or  by  default  or  neglect  lose, 
any  of  the  pieces  of  parchment  or  card,  or  shall  wilfully  neglector  re- 
fuse, upon  discovery  of  such  loss,  to  su|»ply  the  same  within  five  days  ; 
or  if  any  sheriff  or  under  sherifii"  shall  refuse  or  wilfully  neglect  within 
ten  days  alter  the  next  succeeding sherifiT shall  have  entered  upon  office, 
to  deliver  to  him,  all  the  jurors  booksand  lists  within  four  years  then 
next  preceding;  every  such  clerk  of  the  peace,  sheriff",  or  nnd;'r  sheriff, 
so  off'ending,  ?hall  for  every  such  offence  forfeit  the  sura  of  lOO/.,  one 
moiety  to  tne  use  of  his  Majesty,  his  heirs  or  successors,  and  the  other 
moiety,  with  full  costs,  to  such  person  as  shall  sue  for  the  same,  in  any 
of  his  Majesty's  courts  of  Record  at  Dtiblin,  by  action  of  debt,  &c., 
wherein  noes?oigii  nor  more  than  one  imparlance,  shall  be  allowed. 

Sec.  37,  provides— That  nothing  in  the  act  shall  deprive  any  alien, 
indicted  or  impeached  of  any  felony  or  misdemeanor,  of  the  rijfht  of  be- 
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ing  tried  by  a  jnr)-  de  medielate,  but  that  on  the  prayer  of  every  alien  fo 
indicted  or  impeached,  the  sheiift' shall,  by  command  of  the  court,  re- 
turn for  one  half  of  the  jury  a  competent  numl)er  of  aliens,  if  so  many 
there  be  in  the  town  or  place  where  the  trial  is  had,  and  if  not  then  s.> 
many  aliens  as  shall  be  found  in  the  same  town  or  place,  if  any  ;  and 
that  no  such  alien  juror  shall  he  liable  to  be  cliallengtd  for  want  cf  free- 
hold or  of  any  other  qualification,  but  every  such  alien  may  be  chal- 
lenged for  any  other  cause. 

Sec.  38,  enacts — That  no  justice  of  the  peace  shall  be  sumraonea  or 
impannelled  as  a  juror  to  serve  at  any  sessions  of  the  peace  for  the  ju- 
risdiction of  which  he  is  a  justice. 

Sec,  39,  enacts — That  no  man  shall  be  impannelled  or  returned  to 
serve  on  any  jury  for  the  trial  of  any  capital  offence  in  any  county,  who 
shall  not  be  qualified  to  serve  as  a  juror  in  civil  causes  within  the  same 
county,  and  the  same  matter  and  cause  being  alleged  by  way  of  challenge, 
and  so  found,  shall  be  admitted,  and  taken  as  a  principal  challenge,  and 
the  person  challenged  shall  and  may  be  examined  on  oath  of  the  truth  of 
the  matter  ;  provided  that  if  it  shall  happen  that  any  person,  not  quali- 
fied, shall  have  been  impannelled  on  such  jury,  and  shall  be  tworn 
without  any  challenge  for  the  cause  aforesaid,  no  objection  shall  after- 
wards be  admitted  or  taken  for  want  of  such  qualification. 

Sec.  40,  enacts — That  no  man  shall  be  summoned  or  impannelled  as 
a  juror  in  any  county,  upon  any  inquest  or  inquiry  to  be  taken  by  or  be- 
fore any  sheritf  or  coroner  by  virtue  of  any  writ  of  inquiry,  or  by  or  be- 
fore any  commissioners  undpr  the  great  seal  or  the  seal  of  the  court  of 
Exchequer,  who  shall  not  be  qualified  to  ser\e  as  a  juror  upon  trials  at 
?iisi  p7ius,  in  such  county  :  provided  always,  that  nothing  in  the  act  shall 
extend  to  any  inqueciit  of  the  death  of  any  person  to  be  talien  by  any  co- 
roner by  virtue  of  his  office,  or  to  any  inquest  or  inquiry  to  be  taken 
or  made  by  or  beft>re  any  sherilf  or  coroner  of  any  liberty,  franchise, 
cit)-,  borouub,  or  town  corporate,  not  bt'ing  counties;  but  that  the  sheritTs 
and  coroners  in  all  such  cases  may  respectively  take  all  inquests  and  in- 
quiries by  jurors  of  the  same  description  as  they  have  been  hitherto 
used  and  accustomed  to  do. 

Sec.  41,  enacts — That  if  any  nrian  having  been  duly  summoned  and 
returned  as  a  juror  in  any  county,  upon  any  inquest  or  inquiry  before 
an}-  sheriff  or  coroner  by  virtue  of  any  writ  of  iuquir}-,  or  before  any  of 
the  commissioners  aforesaid,  shall  not,  after  beiiig  called  three  times, 
appear  and  serve,  every  such  sheriff,  or  in  his  absence,  the  under  sheriff 
and  such  coroner  and  commissioners,  are  authorized  and  required,  unless 
some  reasonable  excuse  shall  be  proved  on  oath,  to  imj  ose  such  fine 
upon  every  man  so  making  default  as  they  shall  think  fit,  not  excet  ding 
five  pounds  ;  and  every  such  sheritf,  &c.,  shall  make  out  and  sign  a  cer- 
tificate, containing  the  christian  and  surname,  the  residence  and  trade  or 
calling  of  every  man  so  making  default,  together  with  the  fine  imposed, 
and  the  cause  of  such  fine,  and  shall  transmit  such  certificate  to  the  clerk 
of  the  peace  or  town  clerk  for  the  place  in  which  such  defaulter  shall  re- 
side on  or  before  the  first  day  of  the  quarter  sessions  next  ensuing  ;  and 
every  such  clerk  of  the  peace  is  required  to  copy  the  fines  on  the  roll  on 
which  :dl  fines  and  forfeitures  shall  be  copied  ;  and  ihe  same  shall  be  es- 
treated, levied,  and  afiplied  in  like  manner,  and  subject  to  the  like  powers 
&c.,  as  if  they  had  been  part  of  the  fines  imposed  at  such  quarttjr 
sessiuns. 
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Sec.  42,  enacts— That  all  fines  imposed  under  the  act  by  any  of  the 

Kino-s  courts  of  record  at  Dublin,  or  by  any  court  of  assize,  &c.,  shall 
be  levied  and  applied  as  any  other  fines  imposed  by  the  same  court ;  and 
that  all  other  penalties  ^for  which  no  rrmedy  is  given)  shall  on  convic- 
tion of  the  offender  before  any  one  justice  of  the  peacH  within  the  juris- 
diction, be  levied  unle.^s  forthwith  paid,  by  distress  and  sale  of  tiieot- 
fender's  goods  and  chattels,  by  warrant  under  the  hand  and  seal  of  such 
justice,  who  is  authoriz-d  to  hear  and  examine  witnesses  on  oath  or  affir- 
mation on  any  complaint,  and  to  determine  the  same,  and  to  mitigate 
the  penalty  if  he  shall  see  fit,  to  the  extent  of  one  moiety,  and  all  penal- 
ties the  application  whereof  is  not  before  directed  shall  be  paid  to  the 
complainant;  and  for  want  of  sufficient  distress  the  offender  shall  be 
committed,  by  warrrnt  under  hand  and  seal  of  such  justice  to  the  com- 
mon' oraol  or  house  of  correction  for  such  term  not  exceeding  six  calen- 
dar months  as  such  justice  shall  think  proper,  unless  such  penalty  be 
sooner  paid. 

Sec.  43,  gives  the  form  of  conviction.. 

Sec.  41,  enacts -That  the  conviction  s'aall  not  be  quashed  for  want 
of  form,  nor  remavabie  by  certiorari,  nor  distress  unlawful  for  want  of 
form  in  conviction,  nor  party  deemed  a  transgressor;  and  person  agrieved 
may  have  action  on  the  case  ;  one  month's  notice  of  action  to  be  given. 
Sec.  45  enacts— That  persons  sued  for  any  thing  done  m  pursuance 
of  this  act'  may  plead  the  general  issue,  and  if  verdict  for  delendant  or 
plaintiff  nonsuited,  double  costs,  and  no  costs  to  the  plamtill  unless  judge 
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Sec.  46,  en-^cts— That  all  actions,  suits,  and  prosecutions  to  be  com- 
raenced  for  any  thing  done  in  pursuance  of  the  act  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed,  unless  where  the  de- 
fendant or  avowant  in  such  action  shall  be  the  sheriff  or  under  sheritt 
or  other  person  having  the  return  of  jury  process,  in  which  case  it  may, 
at  the  option  of  the  plaintilf.  be  laid  and  tried  in  any  next  adjoining 
county;  and  every  such  action,  suit  and  prosecution  shall  be  com> 
raenced  within  six  calendar  months  after  the  fact  committed  ;  and  that 
notice  in  writing  of  such  cause  of  action  shall  be  given  to  the  detend- 
ant  or  defeniants,  or  avowant  or  avowants,  one  calendar  mouth  betore 
the  commencement  of  the  action.  ^  ,    .  ,       p      .. 

Sec  47  enacts— That  in  future  it  shall  not  be  la\yful  either  for  the 
Kin»  or  any  one  on  his  behalf,  or  for  any  party  in  any  case  to  prose- 
cute any  writ  or  attaint  against  any  jury  or  jurors  for  the  verdict  by 
them  oiven,  or  against  the  party  who  shall  have  judgment;  and  that  no 
inquest  shall  be  taken  to  inquire  of  the  concealments  of  other  inquests, 
but  that  all  such  attaints  and  inquests  shall  cease.  «fec. 

Sec.  48,  enacts  -That  every  person  who  shall  be  guilty  of  embracery 
and  every  juror  who  shall  wilfully  or  corruptly  consent  thereto  shall 
be  proceeded  against  by  indictment  or  information,  and  be  punished  by 
fine  A\\i  imprisonment  as  before  the  passing  of  the  act. 

Sec  49  enacts— That  those  parts  of  the  act  which  relate  to  the  issu- 
ino-  ofwarrants  and  precepts  for  the  return  of  jury  lists,  the  preparation, 
production,  reformation,  and  allowance  of  those  lists,  the  holding  of  ses- 
sions  for  those  purposes,  the  formation  of  a  juror's  book,  and  the  deli- 
very thereof  to  the  sheriff,  and  the  preparation  of  a  list  of  special  jurors, 
and  of  parchment  or  cards,  shall  commence  so  soon  after  the  passmg 
of  the  act  as  the  proper  periods  for  doing  those  things  shall  occur  ;  and 
that  the  rest  of  the  act  shall  commence  on  the  1st  day  of  January  in  tne 
jearl834. 
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Sec.  50,  repeals  certain  acts  extending  to  Ireland,  viz  : — 43  H.  3.  52 
H3c.  14.  c.  24.  13  E.I.  c  30.  c.  38.  21.El.st.  1.  28.  E.  I. 
^U  3.  c.  9.  S3  E.  I.  St.  4.  34  E.  I,  st.  5.  c.  8-  5  E.  3.  c.  10.  20  E. 
3.  c  6.  27  E.  3.  St.  2.  c  8.  28  E.  3.  c.  13.  34  E.  3.  g.  4.  c.  8.  c.  13. 
36  E.  3.  St.  1.  c.  13.  38.  E.  3.  c.  12.  42  E.  3.  c.  1 1.  7  R.  2.  c.  7. 
11  H.  4.  c.  9.  2  H.  5.  St.  2.  c  3.  6  H.  6,  c.  2.  8  H.  6.  c.  29.  23 
II.  6.  c.  9.  IR.  3.  c.  4.,  And  the  Irish  acts  7  H.  6.  c.  1.  13  H.  8.  c.  3. 
19  C.  I.  St.  2.  c.  13.  10  &  lie.  1.  c.  9.  6  Anne,  c.  lO.  s.  6,  7,  8.  6.  G. 
I.e.  5.S.  11. '12  G.  I.e.  4.S.  16.  29  G  2.  c.  6.  13  &  14G.3.  c.  41.s.  1. 
17&  '18C..3.  c.  45.  s.  3  to  s.  10.  & 24  G.3.  c.  17.  .=.35.  25  .i.  3.  o.  31. 
34  G.  3.  c.  23.  s.  4.  26  G.  3.  c.  14.  s.  71.  ,-^5  G.  3.  c.  28.  s.  35.  6 
G.  4.  c.  51  .s  1.;  save  only  so  lar  as  the  same  repeal  any  oitier  acts  or 
parts  of  acts,  and  save  only  as  far  as  any  of  them  direct  ti^at  the  sheriif, 
or  other  relurhing  cfncer.  shall  return  rt  hen  so  required  by  writ  of  venire 
facias,  such  persons  as  shall  be  most  sufficient,  and  worthy  of  credit, 
and  not  suspect,  and  provides  that  the  act  is  not  to  affect  act  relating 
toaiiakers  :  nor  any  powers  unrepealed  ;  nor  juries  on  civil  bills  before 
assistant,  barristers. 
Sec.  51.     Act  may  be  arat^nded  &c.,  this  session. 

Schedule  (A)  gives  the  form  of  the  precept  for  returning  lists  of 
jurors. 

Schedule  (B)  gives  the  form  of  return  of  jurors. 
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